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Southern  District  of  NevD^York^  ss. 

fIB  IT  aG\f KMBBUKD,  that  on  the  first dar  of  July,  in  the  forty-aecond  year  of  the  Indepenil- 
'^  enee  of  'he  United  States  of  4meriea'.  D  1  Bl.AKE,  of  the  taid  dintriet,  hath  depoaitcd  in  this 
oAoe  the  utleof  a  book  the  right  whereof  he  olaima  at  author,  jn>the  words  following,  to  wit : 

**  An  Hifltorical  Treatiae  ntk  the  Praetiee  of  the  Court  of  Chanceiy  of  the  State  of  New-York, 
eontaiaing  atl  the  proeeedings  of  a  a  lit,  aa  well  In  the  l/Outt  of  Uhaneer}',  as  in  the  Court  for  the 
Trial  of  Impeaehmeits  and  Correotion  of  Brrort.  By  D.  T»  Bi.aks,  Sc»lieitor  and  Ooonsellor  in 
Chaneery  '* 

In  oonfarmity  to  the  Aet  of  the  Congress  of  the  United  States,  entitled  *'  An  Aet  for  the  eneou- 
n^in<>nt  of  Learning,  b?  securing  the  o  iplet  of  Mapi,  Charts^  and  Books  to  the  authors  and  pro- 
prtetors  of  such  eopies,  during  the  time  therein  mentioned.'  And  also  to  an  Act,  entitled,  **  An 
Aet,  supplementary  to  an  Act,  entitled  au  Aet  for  the  enoaaragement  of  Learning,  by  seeuriiig  the 
aopies  nf  vlapa,  Chaits,  and  B  >oks  to  :he  authors  and  proprietors  of  such  ooplesy  during  the  Sinas 
therein  mantinn  d,  and  extending  the  benefits  thereof  to  the  arts  of  designing,  engraving,  and.etehing 
hiitQclcal  and  other  prijiti." 

JAMES  BILL,  Clerk  of  the  Southern  Dittrict  of  J^ewYork. 


CHARACTER  OF  THE  BOOK. 


At  the  request  of  D.  T.  Blake,  one  of  the  Masters 
in  Chancery  for  the  State  of  New- York,  having  lately 
examined  a  book,  entitled,  **  A  Treatise  on  the  Prao^ 
iice  of  the  Court  of  Chancery  for  the  &ite  of  New- 
Yorkj"  we  have  no  hesitation  in  saying,  that  as  a  book 
of  Practice,  it  will  be  found  of  great  utility  not  only  in 
this,  but  in  every  other  State  in  the  Union  which  has 
Chancery  jurisdiction. 

JOHN  WELLS. 

THOMAS  ADDIS  EMMET. 
NenhTork,  May  5th,  1818. 


DEDICATION, 

To  the  Honorable  JAMES  KENT,  Chancellor  if  th4 

State  of  New-  York : 

Sir, 

Moved  with  that  respect  and  esteem  which  are  so 
justly  due  to  your  private  and  public  character,  I  feel 
great  pleasure  in  dedicating  to  you  this  Treatise,  and 
indeed  I  know  not  to  whom  I  could  pay  this  tribute 
of  regard  with  more  propriety  than  to  him,  who  dis- 
charges all  the  duties  of  his  elevated  station  with  so 
much  honor  to  himself,  and  satisfaction  to  the  public. 

I  have  the  honor  to  be,  with 

« 

profound  respect  and  esteem, 
your  very  bumble  and 
obedient  servant, 
D.  T.  BLAKE. 
New-Tork,  July  4ih^  1818. 
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INTRODUCTION. 


Considering  the  many  Treatises  which  haVe  been 
published  in  England,  on  the  elements  and  practice  of 
the  Court  of  £k]uity,  calculated  not  only  to  illustrate 
and  explain  the  sublime  principles  of  that  tribunal,  but 
to  trace  them  up  frbm  the  eariiest  period  of  juridical 
annals,  it  is  a  matter  of  no  small  surprize,  that  no  at- 
tempt of  this  kind  has  been  made  in  the  United  States, 
notwithstanding^  the  period  of  time  in  which  this  court 
has  been  established,  the  importance  which  it  has  at- 
tained, and  the  peculiar  spirit  of  public  discussion  and 
inquiry,  which  pervades  erery  branch  of  our  govern- 
ment ; — for  whatever  difficulty  might  have  arisen  be- 
tween the  crown  of  England  and  its  coloiJail  assem- 
blies, as  to  the  right  of  creating  this  court,  since  its 
establishment  in  this  state,  it  has  always  been  consider- 
ed a  tribunal  n?  t  only  of  great  utility,  but  the  venera- 
ble palladium  of  our  legal  rights. 

That  no  treatise  on  the  English  practice  can  be  ap- 
plicable to  our  courts,  is  obvious  to  any  person  who 
has  examined  into  the  variance  of  the  laws  and  institu- 
tions of  both  countries;  and  that  every  attempt  to 
complete  a  treatise  of  this  kind,  must  require  more 
time  and  labour  than  is  compatible  with  the  situation 
of  every  professional  gentleman  to  bestow  on  it;  con- 
sidering the  novelty  of  the  undertaking,  and  the  variety 
and  crude  state  of  the  materials  he  has  to  collect,  di- 
gest and  arrange,  in  oidei  to  foini  them  into  a  system. 


^ 


▼Ill  INTRODUCTION- 

From  iliAiculties  like  these,  the  compiler  has  en- 
gaged in  this  undertaking  with  great  diffidence ;  by 
the  advice  of  his  friends,  he  has  committed  the  result 
of  bis  labours  t(\  the  press^  and  ardently  hopes  that  it 
will  be  found  of  some  use  to  the  junior  part  of  the  pro- 
fession, and  received  with  much  indulgence  by  the 
public. 

In  preparing  this  Treatise,  the  compiler  has  endea* 
voured  to  be  as  concise  and  perspicuous  as  possible, 
and  has  made  it  his  chief  study  to  combine  the  princi- 
ples and  practice  in  every  part  of  it,  where  it  appear- 
ed necessary ;  and  instead  of  attempting  to  account  for 
the  origin  of  this  court,  or  the  various  modifications  it 
has  undergone  in  th^t  country  from  which  it  has  des- 
cended to  us  by  inheritance,  considering  this  part  of 
the  subject  wrapt  up  in  some  obscurity,  and  perhaps 
of  little  or  no  importance  to  the  reader,  or  of  enuirie- 
rating  every  object  of  juridical  investigation,  which  in 
the  language  of  Grotius,  the  law  does  not  exactly  de- 
fine, he  has  contented  himself  in  giving  an  historical 
sketch  of  its  introduction  into  this  state,  and  the  man- 
ner in  which  its  duties  were  administered,,  till  the  time 
of  the  Revolution. 

"^The  organization  of  this  court  took  place  some 
time  in  the  year  1701,  by  an  ordinance  of  the  Lords  of 
Trade  in  England,  and  its  duties  were  vested  in  the 
governor  and  council,  under  the  colonial  government ; 
for  a  long  time  after  its  establishment,  it  became  very 
obnoxious  to  the  colonial  assemblies,  aad  laid  the  foun- 
dation of  many  difficulties  between  them  and  the  exe- 
cutive, on  the  ground  of  constitutional  rights. 

*  See  Smith's  Frisfory  of  New  York,  pas^^s  98  and  853.  1  V  R.  L.  id4  in  notit. 
In  i7bi,  the  offieer^  of  the  aotirt  were  two  m«ster%  tvo  clerkly  ofte  e<fltoiwr«  a 
regiiter.  ftnd  a  sergeant  at  azou. 
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In  these  contentions^  the  assembly  maintained  that 
the  powers  of  creating  a  Court  of  Chancery,  in  the 
then  province  of  New- York,  were  constitutionally 
vested  in  them,  and  in  no  other  tribunal — on  the  other 
hand  it  was  contended,  that  it  belonged  to  the  preroga- 
tive of  the  crown«  to  establish  in  its  colonies  such  courts 
as  might  be  deemed  expedient.  Owing  to  the  opposi- 
tion from  the  assemblies,  as  well  as  their  own  inexpe- 
rience in  equity  proceedings,  few  of  the  governors  had 
either  ambition  or  inclination  to  undertake  the  du- 
ties of  so  unpopular  an  office,  and  consequently  the 
business  of  this  court  was  for  a  long  time  much  neg- 
lected. 

.  The  incapacity  of  tlie  assemblies  In  the  formation  of 
laws  and  regulations  for  the  government  of  this  court 
was  equsdly  palpable,  and  from  hence  arose  an  early 
introduction  of  English  practice  and  forms,  which  have 
been  generally  used  and  perpetuated,  as  far  as  our  lo- 
cal situation  and  institutions  wohM  permit,  till  the 
time  of  the  Revolution,  when  this  court  was  duly 
adopted  under  the  constitution  of  this  state,  and  a 
Chancellor  appointed,  who  holds  his  office  during  good 
behaviour,  or  until  he  arrives  at  the  age  of  sixty  years. 

On  the  17th  day  of  October,  1777,  Robert  R.  Liv- 
ingstan  was  appointed  to  this  office,  and  on  the  28th  of 
October,  1801,  he  was  succeeded  by  John  Lansing, 
junior.  After  discharging  the  duties  of  Chief  Justice 
for  several  years,  the  present  Chancellor  Kent,  came 
into  office  on  the  2dth  of  February,  in  the  year  1814. 
In  the  character  of  Judge,  besides  his  great  prompt- 
ness in  despatching  business,  his  decisions  afford  a  con- 
vincing proof  of  his  great  law  knowledge,  extensive 
erudition,  as  well  as  fine  classical  taste,  nor  does  his 
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greatDe6S  diminish  by  his  elevation  1o  the  office  of 
Chancellor,  in  which,  he  appears  to  distinguish  himself 
Hot  only  for  the  promptness  and  the  equity  of  his  de- 
crees, but  for  the  reduction  of  the  dilatory  proceed- 
ings of  his  court  into  a  compendious  system,  calculated 
to  curtail  many  of  its  expenses,  as  well  as  expedite  ihQ 
due  administration  of  justice. 

The  compiler,  in  closing  ^this  Introduction,  begs 
leave  to  return  his  most  sincere  thanks  to  those  gentle- 
men of  the  profession,  who  have  assisted  him  in  this 
little  work,  and  in  an  especial  manner  to  the  Honora- 
ble Cadn?aUader  D.  Colden^  Mayor  of  the  citj',  who 
has  politely  furnished  him  with  some  of  its  outlines,  as 
well  as  useful  materials;  a  character  highly  distin- 
guished both  as  a  scholar,  a  jurist,  and  a  gentleman  ; — 
and  to  James  Slonghtm,  Esq.  whose  assistance  be  ex- 
perienced to  be  all  important  in  its  execution. 
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TO  THE  STUDENT. 

Whkx  the  compiler  of  this  little  Treatise  first  tuni» 
ed  his  attention  to  the  practice  of  the  Court  of  Chan* 
eery  of  this  state,  of  which  he  has  had  the  honor  of  be- 
ing a  Master  for  several  years^  he  had  little  more  in 
view  than  his  own  improvement,  but  in  the  course  c^ 
his  inquiries^  finding  many  of  the  materials  compo8in|^ 
it,  scattered  amongst  the  public  statutes,  and  the  pro- 
ceedings and  records  of  the  court,  and  the  practice  it- 
self in  some  instances  unsettled,  and  in  others  at  vari- 
ance  with  the  system  laid  down  in  the  English  books^ 
he  soon  became  sensible  of  the  expediency  of  collect* 
ing  the  materials  together*  and  forming  them  into  a 
system,  and  for  that  purpose,  possessing  perhaps  more 
zeal  than  capacity,  undertook  the  Compendium  which 
is  now  offered  to .  the  public,  which  he  hopes,  as 
a  book  of  practice,  will  be  found  of  some  use  to  the 
junior  part  of  the  profession,  or  to  the  Chancery  stu- 
dent ;  and  indeed,  he  will  not  consider  his  labors  en» 
tirely  lost,  should  it  answer  no  other  pui^se  than  as  a 
groundwork  for  future  improvement  ;-*>he  says,  the 
Chancery  student,  for  whose  use,  connected  with  his 
own,  he  was  induced  to  engage  in  the  undertakings 
and  to  whom  he  has  thought  proper  to  address  the 
few  remarks  contained  in  this  Introduction  in  relation 
to  his  studies,  or  that  course  of  reading  which  the  com- 
piler deems  useful  and  expedient  in  order  to  make  a 
due  progress  in  them — remarks  wbirb  have  emanated 
irom  no  other  source  than  a  zeal  for  his  improvemenl* 
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'  and  from  which  this  little  Treatise  has  taken  its  birth ; 
and  he  presumes,  they  will  not  be  considered  out  of 
season,  or  unworthy  his  consideration,  should  they 
tend  in  any  respect  to  aid  him  to  aii  acquaintance  with 
the  principles  and  practice  of  this  court — a  tribunal  so 
highly  venerable  and  dignified  on  account  of  the  anti- 
quity of  its  institutions,  the  sanctity  of  its  principles, 
the  plenitude  of  its  jurisdiction,  and  the  peculiar  oh* 
jects  of  its  care  and  attention ; — a  tribunal,  almost  of 
time  immemorial,  with  jurisdiction  and  powers  ema- 
pating  from  justice,  "connected  with  the  guardianship 
of  widovis,  orphans,  and  all  persons  under  divine  visi- 
tation— in  short,  a  tribunal  before  which  no  species  of 
^ievance,  remediless  at  common  law,  can  make  its  ap- 
^arance  in  vain — none  in  the  form  of  a  complaint 
without  meeting  adequate  relief. 

Out  of  the  many  treatises  written  on  the  English 
practice,  and  from  which  the  compiler  has  borrowed 
many  materials,  the  works  of  Harrison^  Milford,  Bar- 
tan^  Maddock  and  Newlandy  are  respectfully  recom- 
mended to  the  Chancery  student  with  attention  and 
application,  for,  no  matter  what  may  be  the  course  of 
his  reading,  no  mtitter  what  I  be  merit  of  the  works  of 
his  perusal,  without  these,  he  will  in  vain  hope  to  make 
any  progress  in  his  studies,  in  vain  any  figure  in  pro- 
fessional life.  Harrison^  as  a  book  of  English  prac- 
tice, is  too  well  known  to  require  any  comments  for 
its  recommendation,  and  particularly  ih^  late  revised 
edition ; — ^tbis  book  contains  muc^  useful  matter,  well 
arranged,  and  in  like  manner  many  forms,  which  can 
with  little  trouble,  be  modelled  to  the  practice  of  our 
court  Mitford'*s  Pleadings^  is  a  judicious  histori- 
cal treatise  on  the  English  practice,  both  as  to  matter 
and  arrangement  in  every  branch  of  the  subject ;  he  is 
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mach  fuller  than  Barton,  though  perhaps  not  so  clear  . 
and  perspicuous.     Barton,  is  an  useful  historical  trea- 
tise on  the  English  practice ;  this  book  is  admirable 
for  its  clear  and  judicious  arrangement,  though  it  con* 
tains  little  more  than  the  outlines  of  practice 

But  the  attention  of  the  Chancery  student  h  in  a 
particular  manner  called  to  the  wftrks  of  Maddock*  and 
Netvland,  which  appear  above  all  others  to  have  the 
greatest  claim  to  merit  ;  the  former  on  account  oi  the 
great  variety  of  principles  it  contains,  and  the  deci- 
sions to  which  it  refers,  and  by  which  it  is  feupported— ^ 
indeed,  it  appears  to  be  a  book  of  great  labor,  research 
and  utility,  and  embraces  almost  all  the  leading  ele- 
mentary principles  in  equity  ;  and  the  latter  on  account 
of  his  clear  and  pers^picuous  arrangement — this  proba* 
bly  is  the  best  historical  treatise  written  on  this  subject, 
k  appears  to  be  a  work  of  great  care  and  attenlion^ 
and  so  lucid  and  brief  is  the  style,  and  so  judicious 
the  order  and  arrangement,  that  it  would  seem  filmost 
impossible  to  compress  more  useful  matter  in  a  nar- 
rower compass,,  with  more  brevity  and  precison. 

To  this  course  of  reading,  thus  submitted  to  the 
consideration  of  the  student,  the  compiler  has  thought 
proper  to  add  a  review  of  his  classic  ground,  with  a 
perusal  of  some  writers  on  the  moral  and  civil  law, 
such  as  Pailey  and  Pothierj  whilst  a  review  of  the  fop- 
mer  will  tend  to  enrich  his  mind  with  classic  ore,  and 
enable  him  to  compose  with  a  classic  purity  and  neat- 
ness,  80  highly  important  to  the  practitioner  of  this 
court,  a  perusal  of  the  latter  writers  will  tend  to  en* 
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.  large  bis  views,  and  accustom  his  mind  to  a  correct  and 
logical  mode  of  reasoning  by  analogy  and  deduction. 

All  works  of  merit,  written  on  the  subjects  of  morale 
reason,  and  justice,  like  the  sciences,  are  of  a  kindred 
nature,  and  are  inclined  to  aid  each  other  according.to 
their  reciprocal  relations ;  their  association  is  harmo- 
nious, and  never  fails  to  enlighten  and  improve  the 
mind  in  proportion  to  the  purity  of  their  principles,  and 
the  nearness  of  their  alliance. 

On  moral  philoosopby,  the  works  of  Doctor  PaiUj/ 
are  entitled  to  the  first  merit ;  his  principles  are  found- 
ed on  moral  expediency,  and  resolve  themselves  into 
moral  truths ; — these  are  written  in  a  style  of  great  sim- 
plicity, and  yet  of  elegance  and  ease,  and  breathe 
that  spu'it  of  happiness,  which  is  calculated  to  inspire 
the  mind  with  the  pleasing  influence  of  the  subject  on 
which  they  were  written :  and  on  the  civil  law,  of  the 
merits  of  Pothier  for  lucid  style,  and  logical  reasoning, 
perhaps  there  needs  no  greater  proof  than  the  cha- 
racter given  him  by  Sir  WiUtam  Jones,  in  his  essay  on 
bailment. 

This  very  enlightened  and  distinguished  judge,  so 
celebrated  in  the  annals  of  the  East,  in  speaking  on  the 
treatises  of  P<#/At>r,  says — ^*  I  seize  with  pleasure  an 
opportunity  of  recommending  those  treatises  to  the 
English  lawyer,  exhorting  him  to  read  them  again 
and  again ;  for  if  his  great  master  Lyttkton  has  given 
him,  as  it.  is  presumed,  a  taste  for  luminous  method, 
apposite  examples,  and  a  clear  and  manly  style,  in 
which  nothing  is  redundant,  nothing  is  deficient,  be 
will  surely  be  delighted  with  works,  in  which  all  these 
advantages  are  combined,  and  the  greatest  portion  of 
which  is  law  at  Westminster  as  well  as  at  Orleans ;  for 
my  own  part,  I  am  so  charmed  with  them,  that  if  my 
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undissembled  fondness  for  the  study  of  juri5;prudenc6 
ivere  never  to  produce  any  greater  benefit  to  the  pub- 
lic, than  barely  the  introduction  of  Polhitr  to  the  ac- 
quaintance of  my  countrymen,  I  should  think  that  I 
had  in  some  measure  discharged  the  debl,  which  every 
man,  according  to  Lord  Cokc^  owes  to  his  profession/' 
With  these  few  introductory  remarks,  submitted  to 
the  consideration  of  the  Chancery  student,  on  the  sub- 
ject of  his  Chancery  studies,  the  compiler  will  conclude 
by  recommending  to  him,  zealously,  the  pursuit  of 
tbem,  with  due  attention,  application  and  system,  with-  ' 
out  which  he  can  have  no  well  grounded  hopes  of  ob- 
taining either  reputation  or  success  in  the  practice  or 
pursuit  of  a  profession,  of  all  others  the  most  labo- 
rious, and  whi<5h  in  fact  requires  the  study  of  one's  life. 
Application  and  study  are  calculated  to  conquer, all 
difficulties ;  of  this,  almost  every  age  and  every 
country  furnishes  us  with  examples  of  a  pre-eminent 
kind — the  history  of  the  arts  and  sciences,  laws  and  go- 
vernment, religion  and  morals  of  all  ages,  both  ancient 
and/ modern,  are  perhaps  the  best  evidence  of  their 
wonderful  effects  and  extensive  utility ;  of  their  effects 
in  the  former  age,  perhaps  there  needs  no  greater  proof 
than  the  very  great  labors  of  the  greatest  statesmen^ 
orators  and  civilians  of  the  greatest  cele brity — of  TiMy 
and  Demosthenes^  who  is  said  to  have  conquered  nature 
herself ;  and,  in  the  latter  age,  than  the  voluminous 
writings  of  a  BacoUy  a  Hardrvicke,  a  Mansfield^  and 
many  others  who  bare  bestowed  so  much  light  and 
learning  on  the  profession ; — but  why  go  back  into  an- 
tiquity for  examples — why  seek  for  them  abroad  when 
we  have  so  many  at  bome>  the  light  and  ornament  of 
iheir  profession^ 


SVl  TO  THE   STUDENT. 

Aitd,  considering  the  very  extended  range  of  tbe 
jurisdiction  of  our  courts  of  justice,  tbe  various  pro- 
fessional grades  which  occupy  the  attention  of  tbe  io- 
t  dividual  practitioner,  and  the  duties  which  appertain 

to  bis  practice,  perhaps  there  afe  few  countries,  where 
the  sicience  of  jurisprudence  opens  a  wider  field  for 
iniprovement,  study  and  application^  than  these  United 
States>  and  no  tribunal  of  justice  which  holds  out 
greater  encouragement  for  them,  to  the  honorable  part 
of  the  profession,  than  the  Court  of  Chancery  of 
this  state. 
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TREATISE,  d(c. 


JURISDICTIO]!?; 

iSjpmol  Caments* 

I.  The  Object  of  the  Court  of  Chanoerj. 
II.  Its  CoDcurreiit  Jurisdiction. 
III.  Its  General  Junedictipo. 
lY.  Its  Special  Jurisdiction. 

1.  Object  of  the  Court  of  Chancery. 

ThC  original  object  and  intention  of  instituting  this 
court  was  to  supply  the  defects  of  the  common  law> 
andits  jurisdiction  extends. to  all  cases^  in  which  the 
common  law  affords  no  relief  at  all,  or  not  that  reliefs 
which  equity  and  natural  justice  requires. 

2.  Concurrent  Jurisdiction. 

This  court  has  concurrent  jurisdiction  with  courts  of 
common  law  in  all  matters  of  account.(a)  So  a  com* 
l^ainant  may  come  into  this  court,  not  only  to  compel 
the  defejBidant  to  account,  but  also  for  the  sole  purpose, 
of  having  his  own  account  allowed,  (b) 

It  has  also  jurisdiction  when  the  remedy  at  law  is 
doubtful,  (c) 
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If  tbe  subject  matier  of  the  bill  be  suck  as  the  court 
may  take  cognizance  of,  a  contract,  &c.  If  the  defend^ 
ant  does  not  demur  to  the  jurisdiction,  but  answers,  he 
cannot  afterwards  take  advantage  of  the  objection,  (d) 

When  chancery  gains  jurisdiction  of  a  cause  for  one 
)[)urpose,  it  may  retain  it  generally,  (e) 

3.  General  Jurisdiction. 

The  general  jurisdiction  of  this  court  appears  to  di- 
vide itself  into  three  branches,  fraud,  trust,  and  acci- 
dent. But  specific  performance  of  agreements,  por- 
tions, powers,  wills,  devises,  legacies,  executors,  and 
administrators,  form  a  considerable  class  of  cases  which 
come  within' its  jurisdiction,  with  many  other  cases,  for 
the  relief  of  which  the  courts  of  common*  law  have 
made  no  provision. 

Where  a  statute  gives  to  certain  persons  a  discretion 
in  a  particular  case,  and  for  a  particular  purpose,  a  mis- 
take of  judgment'in  that  case  cannot  be  reviewed  and  ' 
corrected  by  the  court.  (/) 

The  court  of  chancery  has  jnrisdiction  in  awarding 
partition,  {g) 

Where  the  litigation  at  law  as  to  title  is  oppressive^ 
this  court  has  jurisdiction.  (A) 

The  court  of  chancery  has  power  to  order  a  bond  or 
other  instrument  to  be  delivered  up  to  be  cancelled, 
whether  such  instrument  is  or  is  not  void  at  law,  or 
whether  it  be  void  on  tlie  face  of  it,  or  by  matters 
fibown  by  proofs  in  the  cause,  (t) 

fdJLudlQvy.BiAOnd* 8  Gainer  Cui  f>J  Wilkin  and  others  t.  Wilkb, 
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Bep.  5S7.  Hmitingtony  1  Johns.  Ch.  Rep.  166. 

CfJ  Height  and  oflmn  v*  Daj  el  oL  {f)  Hamilton  y.  Cinnininss»  ihid.  517. 
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In  like  manner  the  court  of  chancery  ordered  a  bond 
to  be  delitered  up  conditioned  to  pay  a  certain  8um» 
and  on  which  a  certain  suit  at  law  was  pending ;  and 
the  obligor  bad  a  good  defence  arising  from  matter 
dehors  the  bond.  (J) 

Where  the  intention  is  manifest^  this  court  will  al- 
ways relieve  against  mistakes  in  agreements^  (k) 

When  the  court  of  chancery  has  acquired  cognizance 
of  a  suit,  for  the  purpose  of  discover}*  on  injunction,  it 
will  in  most  cases  of  account,  if  in  full  possession  of  the 
merits,  retain  the  suit  in  order  to  do  complete  justice 
between  the  parties,  and  to  prevent  useless  litigation  and 
expense,  (l) 

After  judgment  or  execution  and  sale  under  a  mort- 
gage bond,  the  court  will  not  open  the  account  on  the 
mortgage,  thougbjthere  be  some  degree  of  irregularity 
in  the  accounts,  if,  from  the  whdie,  they  appear  to  be 
finally  closed,  (m) 

Where  a  party,  in  an  action  at  law,  had  notice  of  a 
defence  in  time  to  avail  himself  of  it,  but  neglected  to 
do  so,  he  will  not  be  allowed  to  litigate  the  matter  in 
chancery,  but  is  for  ever  concluded  by  the  judg- 
ment, (n) 

The  court  of  chancery  will  not  relieve  a  party,  on  the 
ground  of  his  having  proceeded  to  trial  at  law  without 
sufficient  evidence,  when  it  was  in  his  power  to  have 
obtained  the  evidenc  by  bill  of  discovery,  (o) 

Where  bail  having  become  fixed  at  law,  are,  under 

(/)  Ibid.  124. 
*  (k)  Wber  t.  Bliebljr,  1  Jolmt.  Cb.  fiep.     -  fnj  Le  Guen  t.  Gourenear  &  Kerable, 

C07.  1  Jobns.  Cat.  436. 

nj  Armitroog?.  Ullefarlfl,  9  Johok       C^J  M^Vkksr  t.  W^hott,  4  Johns. 

Cm.  4M.  Bep.  5l(k 

Cm  J  Bloodgood  t.  Zeilf,  2  CnDet*  Cfti' 


JiJEItDlCTIOSr. 

Ihe  4%\iky6i  the  etae,  entitled  ip  be  diachoiiged,  chan-t 
eery  wiU  grant  a  perpetual  iivjunction  to  an  action  on 
tbe  r^ognisance.  (p) 

An  injunction  will  always  be  granted  to  secure  tbe 
enjoyment  of  statute  privileges,  of  which  the  party  is 
in:  the  acliial  posaession,  unlesa  the  right  be  doubtful.  (9) 

So  also  will  an  injunction  lie  to  restrain  the  owners 
ofit  steamboat,  built  in  opposition  to  the  right  of  cer- 
ttedn  pie^vwns,  to  whom  the  legislature  of  this  state  granr 
t^d  theeKelu»ive  ri^  to  navigate  the  steam-boats  with-* 
in  the  waters  of  this  state,  (r) 

A  bUl  may  be  filed  in  the  court  of  chanoery  for  the 
purpose  of  preventing  a  multiplicity  of  suits  at  law,  and 
to  bave  the  tiille  tried  and  Qnally  settled  by  cmsb  suit,  (s) 

Mere  inad^uacy  of  price  is  not  of  itself  a  ground 
for  relief.  (/) 

The  acts  of  an  inf^wt,  done  even  with  the  consent  of 
his  guardian,  will  be  relieved  against,  if  to  the  prejudice 
Qf  the  infant  (ci) 

In  the  case  of  a  sale  of  lands,  held  adversely^  equity 
will  i^t  interfere,  eitber  to  compel  the  vendor  to  re-t 
fund  the  purdiase  money,  or  to  enjoin  him  from  prose- 
cuting  his  action  for  it  against  the  vendee,  but  will 
leave  the  parties-  to  pursue  tbeir  remedies,  if  any  they 
have,  at  law.  (v) 

Where  law  gives  a  priority  equity  will  not  destroy 
it  (fv) 

Where  a  creditor  applies  by  petition,  and  not  by  bill, 
so  as  to  bring  in  the  other  judgment  creditors,  the  mas- 

m 

CPJ  UnilAom^  y*  Wamn,  10  Johns.  fti)  Rodgen  *k  Wife  t.  Cnpferimd 

^ep.  5S7.  others.  7  Johns.  Rep.  557. 

CgJ  UVii^itMi  ▼.  Vfta  lagtoi  9  Johns.  fuj  Sai»e  r.  Sani«,                        ib. 

Rep.  607.  fvj  Wndsworth  T.  Janes  and  O0M9V| 

frj  Uvingston  t.  Van  Ingen>  9  Johns.  S  Johns*  Cm.  417, 

Rep.  507.  fwj  Codwise  t.  Gebton^  10  JoliBf. 

C9J  Trastees  of  Hanting^on  t*  Niodli  Rep.  507. 
1  Johns.  R«p.  lOOi 


jimisiiicviofii* 

ter  must  d^tenrnne  the  priority  of  the  record,  and  cao* 
not  resort  to  proof  alwndej  unless  it  be  the  voluntary 
confession  of  any  prior  judgment  creditor  that  his  debt 
has  been  satisfied,  (x) 

An  indemnity  against  a  mere  pwol  receipt  and  a^ 
greement  will  not  be  decreed  to  be  given  •by  one  party 
to  the  other«  (jf) 

Where  a  partnership  was  dissolvediia  1774,fWithoiit 
a  settlement  of  accounts,  and  all  ihe  partiiers  were  sibce 
dead,  a  bill  brought  in  1794  by  the  representatives  <>C 
one  of  the  partners,  against  the  r^re^entatives  of  the 
other,  was  dismissed  by  the  chanceUor,  on  the  ground  ^ 
its  being  a  stale  demand,  and  on  an  appeal  the  dismisial 
was.  affirmed,  (ji) 

Specific  Performance, 

A  court  of  equity  will  decree  a  •q[>etiifio  jperfonxH 
HEoe  of  acontraotof  the  wle^f  land,  if  (he  vcindoi:  is 
fible  to  make  a  good  title  at  any  time  before  thede* 
cree  is  proiM>iiii^6d  j  but  the  cHsmissiil  of  a  faHl  to  en* 
force  a  specific  perform^piee  in  such  a  C9m  is  a  bar  to 
a  new  bill  for  th^  same  object  (a) 

The  inability  of  the  vendor  to  nuike  a  good  titb  at 
Ae  time  the  decree  is  pronounced,  "Uiougfa  it  form  a 
specific  ground  for  refusing  a  specific  perfernutaee, 
¥FiU  not  authorize  a  Comt  ef  equity  to  resdnd  4ie 
agreement  in  a  case  where  the  parties  have  an  a^udged 
remedy  at  law  for  its  breach.  (&) 

The  alienage  of  the  vendee  is  an  insufficient  graimd: 
to  entitle  the  vendor  to  a  decree  for  rescindmg  a  con- 
tract for  the:8ale  of  Und9,  though  it  may  afford  a  rea- 

fwjy^m.  ■  (^ajl  Wheat  19l«Oepbai»lcJ)Qi>to 

CsfJ  I'JmIk^'  ^  Vi«y|.3.Jf^ii%Gii%       T.  Oanlop  8c  Go. 

CO  ^^  ^«  Bogvrt.  S  JohM.  Cit.  4St. 
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son  for  refusing  a  specific  performance  as  against  tibe 
rendee.  (c) 

But  if  the  parties  hare  not  an  adjudged  remedy  at 
law,  the  vendor  may  be  considered  as  trustee  for  who- 
ever may  become  purchasers  under  a  sale  by  order  of 
the  court,  for  Ihe  benefit  of  the  vendee,  (rf) 

Under  what  circumstances  a  specific  performance 
will  or- will  not  be  decreed,  (e) . 

A  bill  to  obtain  a  specific  performance,  and  of  an 
alledged  agreement  to  receive  a  quantity  of  cotton 
at  a  specified  price,  in  satisfacticm  of  certain  judg- 
ments at  law,  dismissed  under  the  circumstances  of  the 
case. 

In  England  the  courts  of  equity  will  not  generally 
entertain  a  bill  for  specific .  performance  of  contracts 
for  the  sale  of  chattels,  or  merchandize,  but  leave  the 
parties  to  their  remedy  at  law.  (/) 

A  MU  to  obtain  a  conveyance  of  a  tract  of  land  in 
Kentucky,  held  by  the  defendants  as  tiie  pr6perty  of 
the  original  grantee,  confiscated  to  the  state,  and  claim- 
ed by  Ihe  plaintiffs,  under  an  equity  arising  firom  the 
sale  made  by  the  original  grantee  of  another  tract  of 
land,  to  which  it  was  Blledged  he  previously  supposed 
himself  legally  entitled,  under  the  same  warrant  and 
survey,  dismissed,  {g) 

It  is  an  universal  rule  in  equity  that  he  who  asks  for 
a  specific  performance,  must  be  in  a  condition  to  per« 
form  himself,  therefore  in  a  suit  for  a  specific  perform- 
ance of  a  contrat^t,  by  conveying  lands  in  Ohio,  stipu- 
ulated  to  be  conveyed  as  the  consideration  for  other 
lands  sold  in  Kentucky,  it  was  held  that  the  vendor 

fcj  I  Wheat.  lOS:  CfJ  ^^^^»  *  ^*-  not«.  B«rr  v.  Lapdcj. 

fdj  Ibid,  90a  fgj  The  Tnistees  of  TraosylTMttiA 

C^J  Ibid,  803.  Uniycraitjr,  1  Wheat  kZ%. 
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being  unable  to  make  a  tkle  free  from  encumbraneea 
to  the  lands  sold  in  Kentucky,  was  not  entitled  to  a 
decree  for  specijBc  performance.  (A) 

Vendee  not  obliged  to  take  a  defective  title,  but 
may  elect  to  have  compensation,  by  deduction  from 
the  purchase  money,  in  case  of  a  mistake  or  misrepre-' 
sentation  as  to  the  quantity  or  quality,  or  the  estate  of 
the  vendor  in  the  property  sold,  and  a  specific  per-^ 
formance  as  to  the  residue,  (i) 

How  much  time  is  material  in  the  enforcing  a  speci- 
fic performance.  (J) 

In  what  cases  the  court  will  direct  an  issue  of  quan- 
tum damnificatusj  or  a  reference  to  a  master,  to  ascer- 
tain the  damages,  where  a  specific  performance  is  re- 
quired, but  the  party  is  entitled  to  damages,  (k) 

In  ordet  to  obtain  a  specific  performance  of  a  con-* 
tract,  its  terms  should  be  so  specified  that  neither 
party  can  reasonably  misunderstand  them.  If  the 
contract  be  vague  and  uncertain,  or  the  evidence  to 
establish  it  be  insufficient,  a  court  of  equity  will  not 
enforce  it,  but  will  leave  the  party  to  his  legal  rem- 
edy.(I) 

The  plaintiff*  who  seeks  for  a  specific  performance 
of  an  agreement,  must  show  that  he  has  performed,  or 
offered  to  perform  on  his  part,  the  acts  which  formed 
the  consideration  of  the  alledged  undertaking  on  the 
part  of  the  defendant,  (m) 

Cases  where  a  court  of  equity  will  not  claim  the 
specific  performance  of  agreements,  for  want  of  cer- 
tainty, (n) 

fhj  Mor^'t  Heirt  ▼.  Morgan^  8       f/J  Colaoa  t.  ThomptOD,  S  Whei(. 

"WlMiLSIO.  S87,S4t. 

fij  Ibid>  aw.  C^J  Ibid,  342. 

CiJV^'  fiij  Ibid,  S4I. 

ChJ  Ibid. 
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The  court  wUl,  if  practicable,  exieeute  an  uncertain 
agrMmeiit,  by  cendering  it  certain*  (o) 

4«  Special  Jurisdiction* 

This  court  has  special  jurisdiction  given  it  by  fler«' 
eral  ads  of  the  legislature  in  extension  of  its  powers. 

By  the  act  of  5(^  of  April,  1 8 15,  the  chancellor  may 
permit  a  corporation  in  certain  cases  to  sell  real  es^ 
tate.  (p) 

By  the  act  of  the  1 3th  of^  April,  1813,  he  may  direct 
the  mode  of  trial  in  cases  of  adultery.  (9) 

By  the  act  of  the  25th  of  January,  1814,  he  is  to  re- 
ceive and  report  ceilain  revenue  in  cases  of  religioua 
corporaticHis  acquiring  additional  property,  (r) 

By  the  act  of  the  9th  of  April,  1814,  he  may  direct 
sales  to  be  made  of  the  real  estate  of  infants  for  their 
maintainance  in  certain  cases  and  the  specific  perfomn 
ajx:e  of  contracts  relative- to  lands^  (f) 

By  the  act  of  the  24th  of  April,  181A,  he  may  direct 
the  sale  of  lands,  and  appoint  guardians  fbr  infants,  (t) 

By  the  act  of  the  17th  of  April,  1815,  he  is  authorized 
to  make  orders  relative  to  the  custody  and  education 
of  children  on  the  separation  of  their  parents.  \u\ 

By  the  act  of  the  2d  of  April,  1814,  be  may  cause  the 
minutes  of  the  court  to  be  transcribed,  [t;] 

By  the  act  of  the  1 5(h  of  April,  1 81 4,  he  may  cause  an 
additional  seal  for  the  Middle  District.  \n)\ 

By  theactolthe  15th  of  April,  1814,  he  ia  autfaorieed 
to  designate  taxing  masters,    idenk  [x] 

C0JJM.  C9j5B.U9.l(A9.U 

fpJ%n.U  ti%.9lU  pj3B.UU8.i.&.r. 

CqJ%n.h.lVr.  lK.lc]t9S.  ftij3R.L.lt3S.8.1.  c 

CrJ$n.Ub.7.   lK.liB.34f.t.9.  fvj 3 R.L. 95. •.'!. a. 

V.  K.  k  W.  S.S17.  fwjSR.  L.  187. 1. 1.^ 


By  the  act  of  the  lOtti  of  April,  l6l3,lie  k  autboii- 
zed  to  prescribe  the  formef  the  process  tabe  yBe4.iii 
his  court  (x) 

How  to  proceed  where  the  chuvccUAr  Ua.piifijr  Ut  a 

suit.  (y)t 

By  the  act  of  the  lOth  of  April,  l-813,sea  J7;ihe  chan- 
cellor is  autborited  to  appoint  conunifldoiiers  to  take 

affidayits.  (f) 
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OFFICERS  OF  «f»  eoom* 

Special  Conleiitt* 

I.       Chancellor,  salaiy,  appointmeDt,  Sic,  ftc 
II«.     Matters  of  the  court,  their  appoiDtqieot 

I.  Their  powers  in  cases  of  Luoacj,  Infancy,  kc» 
S.  Taxing  masters,  and  their  duties,  kc. 
HI.    Register  and- assistant  Register,  appoiritmeal,  &«• 

1.  Where  to  hold  their  offices.  » 

2,  Duties  of  the  assistiftit  Register. 

Sk  Records  and  papers  to  be  left  with  the  Re- 

(later,  and  assistant  Register* 
4.  l/l[bere.  the  qffices  -of  Register  and  aasiatant 

leister,  are  i|ow  kept* 
^^  When  final  decfees  are,  to  be  made  op* 
Bi  Dutjr  of  the  Register  and  aasrstant  Register  in 

velation  to  agents  and  solicUon* 
T*  Tbeir  attend#n^  on  the  eoint 
^*  Attiii^ifn^nta  and  othe^  Grocest  filed  witktbesi* 

0.  Deposits  sfid  payments  of  monej  made,  to  theni* 
IV.    Clerks  of  the  court,  their  i^ppintment  and  duties* 

1«  TT^keep  a.  folio  register/ 
f;  Clerks  and  examiners  to  deptett  original  plead* 
inga.  with  the  Register  and.  assiaUnI  Register. 
ir»      EpHMPliea,  their  appointmepi  an^  4«ti^ 

1.  Te^ada|i|^ste£oitths,  take  affid^ritst 

r«JlB.L.4a7.t.t.  riJlB.L.4Ms.ir* 

rf)lB.U4a7.8.S* 
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•  '  •  2.  ,!&  6a<e  of  doath  or  removal  from  office,  papers 
to  be  delivered  to  the  Register. 

VI.  SberifTs  declared  officers  of  the  Court. 

VII.  Sergeant^  his  apointment,  &c« 

VIlK  Solicitors,  terms  of  their  admission  to  practice* 

].  Those  residing  in  New- York  or  Albany  to  have 
.•;.    -i  •    ftgeats.  " '   ' 

;  .    1 ,  9«  4ipp6iDtin|»nt  of  agents  to  be  ip  W|:i|Jqg* 

3.  Register  and  assistant  Register  to  have  the 
names  of  agen(s» 

4.  Services  on  the  agent,  when  valid. 

5.  When  the  services  are  on  the  agent  or  clerk 
the  time  to  be  double. 

6.  Services  on  agents  or  solicitors  residing  more 
than  sixty  milei* 

7.  Persons  competent  to  defend  or  prosecute  a 
suit   .    * 

8.  Counsellors,  how  admitted  to  practice  ]Q 

•        X  «  ft  « 

...  Officers  of  the  CaarL 
These  are,  The  Chancellor,        Masteus, 

ft 

;fl|:GI9T£f!,    AND    ASSISTANT  RjBGISTER^ 

Clerks,  ExAMiNiats, 

-  SimRiFFs,  Sbrgbant, 

S9LICIT0RS,  Counsellors. 

'rhea  oSnt       ^^^'  Qijancellpr  is  appointed  by  the  Council  of  Apr 
mest  and  ten^  pointiiient,  and  holds  bis  office. diuing  good  behaviour^ 

"hSncciior'iV  and  until  he  attains  Ihe  age  of  sixty  years ;  he  receives 
f^**'  a  salary  (yf  foiir  thousand  five  hundred  dollare  pfer  ann. ; 

he  can  receive  no  fees  or  perquisites  for  any  tiling  done 

by  virtue  of  his  office,  (a) 
2  The  KBater§  ?ire  very  knpqrtant  offix:er^  of  the  court, 

Maters  rt^Uie  ^^^  jf  jj^  appointments  jioUiiog  was  regarded  but  a  due 


ijointnicnt  and  administration  of  justice,  none  bat  men  of  experience, 
judgment,  and  professional  learning,  would  be  kppointr 


dutiea. 


{a)  t  R. Lu  39.  B.  84.  8c  860. t.  % 
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%d  to  these  offices,  but  unfortunately,  the  masters  hold 
their  offices  under  the  councS  of  appointment,  and  du- 
ring their  pleasure.  They^  are  unlimited  as  to  number.  ]  .  ^ 
'    They  are  assissants  to  the  chancelloi,  who  refers  to  ' 
them  interlocutory  orders  for  stating  accotii^ts,  compu-  * 
ting  damages  and  the  like ;  they  also  administer  oaths, 
take  afBdaTits  and  acknowledgements  of  deeds,  and 
generally  if  there  be  any  suit  which  is  not  ascertained 
by  the  pleadings  or  depositions  in  a  cause,  of  which  it 
would  be  proper  for  the  chancellor  to  be  idforrded  by 
collateral  testimony,  he  refers  it  to  a  master  for  a  report 
to  be  made  upon  such  testimony,  and  such  principles       .  . 
as  he  directs,  (b) 

The  masters  have  also  a  material  agency  in  '  all  mMuJir*^*' 
cases  of  lunacy  and  infancy  which  come  before  the  SJJS^J,*^' 
chancellor. 

They  also  examine  bills  and  answers  in  chancery 
referred  to  them,  on  exceptions  for  insufficiency; 
scandal,  or  impertinence,  and  report  thereon. 

The  masters  also  make  sale  of  all  lands  sold  by  a ' 
decree  of  the  court,  under  mortgages,  and  give  deeds  . ' 

for  the  same. 

By  the  act  of  the  15th  of  Apiil,  T814,  cosls  in  the  "g^jlj;;' 
court  of  chancery  are  now  taxed  by  three  masters,  who  ^ 

are  specially  designated  by  the  chancellor  for  that 
purpose,  and  whose  respective  residence  shall  be  in  the 
city  of  Albany,  the  city  of  New- York,  and  the  coun- 
ty of  Oneida,  (c)  ■ 

The  register  and  assistant  register  are  Appointed  by 
the  chancellor,  and  they  hold  their  office  during  his    ^^^    .^ 
pleasure.    The  first  is  appointed  under  a; provision  '■'"^•Mten- 

ftiiCer*t  office. 
C^Jl  R.  Ui90.  a.  11.  (c)  SR.U187.  b.  %  1. 
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contained  in  fbe  bonstitution^  and  the  last  ntAer  Hm 

iavtof  tbe  sta«e»  passed  10th  of  AprU,  1913.  (d) 
'f^SInjff     '^^^  register  is  to  hold  bis  office  in  the  city  of 
Md  «iS?  £,  ^^^  Yoric,  or  in  tbe  city  of  Albany,  ias  the  cbancdftor 
iM.  niay  direct,  and  the  assistant  x^^ister  is  subject  to  the 

same  directions  of  the  chancellor,  (tr) 
*j22j^^     The  duties  of  the  assistant  -register  ere  fasi  orory  rea^ 
^*  pect  similar  "to  those  of  l^e  regtstw,  and  he  is  eiKtAtle4 

to  the  same  fees  for  the  performance  of  them,  ^  that 

he  may  rather  be  considered  as  a  seoond  register,  than 

as  an  assistant 
J;J^!J^'J2     These  officers  are  to  k^sep  <he  records  «iid  pi^peiv 
w'^.ter**'  ^  ®^®^  ^^*^  them  in  their  respective  offices^  b«t  tbey  may 
•«^iwi  kr^ie-  conv6y  their  papers  and  records  £rom  one  of&te  to 

the  other,  or  to  any  other  plaee  as  the  course-«>f  Jfiga) 

proceedings  in  any  case  may  require. 

Orders  and  decrees  made  up  in  term  time  are  to  be 

entered  ivith  the  register  or  assistant  register,  whei:^ 

the  court  is  sitting.  (/)      .  , 

Mo^^^iLt  -^tpj^sent  the  register's  office  is  k^t  at  Albany^  and 
Albany,  Mil  the  assistaut  register's  at  New*York* 
te^t  at  Nev-  The  register  or  assistant  register  makes  up  and  ejif^ 
«.  stMi  di.  grosses  every  final  'decree.  They  make  the  necessary 
aaiiei^bjra-  trouscripts  OH  appeals,  and  the  clerlis  and  ejEanunem 
It^s^asth  afier  a  final  hearing  in  a  cause,  are  to  file  with  the  »- 
SS!tiei^i^  gifiter  and  assistant  register,  all  the  pleadings  and  pro- 
™Sf^  "  ceedings  in  the  cause,  (gr) 

Srtwi^M^  The  register  and  assistant  register  are  to  have  the 
fawuSlTto  uaraes  of  tbe  respective  agents,  and  of  the  respective 
^^^«J5|^  solicitors  appointing  them,  and  the  latter  in  alphar 
^  *^        betical  order,  entered  in  a  book  to  be  kept  in  their 

offices  for  that  purpose.  (A) 

(lO^  B.U48S  1.1.  fjJlR.U48r.fcl. 

(•)1R.L.486.  S.W.flr.^Slia.  fAJ 46th Role. 

(/)SMiRale. 


i  Tbe  register  or  iittiBtaot  peghfanr  attends  At  cdtot  |[f  ffTjgj^ 
from  daf  todkf  during  iia  sttting,  and  keeps  a  minute  ^^^^^ 
of  tiidr  prdoeedin^  of  tlie  ccaiat,  and  aU  the  rules  and 
m4et^  df  tbe  cami  are  entered  with  them. 

All  atlachnientA,  limits,  or  matter  pnocess^  (commiflf  mmtH^^!£^ 
aions  Ibr  the  exmiinatioii  €f  ivitneases  excepted,)  and  ^,'^^^ 
all  prooeednigs  under  the  i»m^  are  p^tmns^  aad.filed  ^  W<ter. 
in  the  office  of  the  register,  (t) 

All  de|M»8it8  and  payments  of  money  in  this  court  ISSS!^^ 
sihall  be  nia4e  either  idth  the  regErtai;  or  assistaot  ro^  ^^uh^ 
gister,  or  in  the  bank  in  which  de^^osits  are  required  ^^Slm^S^'' 
hf  law tohe  made,  and  by  pitecniteg  a  cxecSttebeen* 
tered  in  the  register's  or  assistent  register's  bank  book 
kr  the  amottnft  fhereoif;  and  untii  snch  aoBey  diall 
hsm  been  wo  paidand  Buoh ci^dit eo  entensd,  such  pay* 
metit  er  depo^  shall  nel  be  conridend  valid:  so  as  te 
vtay  or  ^alfedt  any  prooeedfaigs  in  this  oourt    vide  1 

^e  regi^r  itrid  atssistant  neater  are  allowed  for  Aihwf  do  ^ 
moneys  piid  Gmt  «f  eout*  in  cases  not  provided  for  by  ^SSmi^iS^ 
Aie  fee  bffl  of  April  fttb,  M13)  for  any  sum  not  ex- 
cee^g  t«ro  hundred  ieltmis  one  per  ^ait  and  for  aU 
beyotid  that  Sinn  e«ie  qmrter  )^r  cent.  pioTided  ai««t^ 
th^ihis  rule  shall  fiet  be  deemed  to  ap^y  te  moneys 
deposited  under  &7(h  and  4ad  iiiieB  orSilli  ^t  Jnn^ 
1816.  (fc) 

Oleics  of  ftie  eowt  of  <4mneeryni«  appointed  by  the  4 

<:^ncell(yr,  and  hold  their  offices  dwlM^  Us  t)ieeifure ;  ^^^^^  fj^ 

ife«  m         •  t±     *^    M        fwnt  or-  >  court  of  «liiA« 

meir  nurafber  is  unlimited^    There  are  at  pvesent  one  ••r^*  ^*»^  »*- 
ir  ttrc  rity  of  New-Y^rk,  «ne  in  Albany,  one  in  ^^^^^ 
Foaghkepsie,  and  one  in  the  county  of  Oneida.  (I) 

fij  esth  Raid.  fkj  87th  Rule. 

CjjMnhUia^  (f)SMrrthRiii0oraM«o«H«foiiui. 


L 


M  ontesm* 

JhSlTto^eS  Eactof  tiift  fdetks  ofi  this  cowt  shall  provide  or 
AftttoregMter.  coiitinoe  to  lieep,  a  lblio:regi^tor»  bound  and  letteredy 
and  Ihbre  shall  .^nter  tb0>  tiilAi  of  all  causes  in  court, 
and  the  proceedings  and^ntries  therein^  so  far  as  the 
same  relate  to  tfaeir  office,  whioh  book  shall  be  con- 
sidered  as  part  of  tbe  property  ^f  their  redpective  of^ 
fices,  and  go  nvith  other  papeiis  ^nd  documents  relating 
thereto.(m) 

%  cierte  aiMi  '^^^  ^^^^  ^^  exMnlnerB  jafter  the  final  hearings  of  a 
^""■•"^•^  cause,  shall  deposit  with  the  register  with  whom  the 
heuint  oft  dccKe  oiay  be  entered,  all  the  original  pleadings,  in- 
•it,  fcc.  tecro^tories^  exhibits,  and  other  proceedings  filed  or 
lodged  with,  or  takea  before  them  in  the  saine  ;cause, 
nmkii^  a  xninute  in  their  register  of  the  delivery  of 
siidb  papers ;  and  that  it  shall  be  the  duty  of  the  re« 
gister  or  assistant  register  with  whom  the  decree  may 
be  entered  to  require  the  same  to  be  delivered  to 
him  as  soon  as  may  be  after  the  decr^ee  ^all  'have  been 
pronouiked.  That  the  roister  or  assistant  -register 
with  whom  a  decree  final  shall  be  entered^  shall^  cause 
the  same  to  be  made  up  in  proper  form  and  engros^aed^ 
tog#th€ur  wilb  all  decretal  orders;  reports,  and  other 
proceedings  in  the  cause,  and  copies  thereof  the 
register  and  tasaistant  regi^r  shall  mutually  transmit 
to  each.  o^"^.  ,when  necessary  for  that  purpose,  and 
shall  make  out  a  brief  and  connected  history  of  such 
proceedings,  which  having  been  signed  by  tbe  chancel- 
lor, and  countarsigned  by  tbe  register  or  assistant  re- 
gister, and  annexed  to  the  bill,  answer,  and  other  pro* 
'  ceedings  of  the  cause,  shall  constitute  the  enrollment  of 
such  decree..  («) 

(fli)  Slit  Rate.  Cn)  ffiZd  Rote. 


) 


The  eKafiQioers  are  appointed  by^tiifejceancil  of  ap-  5 

poinlmeot,  their  HMmberj  b  not  limited ;  they  are  offi-  SSTIJ^^ 
cers  of  the  court  who  ex^niine  witnessed  produced  by  "**■**• 
either  side  on  such  interrogatories  as  the  parties  to  any 
suit  exhibit  for  that  purpose,  and  sometimes  the  par- 
ties themselves  are  by  particular  orders  examined  by 
them 

They  are  authorized  by.  law  to  adiqinister  oaths  td  iw  to  admiDit- 
witnesses^  and  also  to  take  affidavits  lo  be  read  in  the  affidavit^  ho^ 
court  of  chancery. . 

In  case  of  the  4eath,  removal  from  offite«  or  resiir-  s.  in  mm  or 
nation  of  any  exanuner,  in  future  th^  papers  reiaung  eunuDer.  re- 
lo  his  office  are  to  be  delivered  to.  the  register,  or  as- 1^  &^"pal 
aistant  register  by  the  persons  in  whose  custody  they  h^^e^  to  ^t 
•hajl  remain  at  the  time  when  the  event  tenrnnatiiig  "*^*'* 
ibe  office  occurs,  those  excepted  on  which  a  lien  may 
exist  for  the  fees  of  such  examiner,  (o) 

The  executive  officers  of  the  ctiurt  are  the  sheriffii  6 

pf  the  differerit  counties,  who  are  to  execute  such  pro-  •i^uijSS 
i>ess  of  the  court  as  may  be  directed  to  them  respec-  *^  *••««<»-* 
tjively^  and. the  sheriff  of  the  county  where  the  court 
may  be  held  is  bound  to  give  his  attendance  on  the 
court  in  such  maimer  as  the  court  may  require,  and  in 
4e&u}t  thereof  is  liable  to  be  fined  by  the  court*  (p) 

Xhe  court  of  chancery  is  allowed  to  apfl^int  two  ser-  7 

geanis,  one  at  New  York  and  one  at  Albany,  (q)  ^^  **  ®^ 

.    Solicitors  are  in  the  nature  of  attornies  in  the  courts  8 

of  CQ9imon  law ;  they  manage  the  pleadings  in  the  torn^'dSJ 
cause,  prepare  interrogatories  for  the  witnesses,  &c. 
and  ia  sboi1t»  every  thing  that  is  done  in  a  cause  where 
.^e  party  does  not .  appear  in  propria  persona  is  to  be 
4one.by  a  solicitor. 

(•)MdBalo.  CpJiVLUW.9.5.  r?^  1  S.  L. 4».  1. 18. 


16  o9i^ieBiur* 

They  am  admitted  by  the  ckmcellor  on  exanikia* 
tiaa,  but  Bo-peTMii  ea»  be  admitted  a  eelkilor  uRttt 
l^ee  yeavs  {ifter  be  dial)  bare  been  admitted  te  prac- 
tise as  an  attorney  in  tbe  supreme  eeu^t*  of  tbift  slate,  (r) 
s.  SoUeiion     £¥ery  solicitor  residing  m  tbe  city  of  New- York 
K«v-%riLand  JiHall  havo  an  agent  residing  ia  the  city  of  Albany,  and 
ncAuT^^   ^*  every  solicitor  residing  in  the  city  of  Albany  shall 
bare  an  agent  residing  in  the  city  of  New-York,  and 
all  solicitors  residing  elsewhere  sball  have  two  agents, 
the  one  residing  in  New-York  and  the  other  residkig  in 
lite  city  of  Albany,    That  no  person  shall  be  an  agent, 
unless  he  shall  be  a  clerk  or  solicitor  of  this  coui^t. 
That  if  a  clei^k  is  appointed  agevit,  he  shaB  be  entkled 
tp  receive  fees  for  all  duties  performed  by  bimby  law 
9.  Ettry  ap^  93  clerk ;  and  every  appointment  of  an  ag^it  shall  be 
■n  agent  to  be  {q  nvrltittg.  Signed  by  the  solicitor,  and  filed  in  the  o& 
^^  by  the  fice  of  the  regislei^  or  assistant  register  wheve  the 
Txhe' regis-  agent  shall  reside ;  and  the  register  and  assistant  re- 
M^^toiuiTc  gister  shall  have  the  names  ef  the  respective  agenis, 
th^  ^SpMtiTe  and  of  the  respective  solicitors  appointing  them,  and 
ISTt^  tfritte^  the  latter  in  alphabetical  order,  entered  in  a  book  to  bft 
^  "^^        kept  in  their  offices  for  the  purpose.  {$) 
4.  scrrSeet  on     That  eiceopt  services  during  vacation,  in  suits  where 
certijn  eaiet  the  solicltors  for  the  respective  opposite  parties  live  in 

t0  be  M  valid    ,  ^  .  *^  ^1  ^    w   1*1.  %•  « 

M  on  the  10-  the  same  county,  services  on  the  agent  sball  be  aa  valid 
in  all  casee  as  if  made  on  the  solicitor  Imnself,  and  if 
there  be  no  agent,  the  service  of  the  notice  may  tken 
9.  When  the  be  on  the  clerk  in  court  That  where  the  service  it 
^"TgM  Z  on  the  agent  or  clerk,  it  shall  be  double  the  time  of  sm^ 
dSwe"*  Ae^  vice  whicb  wonM  be  requisite  if  the  service  was  on 
the  solicitor  hinaself ;  and  that  all  services  cm  i^eats 
or  clerks  shall,  during  a  term,  be  in  the  eity  where  the 
term  shall  be  held. 

(¥)  Cth  Rnre,  (•)  *Wb  R«ln. 


OFFX0£BB.  i? 

The  service  of  all  notices  in  the  cities  of  New-York  ntiSriTu^ 
or  Albany,  on  agents  or  solicitors  residing  more  than  «^«  ^^ 
sixty  miles  westward  or  northward  of  the  city  of  Al-  bwy  <»  Bgeotf 
bany,  shall  be  made  twenty  days  instead  of  eight  days,  jj^s  ™?~ 
prescribed  by  the  46th  rule  of  this  court.  (<) 

No  person  other  than  an  officer  of  this  court  shall  be 
permitted  to  prosecute  or  defend  in  proper  person,  un-  ^^pj^|^ 
less  he  shall  first  obtain  an  order  for  that  purpose,  l!^^^^ 
That  when  a  suit  is  so  prosecuted,  all  notices  and  other 
papers,  may  be  served  or  delivered  by  the  opposite 
party  at  the  office  of  the  clerk,  or  on  the  party  so  pro* 
sacuting  or  defending,  at  the  election  of  the  party 
serving  or  delivering  the  same,  (u) 

Counsellors  are  retained  to  plead  the  causes ;  they 
are  admitted  by  the  chancellor,  on  Examination,  but  how^^dmUuS 
no  person  can^  be  admitted  as  a  counsellor  unless  be  •^-P'*^*^ 
has  practised  two  years  as  a  solicitor:  but  counsellors 
in  the  supreme  court,  of  at  Jeast  two  years  standing, 
may  be  admitted  as  counsellors  upon  examination,  (v) 

(t)  d9th  R11I&  (V)  Mth  Hub. 

(tt   S^UifUto. 
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TERMS  OF  THE  COURT. 

« 

Stated  termi     The  stated  terms  of  tbe  court  are,  at  the  city  of 
eoQzt.    jjgi^.York,  the  2d  Mon4ay  of  June,  and  last  Monday 
of  September. 

At  the  city  of  Albany,  the  2d  Monday  of  Novem-^ 
ber,  and  3d  Monday  of  January,  (a) 

The  act  concerning  the  court  of  chancery,  passed 
the  tOth  of  April,  1813,  provides,  that  a  court  of  chan- 
cery shall  be  held  at  least  twice  in  the  city  of  Albany, 
and  twice  in  the  city  of  New- York,  in  every  year, 
and  at  such  other  times  as  the  chancellor  shall  think 
proper ;  and  that  the  chancellor  shall  appoint  the  time 
for  holding  the  said  courts,  and  alter  the  same  as  he 
thinks  the  public  convenience  may  require.  Provided, 
tliat  no  alteration  shall  take  effect  until  at  least  one 
term  of  the  said  court  shall  have  intervened  after  the 
time  when  the  alterations  shall  have  been  made ;  and 
provided,  further,  that  tei*ms  of  the  said  court  shall 
continue  and  be  held  at  least  eight  days,  and  longer  if 
needful,  (b)  ^ 


pOMMEACEMENT   OF   A  80IT,  AND   ORIGINAL   BILL. 

Special  Contents* 

pr  tbe  commencea^ent  of  a  suit  and  of  tbe  original  bilh 
I.  Process  not  to  issue  till  bill  filed. 
IL  Cases  of  bills  of  injunction  excepted. 
}i)  1  B.  I*  48S.    3  W  sr.  fc  1.  fbj  86th  Raleof  Mart 


t. 


CHANCERY  PRACTICE.  !• 

III.  A  bill  mttft  call  all  the  necessary  partie3  before 

the  court 

IV.  A  bill  is  to  be  fairlj  and  legibljr  written. 
V.  Paper  may  be  used  instead  of  parchment. 

Vl.  Bill  to  be  signed  by  solicitor  and  counsel. 

VII.  All  process  and  proceedings  to  be  filed  with 

the  clerk,  &c. 

VIII.  Parts  of  an  original  bill. 
IX.  Divisions  of  bills. 

X.  Definition  of  bills. 
XI.  An  original  bill. 
XII.  Bill  of  interpleader. 

XIII.  Bill  of  certiorari — not  in  use  here. 

XIV.  Bill  to  perpetuate  testimony  of  witnesses. 
XV.  Bill  of  discovery. 

XVI.  BUI  o(  quia  timet. 
XVri.  Bill  of  peace. 
XVIII.  Bill  of  information. 
XIX.  Supplemental  bill. 
XX.  Bill  of  revivor. 

XXI.  BUI  of  revivor  and  supplement. 

XXII.  Crossbill. 
XXIII   Bill  of  review. 

XXIV.  Bill  in  ihe  nature  of  a  bill  of  review. 
XXV.  Bill  impeaching  the  decrees  of  the  court  on  the 

ground  of  fraud. 
XXVI.  Bill  to  carry  decrees  into  execution. 
XXVII.  Bill  in  the  nature  of  a  bill  of  revivor. 
XXVIII.  Bill  in  the  nature  of  a  supplemental  bill. 

XXIX.  Bill  to  suspend  the  operation  of  decrees. 

XXX.  Bill  filed  by  the  particular  direction  of  the  courts 
XXXI.  Bill  for  dower  or  a  partition. 

XXXII.  Bill  to  marshal  securities. 

XXXIII.  Bill  to  marshal  assets. 

XXXI V.  Bill  to  foreclose  a  mortgage. 

Coinmencement  of  a  Suit,  and  Original  Bitt* 

A  sciT  m  the  court  of  chancery  is  commeiiced  by 
filing  a  bill. 
Ih  Englaod,  notvrithstanding  the  exiftence  of  a  sfttf- 


; 


\ 
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iO  CHA17CERT  PRACTICE. 

1  tite  to  the  coiitpaiy,  the  suit  is  usually  comrtiented  bj 
hsM^i^'biu  issuing  a  subpcenai  which  is  taken  out  before  the  bill 
**•**•  is  filed.     But  here  it  is  provided  by  law  that  no  sub- 
poena or  other  process  for  appearance  shall  issue  out  of 

2  the  court  df  chancery  until  after  the  bill  is  filed  with 
•r  15on«^^  the  proper  officer,  except  in  cases  of  bills  for  injunc- 
to  iuy  warte,  tiQjjg  ^q  g^av  wastc  or  to  stay  suits  at  law,  and  that  no 

•r  MiiU  at  law  "^  •'  '  ^      ^ 

•zMpted.       injunction  shall  be  issued  in  any  case  until  the  bill  is 
filed,  (a) 

It  would  seem  from  the  wording  of  the  statute,  tkat 
although  }'ou'may  not  issue  an  injunction  before  the 
bill  is  filed,  yet  that  in  an  injunction  cause  a  subpoena 
may  be  issued  ;  but  the  practice  is  not  to  issue  pro- 
cess in  any  cause  until  the  bill  is  filed. 

3  The  bill  must  call  all  the  necessary  parties,  however 
JkrtS"  duJe  remote  in  interest,  before  the  court,  and  none  are  par- 
tke  TOUPt.      ^j^g  Y^^^  those  against  whom  process  is  prayed.* 

A  bill  must  be  fairly  and  legibly  written,  as  must  all 
Biiia  and  an-  ^^^  proceedings,  in  default  of  which  the  oflficers  of 
Srr'andieri^  thc  court  wiU  uot  rdceive  the  same;(5)  and  by  the  act 
w/iriSen.  of  the  10th  (>f  April,  1813,  it  is  provided  that  it  shall  be 
Paper  uitd  in-  lawful  to  use  paper  instead  of  )[>arcbment'  in  all  jjro- 
^adof  par«h.  ^ecdiugs  of  this  tonH.  (c) 

The  bill,  except  in  special  cases,  which  will  be  men- 
tioned hereafter,  need  not  be  sworn  to,  nor  is  it  necessary 
that  it  should  be  signed  by  the  party,  but  is  commonly 
signed  by  the  solicitor  arid  counsel,  and  he  who  is  botli 
6  solicitor  and  counsel  ^ay  sigA  it  in  both  capacities,  but 

fa^t^'er^S  for  the  sake  of  bills  of  costs  it  is  usual  to  ptrt  different 
g^^j«««!«  names  to  it  as  solicitor  and  counsel,  because  if  one  per- 

*  llie  want  of  proper  parties  ia  not  a  good  plea  if  the  bill  tnggetta  tluit  nek 
JlWiUei  vflw  out  of  the  jurisdictioii  of  the  eourk    3  Cmnehy  S90. 
Kor  is  the  want  of  proper  parties  a  suffieient  gronnd  for  dismisnog  •  biU.    Idem^ 


CBANCERT   PBACTICE.  8| 

son  acts  in  both  these  capacities,  by  the  fee  bill  he  can 
take  fees  only  in  one.  (d) 

The  bm,  being  fairly  written,  is  to  be  filed  with  the  7 

clerk  of  the  court,  and  all  records,  books,  and  pro-  ^*"^,fj^ 
ceedings,  which  relate  to  the  business  of  the  court  (e)    *°^'S^^_ 

No  bill  shall  be  iiled  for  a  complainant,  not  residing 
in  this  state,  before  security  for  costs,  by  a  sufficient 
fF«ebolder\>f  the  stale,  by  a  bond  to  the  defendant,  in 
the  usual  form  shall  be  given,  and  tiled  in  the  office  of 
tile  register  or  agsistant  register,  unless  a  solicitor 
prosecutes  the  saaie  ;  in  which  case  the  solicitor  shall 
be  deemed  to  have  become  security  for  costs  if  such 
bond  shall  not  hare  been  filed  ^  and  where  at  any  time 
pending  the  suit  iht  complainant  shall  remove  out  of 
'  this  state,  and  the  solicitor  shall  thereafter  proceed  in 
the  cause  before  such  security  shall  be  given,  he  shall 
in  such  caees  also  be  deemed  to  have  become  security 
for  costs  ;  but  be  shall  not  in  any  case  be  liable  for  an 
amount  exceedmg  one  hundred  dollars, '  or  where,  if 
there  shall  be  a  plurality  of  complainants,  one  of  them 
shall  be  resident  in  this  state.  (/) 

Constituent  parts  of  an  Original  BiU. 
The  parts  of  an  ori^nal  bill  are  distinguished  as 
follows :  Q 

1.  The  direction  or  address  of  the  bill, 

"  To  the  honorable  James  Kent,  &c.  &c." 

2.  The  introduction,  containing  th^  names  and  de- 
scription of  the  persons  presenting  the  bill, 

"  Your  orator  A.  B.  Ax." 

3.  The  premises,  or  stating  part  of  the  bill,  which 
contains  the  circumstances  of  the  complainant's  case. 

frfJSRL.30.t.<.  (/>54«fcHoto. 

ft  J  TTth  Hoi*. 
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4.  The  copfederating  part,  alleging  the  defendants 
combine  and  confederate  together, 

**But  now  so  it  is,  may  it  please  your  honor, 
that  the  defendants  combining  and  confed- 
erating, &c.  &c." 

5.  The  charging  part,  in  which  the  complainant  alleges 
that  the  defendants  have  prepared  certain  excuses  for 
delaying  complainant  with  his  demands,  and  charges 
matter  to  show  the  insufficiency  of  those  excuses, 

"  The  said  confederates  sometimes  allege  and 
pretend,  &c.  whereas  your  orator  charges 
the  truth  to  be,  &c." 

6.  The  clause  of  jurisdiction,  which  avers  that  tlie 
complainant  can  have  no  relief  but  in  a  court  of  equity, 

"  In  tender  consideration  whereof,  and  for- 
asmuch as  your  orator  is  remediless  in  the 
premises  by  the  strict  rules  of  common  law, 
and  relievable  only  in  a  court  of  equity, 

where  matters  of  this  nature  are  properly 
cognizable." 

7.  The  interrogatory  part, 

"  To  the  end,  therefore,  that  the  said  confed- 
erates may  respectively,  full,  true  and  per- 
fect answers  make." 

8.  Prayer  for  i-elief. 

9.  Prayer  for  process, 

"  May  it  please  your  honor  to  grant  unto 
your  orator  a  writ  of  subpoena,  &c/' 

Division  of  bills. 

i  Bills  with  their  several  kinds  and  distinctions,  may  be 

divided  into  three  classes  or  heads:  1st.  original  bills,, 
2d.  auxiliary  bills,  and  3d.  bills  in  the  nature  of  origi- 
nal bills. 

1st.  Original  bills  relate  to  some  matter  not  before  liti- 
gated in  the  court  by  the  same  persons,  standing  in  the 
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same    ii]iere8ts>   under  ivhich  the  following  may  be 
ranged : 

Bills  praying  4he  decree  of  the  court,  &c. — of  inter- 
pleader— oi  certiorari* — to  perpetuate  the  testimony  of 
witnesses — of  discovery  of  facts — of  quia  timet — of 
peace;  and  of  information* 

2d.  Auxiliary  bills,  which  are  filed  in  aid  of  original 
bills ;  under  this  class,  may  be  placed  bills  of  revivor, 
and  also  bills  of  revivor  and  supplement. 
3d.  Bills  in  the  nature  of  original  bills,  being  sometimes 
auxiliary  and  sometimes  otherwise,  and  those  which 
tend  to  oppose  or  seek  the  benefit  of  former  bills,  such 
as  cross  bills — bills  of  review — in  the  nature  of  bills  of 
review — to  impeach  a  decree  on  the  ground  of  fraud 
- — ^to  carry  a  decree  in  a  former  suit  into  execution — 
in  the  nature  of  bills  of  revivor — in  the  nature  of  sup- 
plemental bills — ^to  suspend  the  operation  of  decrees, 
and  also  bills  filed  by  the  direction  of  the  court  for  the 
purpof^e  of  obtaining  its  decrees. 

To  the  first  class  of  bills  may  be  added,  bills  for 
dower,  or  a  partition — bills  to  marshal  securities — bills 
to  marshal  assets,  and  bills  of  foreclosure. 


Definition  of  BiUs. 

An  original  bill,  so  called,  prays  the  .decree  of  the 
court  touching  some  right  claimed  by  the  person  ex- 
hibiting the  bill,  in  opposition  to  some  right  claimed 
by  the  person  against  whom  the  bill  is  exhibited,  (g) 

A  bill  of  interpleader  claims  no  right  in  opposition 
to  the  rights  claimed  by  the  persons  against  whom  the 
bill  is  exhibited,  but  prays  the  decree  of  the  court 
touching  the  rights  of  those  persons  for  the  safety  of 
ihe  person  exhibiting  the  bill.  (A) 

*  Billf  of  oertionurii  not  ia  «se  in  tifapittatet  hsriDg  no  inferior  eourt  of  eqnHj* 
ff J  Blade,  19.  (A)  14tiB,  99. 
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A  biil  of  certiorari  prays  to  remove  a  cause  from  an 
inferior  court  of  equity  ;  this  bill  is  not  used  in  this 
«tate»  there  being  no  inferior  oourt  of  equity  therein. 

A  bill  to  perpetuate  the  testimony  of  witnesses, 
prays  leave  to  examine  them,  stating  that  the  witness-- 
es  are  old,  infirm,  or  sick,  or  ffoing  beyond  the  sea ; 
whereby  the  pairty  is  in  danger  of  losing  the  benefit 
of  their  testimony,  (t ) 

A  bill  of  discovery,  emphatically  so  called,  prays  the 
discovery  of  facts  resting  in  the  knowledge  of  the  de- 
fendanty  or  of  deeds  or  writings  in  his  custody  or  pow- 
er, and  seeks  no  otlier  relief  than  the  mere  dis(x>v-' 
ery  of  the  facts,  deeds,  &c.  (j) 

A  bill  of  qmia  timet  is  filed  when  a  person  is.  entitled 
to  a  property  of  a  personal  natuns  after  another's  death, 
and  has  reason  to  apprehend  it  may  be  destroyed  by 
the  present  possessor,  in  such  a  case  he  may  exhibit  a 
bill  in  the  court  of  equity  oiquia^imet.  (k) 

A  bill  of  peace  is  £led  where  a  person  has  a  right 
which  may  be  controverted  by  a  variety  of  others  at 
different  times,  and  by  different  actions,  as  in  the  dis- 
putes between  the  te.nants  of  two  several  manors  re- 
specting a  right  of  commonage,  he  may  apply  to 
the  court  of  equity  by  bill,  which  is  called  a  bUl  of 
peiice.  (/) 

Bills  of  information  are  filed  when  the  state,  or 
tboae  whose  interests  are  the  objects  of  its  peculiar 
care,  deem  it  expedient  to  apply  to  a  court  of  equity 
for  the  purpose  of  having  either  of  their  respective 
rights  protected,  or  more  clearly  ascertained. (m) 

A  supplemental  bill  is  occasioned  by  some  defect  in 
a  suit  already  instituted,  whereby  the  parties  cannot 

fij  Hinde,  20.  f ibj  Bart.  5T. 

CJJ  Wem,  31.  flJ  Idem,  59. 
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obtain  tha!t  complete  justice  to  which  otherwise  the 
case  made  by  their  bill  would  have  entitled  them.  As 
where  any  thing  happens  subsequent  to  the  original 
bill>  which  occasions  a  change  of  interest,  or  where  the 
original  bill  is  found  defective^  or  any  other  part  of  the- 
proceedings,  &c.  (n) 

A  bill  pf  revivor  becomes  necessary  where  a  change 
of  interest  is  occasioned  by  or  in  consequence  of  the 
death  of  a  party,  plaintiff  or  defendant,  whose  interest 
is  not  determined  by  his  death,  (o) 

A  bill  of  revivor  and  supplement  is  nearly  a  com- 
ppund  of  those  two  species  of  biUs,  and  in  its  separate 
parts  must  be  framed  and  proceeded  on  as  such,  (p) 

A  cross  bill  is  a  bill  brought  by  the  defendant  against 
Hie  plaintifl^  or  other  parties  in  a  former  bill  depend- 
ing, touching  the  matter  in  question  in  that  bilh  (y) 

A  bill  of  review. — The  object  of  this  bill  is  the  exa- 
mination and  reversal  of  a  decree  made  upon  a  former 
bill,  fiiigned  and  enrolled,  (r) 

A  bill  in  the  nature  of  a  bill  of  review,  to  examine 
and  reverse  decrees,  is  brought  by  persons  not  bound  by 
f  he  decree,  as  where  a  decree  is  made  against  a  person 
who  had  no  interest  at  all  in  the  matter  in  dispute,  or 
had  not  such  an  interest  as  is  sufficient  to  render  the 
decree  against  hini  binding  upon  some  person  claiming 
after  hun.  Relief  may  be  obtained  against  error  in 
the  decree  by  a  bill  in  the  nature  of  a  bill  of  review,  (s) 

A  bill  impeaching  decrees  upon  the  ground  of  fraud. 
If  a  decree  has  been  obtained  by  fraud,  it  may  be  im- 
peached by  original  bill,  without  leave  of  the  court, 
as  in  the  case  of  a  decree  made  against  a  tiiistee,  the 

r«J  Hiade,  4a.  Cf  J  Hem,  5^ 

fol  Idem,  4C  CrJ  Idem.  51. 

CPJ  Idem,  5U  CO  Mem,  CO, 
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w/tit  gw  trtist  not  being  before  the  court,  and  Ih^s 
trust  not  discovered,  (t) 

A  bill  to  carry  a  decree  into  execution. — This  bill  ia 
filed  when,  from  the  neglect  <^f  parties,  or  some  other 
cause,  it  may  become  impossible  to  carry  a  decree  into 
execution  without  the  further  decree  of  the  court  (u)  ' 
A  bill  in  the  nature  of  a  bill  of  revivor  is  filed  when 
the  death  of  a  party,  whose  interest  is  not  determined 
by  his  death,  is  attended  with  such  a  transmission  of 
his  interest  that  the  tille  as  well  as  the  person  entitled 
maybe  litigated  in  this  court,  as  in  the  case  of  the  devise 
pf  a  real  estate,  the  suit  is  not  permitted  to  be  con- 
tinued \>y  a  bill  bf  revivor,  (r) 

An  original  bill,  in  the  nature  of  a  supplemental  bill, 
is  filed' when  the  interest  of  the  plaintiff  or  defendant 
smnjr  Qr  defending,  wholly  determines,  and  the  same 
property  becomes  vested  in  another  person  not  claim- 
ing under  liim.  (w)  • 

A  bill  to  suspend  or  put  a  period  to  th^  operation  of 
decrees,  or  to  put  a  period  to  a  temporary  decree.  Thia 
bill  is  filed  where  a  decree  is  to  foreclose.  The  court 
win,  in  cases  of  necessity,  enlarge  the  lime  for  perform- 
ance, by  payment  of  the  money,  though  the  decree  lie 
signed  and  enrolled,  (a-) 

A  bill  is  sometimes  filed  by  the  particular  direction 
of  the  court,  when  upon  hearing  a  cause  it  somethnea 
appears  that  Ihe  suit  already  instituted  is  insufficient 
to  bring  before  (he  court  all  things  necessary  to  enable 
it  fully  to  decide  upon  the  rights  of  all  the  parties,  (j/) 

A  bill  of  dower  or  partition  is  brought  in  chancery 
owing  to  the  difficulty  under  which  a  widow  labours  at 
law,  from  not  being  able  to  ascertain  the  lands  out  of 
which  she  is  dowable,  (z)  *     * 

CO  Hinde,  Cr.       fwj  Uem,  71.  f  «J  Har.  eh.  U%> 

(  uj  Idein»  68.  f  yj  Hinde  r«. 

r*  )  Idem,  69.  {kJ  I  Mtd.  W. 
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A  bill  to  marshal  securities,  is  filed  against  a  part^ 
who  has  two  funds  by  which  his  debt  is  secured  by  a 
J)erson  having  an  interest  in  one  fiyid  only,  (a) 

A  bill  to  marshal  assets,  is  filed  in  favor  of  simple 
contract  creditors,  and  of  legatees,  devisees,  and  heirs* 
but  not  in  favor  of  next  of  kin,  to  prevent  specially 
creditors  from  exhausting  the  personal  estate.  (A) 

A  bill  of  foieclosure  is  filed  by  a  mortgagee  against 
the  mortgagor,  for  the  purpose  of  having  the  estate 
sold,  and  thereby  obtain  the  suhi  mortgaged  on  the 
premises  with  interest  and  costs,  (c) 
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ITAe  Form  of  an  OHgituU  tiiUy  with  general  remarks  on 
Bills  generally^  in  the  due  order  of  succession  corres^ 
jpondent  with  their  contents. 

To  the  honorable  James  Kent,  Chancellor  of  the  iSTwfi'^ 
Hate  of  New  York, 

Humbly  complaining  shewethlunto  yourHonoryoiir  Or-  .  ^^ij**'^*'. 
ator,  A.  B.  son  of  C.  D.  of  the  city  and  county  of  New-  •enptum  »«d 

TT      1      r         •    r      A  \  »        '  *  #•  •         .      place  of  abode 

York,  (an  mfant,)  under  the  age  of  21  years  ;  to  wit,  thouw  be  Mt 

^  *u  r    •  .i  1        i       i       1  .         .  ,  ^       forth  In ihcbiU- 

01  the  age  of  six  years,  or  thereabouts,  by  his  said  Fa- 
ther and  next  friend,  and  E.  F.,  o^  the  city  and  county 
aforesaid.    That  G*  H.,  also  of  the  aforesaid  city  and  «.  Premiie..— 
county,  being  seised  and  possessed  of  a  very  consider-  Jwu^to' Pli- 
able real  and  personal  estate,  bn  or  about  the  Fi'L.  inuAZ 
dky  of               in  the  year                   did  duly  make  l^tiViS^'*''' 
an<i  publish  his  last  Will  arid  Testament  in  writing,  and 
thereby,  amongst  other  things,  devised  and  bequeathed 
as  follows,  [here  are  inserted  siich  parts  of  the  will  aa 
constituted  the  bequest,]  which  was  of  i 
current  money  of  the  state  aforesaid,  and  that  the  said  ' 
Testator  departed  ttis  life  on  or  about  the 
3ay  o^                             In  year                            aod 

rO  iden,  491. 
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Upon  or  soon  after  the  death  of  the  said  Testator,  to  wit, 
on  or  about  the  day  of  in  the  year 

the  said  I.  El.  and  L.  M.  (mentioned  in  the 
Will,)  duly  proved  the  said  Will  before 
the  Surrogate  of  the  City  and  County  of  New- 
Tork,  and  took  upon  themselves  the  burthien  and  exe-* 
cution  thereof ;  and  accordingly  possessed  themselves 
of  all  the  said  Testator's  real  and  personal  estate,  goods, 
chattels,  and  effects,  to  the  amount  of  and 

.  upwards.  And  your  Orator  further  sheweth  unto  your 
Honor,  that  he  has  by  his  Father  and  next  friend,  at  va«* 
rious  times,  since  his  said  legacy  of  became 

due  and  payable,  applied  to  the  said  I.  K.  and  L.  M.  re* 
questing  them  to  pay  the  same^  for  the  benefit  of  your 
Orator ;  and  your  Orator  well  hoped  that  they  would 
have  complied  with  such  request,  as  In  conscience  .and 
equity  they  ought  to  have  done. 
«l..The     *         But  now  so  it  is,  may  it  please  your  honor,  that 
fed^^  w  the  said  i.  K.  and  L.  M.,  combining  and  confederating 
Mrti^'llL^  together,  and  to  and  with  divers  persons  as  yet  un- 
tobenasfttorj.  jyjoWu  to  your  Otator,  (but  whose  names  when  discov- 
ered your  Orator  prays  may  be  inserted  lierein  as  de- 
fendants and  parties  to  this  your  Orator's  suit,  wifth 
proper  and  sufficient  words  to  charge  them  with  the 
premises,)  in  order  to  oppress  and  injure  your  Orator, 
do  absolutely  refuse  to  pay,  or  secure  for  yoiu:  Oralor*s 
benefit,  the  legacy  ofS  aforesaid,  or  any  part 

thereof;  for  reason  whereof  the  said  Confederates 
sometimes  allege  and  pretend,  that  the  Testator  made 
no  such  will;  nor  any  other  will  to  the  effect  aforesaid  ; 
and  at  other  iimes  they  admit  such  will  to  have  been 
made  by  the  said  Testator,  and  that  they  proved  the 
same,  and  possessed  themselves  of  his  real  and  person- 
al estate;  but  then  they  pretend,  that  the  saoie  was 
Tsiy  small  and  incoDsidtrabte,  and  by  no  mi^ans  siUfi* 
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cient  to  pay  and  satisfy  the  said  testator's  debts,  lega- 
cies, and  funeral  expenses;  and  that  they  have  applied 
and  disposed  of  the  same  towards  satisfaction  thereof; 
and  at  the  same  time  the  said  Confederates  refuse  to  dis- 
cover and  set  forth  what  such  real  and  personal  estate 
really  was,  or  the  particulars  whereof  the  same  con- 
sisted, or  the  value  thereof,  or  how  much  thereof  they 
have  so  applied,  and  to  whom,  and  for  what,  and  how 
the  same  has  been  disposed  of  particularly. 

Whereas  your  orator  chargeth  the  truth  to  be  that    «-  Chmrging 
the  said  testator  died  possessed  of  such  real  and  per-  uou  as  were 
sonal  estate,  to  the  full  value  aforesaid ;  and  that  the  puintlflr't  ^ 
same  was  much  niore  than  sufficient  to  pay  aill  the  just  a^'^l^^'et- 
debts,  legacies  and  funeral  expenses  of  the  said  Tes-  par^^r !Jl^ 
tator ;  and  that  the  said  confederates,  or  one  of  them,  U"mf"fhOTid 
had  possessed  and  converted  the  same  to  their  own  ^^  ^^il^ 
uses,  without  making  any  satisfaction  to  your  Orator  •^■'v?*'- 
for  his  said  legacy ;  All  which  actings,  pretences  and 
doings  of  the  said  Confederates  are  contrary  to  equity 
and  good  conscience,  and  tead  to  the  manifest  injury 
and  oppression  of  your  Oraton 

In  tender  consideration  whereof,  and  for  that «.  jariadiction 
your  Orator  is  remediless  in  the  premises  by  the  strict  piJTiT^JjJ. 
rules  of  Common  Law,  and  reKevable  only  in  a  Court  pS^p^°of*^t 
of  Equity,  where  matters  of  this  nature  are  properly  jSSdletL^'* 
cognizable. 

To  the  end  therefore,  that  the  said  Confederates  r.  jntemgato- 
may  respectively  full,  true,  direct  and  perfect  answers  5f  thT'^iMU 
make  iipon  their  respective  corporal  oaths,  according  SJJt**']fc'^*J|quHy 
to  the  best  of  their  respective  knowledge,  information,  f^  ^he^ 
and  belief,  to  all  aiid  singular  the  charges  and  matters  feJJj^*  ^^l 
aforesaid ;  as  fully,  in  every  respect,  as  if  the  same  to^'wr^'^S 
were  here  again  repeated,  and  they  thereunto  particu-  [J^  """wu  ^^ 
larly  interrogated :  and  more  especially,  that  they  res-  v^'^*  •  ^^ 
pectively  set  forth  and  discover,  according  to  the  best  of 
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•iSf^*  rti  ^h^i^J^i^owledge,  Tvhetberthe  said  testator  G,H.  duly 
theehargetaMi  made  and  executed  such  last  Will  and  Testament  in  wri- 

mfttten  there-  ^ 

in  eonteiiied.  ting  of  such  date,  and  of  such  purport  and  effect,  afore- 
8aid;.and  thereby  bequeathed  to  yourOratorsuchLegacy 
of  S  as  aforesaid,  or  any  other,  and  what  last  Will  and 
Testament,  of  any  other,  and  what  date,  and  to  any  other 
and  what  purport  and  effect  particularly :  and  that  they 
may  produce  the  same,  or  the  probate  thereof  to  this 
Honorable  Court,  as  often  as  there  shallbe  occasion ;  and 
whether  by  such  Will  or  any  other,  and  what  Will,  the 
said  Testator  appointed  any  and  what  other  Executors 
by  name  ;  and  when  the  said  Testator  died,  and  whe- 
ther he  revoked  or  altered  the  said  Will  before  his 
death,  and  when,  and  before  whom,  and  in  what  man- 
ner ;  and  whether  the  said  Confederates,  or  one,  and 
which  of  them,  proved  the  said  will,  and  when,  and  be- 
fore whom ;  and  that  they  may  respectively  set  forth, 
whether  your  Orator,  by  his  said  Father  and  next  friend 
hath  not  several  times,  since  his  said  legacy  became 
due  and  was  payable,  applied  to  them  to  have  the 
ilame  paid,  or  secured  for  his  benefit,  or  to  tfcat  pur- 
pose and  effect,  or  how  otherwise ;  and  whether  the 
said  Confederates,  or  one,  and  which  of  them,  refused 
and  neglected  to  comply  with  such  request,  and  for  what 
reasons  respectively,  and  whether  such  refusal  was 
grounded  upon  the  pretences  herein  before  charged,  or 
any,  and  which  of  them,  or  any  other,  and  what  pre- 
tences particularly.  And  that  the  said  Confederate* 
may  admit  assets  of  the  said  Testator  come  to  their 
hands  sufficient  to  satisfy  your  Orator^s  said  Legacy, 
and  subject  to  the  payment  thereof :  and  that,.  &c.  &c. 
requiring  a  full  statement  of  effects  to  ctme  to  their 
hands,  and  the  disposal  thereof,  &c.  &c.  that  the  plain- 
tiff may  be  enabled  to  show  he  has  a  right  to  the  pay- 
ment of  his  Legacy,  in  Case  it  should  be  conf  ro verted  f 
and  that  they  may  be  compelled  by  a  decree  of  (hi* 
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honorable  court  to  p?iy  your  Orator's  said  Legacy  of  ^J^fSL^ 
$  and  that  th«  same  may  be  placed  out  to  g^j^^^^'^jjlrf 

interest  for  your  Orator's  Ijenefit  until  your  Orator  at-  ?*^®'«J"^'JjJJJ 
tains  the  age  of  21  years,  and  that  the  said  8  to  be  *  umi*. 

may  then  be  paid  to  him>  and  that  in  the  mean  time  the  mav  at  the  bar 

>  pray  for  tuea 

interest  thereof  may  be  paid  to  your  Orator's  said  Father,  pmieiiiarro- 
towft^ds  the  maintainance  and  education  of  your  Orator,  bie  to'thf^M 
and  that  your  Orator  may  have  such  further  and  other  SIl*  ^  ^^^ 
relief  in  the  premises  as  the  nature  of  the  case  shall 
require,  and  as  to  your  Honor  shall  seem  meet    May  ^^oSH^^^^^ 
it  please  your  Honor  to  grant  unto  your  Orator  the 
most  gracious  writ  of  Subpoena  of  the  People  of  the 
State  of  New-York,   issuing  put  of  and  under  the 
Seal    of  this   Honorable  Court,   to  be  directed  to 
the  said  I.  K.  and  L*  M.  and  the  rest  of  the  Confed- 
erates when  discovered,  thereby  commanding  them  and 
every  of  them,  at  a  certain  day,  and  under  a  certain 
pain,  therein  to  be  specified,  personally  to  be,  and  ap- 
pear before  your  Honor,  in  this  Honorable  Court ;  and 
then  and  there  to  answer  all  and  singular  the  premises 
aforesaid,  and  to  stand  to  perform  and  abide  such  or- 
der, direction  and  decree  therein  as  to  your  Honor  shall 

peem  meet ;  and  your  Orator  shall  ever  pray,  &c.  &c. 

A  •  B.,  Solicitor  for  Complainant, 

C.  D.,  of  Counsel. 

A  Bill  (f  Interpleader.  1 0 

This  bill  is  preferred  in  cases  where  two  persons 
^claira  of  a  third  the  same  debt  or  the  same  duty,  as  if 
rent  be  demanded  of  a  tenant  by  two  several  persons, 
and  he  be  ignorant  to  which  it  is  actually  payable,  he  is 
(entitled  to  protect  himself  against  their  separate  claims 
by  exhibiting  against  them  a  bill  of  interpleader;  by 
which,  after  setting  forth  the  circumstances  of  the  case, 
he  prays  that  they  nqay  b«  compelled  to  state  their  re- 
ipective  rights  to  the  court  (a) 
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It  is  eseential  ia  a  bill  of  this  sort  that  the  (daintiif 
offer  to  bring  the  money  in  question  into  court  (b) 

Aud  in  like  manner  it  is  required  that  the  pJaintifT 
annex  to  his  biD  an  affidavit  that  there  is  no  collusion 
between  him  and  either  of  the  other  parties,  (c) 

If  the  parties  have  actually  commenced  an  action  at 
law  against  the  plaintiff,  he  may  previous  to  prayer  of 
Subpcena  proceed  to  ask  an  injunction  (d) 

This  bill  states  ^the  situation  of  the  plaintiff,  the  con- 

*    flicting  claims  upon  him,  and  prays  tliat  such  claimants 

may  interplead,  so  that  the  court  may  adjudge  to 

whom  the  debt  or  duty  belongs,  and  that  the  plaintiff 

may  thereby  be  indemnified,  (e) 

It  must  appear  by  the  bill  that  there  is  some  person 
capable  of  interpleading,  a,nd  that  he  must  be  such  a 
person  as  in  rerum  natura  can  interplead.  (/) 
f  ThQ  bill  must  also  show,  that  each  of  the  defendants 
.whom;  it  seeks  to  compel  to  interplead,  claims  a  right, 
otherwise  both  the  defendants  may  demur,  (g) 

If  an  inter{deading  bill  is  properly  instituted,  the 
. plaintiff  J9  entitled  to  his  costs  out  of  the  fund  in  court. 
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A  BUI  of  CerUoretri. 

In  the  classification  of  bills,  the  bill  of  certiorari  has 
been  introduced  here,  for  form's  ^s^e,  thef  e  being  no 
inferior  court  of  equity  in  this  state. 

A  BiU  t^  perpetuate  Testimony. 

This  bill  is  used  in  cases  where  there  is  reason  to 
fear  that  evidence  necessary  to  support  facts,  which  at 
a  future  period  wm  probably  become  the  subject  of 

(»)  Bart  4r.  Id  notii.  (/)  Idem,  145. 

(e)  Idem,  in  notii.  -  (f )  Idem,  M.  <  S. 

(d)  Idem,  4i.  in  nolii.  W  Men,  148. 
(#}  1  Mnd.  i4S,  S.  lUtf  edit]  liS  ,4»  9* 
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controversy,  may  be  lost  by  death  or  absence  from  the 

state. 

This  bill  sets  forth  the  general  cu^cumstances  of  the 
pi  antiiTs  case,  the  matters  respecting  which  he  is  desi- 
rous of  giving  evidence,  shows  an  interest  in  thd 
subject,  sufficient  to  entitle  him  to  the  aid  of  the 
court,  and  also  an  interest  in  the  defendant  to  contest 
the  title  of  the  plaintiff  in  the  subject  of  the  proposed 

testimonv.  (a) 
To  this  bill  it  seems  proper  to  annex  an  affidavit  of 

*  the  circumstances  by  which  the  evidence  intended  tol 

be  perpetuated  is  in  danger  of  being  lost,  as  being  a 

practice  adopted  in  other  cases  of  bills,  which  have  a 

tendency  to  change  the  jurisdiction  of  a  subject  from 

a  court  of  law  to  a  court  of  equity.  (A) 

A  witness  was  ordered  to  be  examined  de  bene  esse', 
where  the  thing  examined  into  lay  only  in  his  know- 
ledge, and  was  a  matter  of  great  importance,  though  he 
was  not  proved  to  be  either  old  or  infirm,  (c) 

A  bill  to  perpetuate  testimony  of  witnesses  will  lie 
before  action  brought,  (d) 

The  Lord  Keeper  Egerton  expressed  his  dislike  of 
these  bills ;  and  ix>rd  Chancellor  Parker  thought  such 
evidence  could  not  amount  to  perjury  at  law,  no  is- 
sue being  joined,  (e) 

This  bill  ought  to  state  that  the  facts  about  which 
the  witness  is  to  be  examined  cannot  immediately 
be  investigated  in  a  court  of  law,  or  that  before  an  ex- 
anynation  can  take  place,  the  evidence  of  a  material 
witness  is  likely  to  be  lost  by  his  death  or  departure 
from  the  state.  (/) 

CaJBtLSSpL  BMllwBt  Comp.  BrovD,  Chui.  B«y. 

f  6J  Id«m,  fa  notia.  469.  Trio.  Term,  1785. , 

fej  t Har,  ch.  Itt  C^J  1.  Mad.  15S. 

fdj  UciB,  113.  Moodalay  ▼•  Th«       ^J  Idem,  153. 
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IS  BiU  of  Discovery. 

A  bill  of  discovery  is  a  fifth  species  of  original  bill 
l^y  which  a  suit  may  be  commenced  in  a  court  of 
equity  y  every  bill,  except  certiorari^  may  in  truth  be 
considered  as  a  bill  ojf  discovery,  for  every  bill  seeks  a 
discovery  of  circumstances  relative  to  the  plaintiflTs 
case ;  but  that  usually  and  emphatically  distinguished 
by  this  appellation,  is  a  bill  for  the  discovery  of  facts. 
Testing  in  the  knowledge  of  the  defendant,  or  of  deeds, 
or  writings,  or  things  in  his  custody  or  power,  and 
seeking  no  relief  in  consequence  of  the  discovery. 
The  most  frequent  use  of  this  bill  b  to  assist  the  juris- 
diction of  the  courts  of  common  law,  which  have  no 
power  to  compel  the  production  of  deeds,  &c.  or  any 
discovery  from  the  defendant  himself,  (a) 

A  bill  of  this  nature  sets  forth  the  matter  concern^ 
ipg  which  a  discovery  is  sought,  the  interest  of  the  sev- 
eral parties  in  the  subject,  and  the  plaintiflTs  right  to 
|,he  discovery  wanted. 

If  a  bill  seeks  a  discovery  in  aid  of  the  jurisdiction  of 
a  court  of  law,  it  must  appear  that  such  aid  is  clearly 
necessary ;  and  the  discovery  natural  to  the  defence  ; 
for  >yhere  the  facts  depend  on  the  testimony  of  wit- 
nesses, and  the  court  of  law  can  compel  their  attendance, 
this  court  will  not  interfere.  (6) 

Whenever  a  bill  is  for  a  discovery  only,  and  the 
plaiptiflT  li^s  a  full  discovery  by  the  defendant's  an- 
swer, the  plaintitr  cannot  reply  or  proceed,  for  by  the 
discovery  the  plaintiflThas  obtained  the  end  of  his  bilR(c) 

An  affidavit  of  the  loss  of  a  deed  is  necessary  when 
the  bill  seeks  to  be  relieved  on  the  matter  of  that  deed, 
because  the  want  of  the  deed  is  the  only  foundation  the 
plaintiiF  has  to  draw  the  cause  from  law  to  equity ;  but 

raJBart.55,«.teel.Vet.«05.2d.iWd       fbj  Gelrtan  tnd  Schenck  v.  Hcyt. 
451.  Atiuna,  288.  i  Brown,  469.  '     1  John.  Chun.  Jlep.  543. 
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When  the  bill  seeks  no  decree,  but  a  discoTcry  merely, 
or  to  have  the  deed  produced  at  the  trial,  or  the  like, 
an  affidavit  is  not  necessary,  because  it  is  not  to  be  pre- 
sumed that  the  plaintiff  would  put  himself  to  the  ex- 
pense of  a  trial,  if  the  deed  was  in  his  own  hands,  (d) 

If  the  bill  exhibited  be  grounded  oh  the  loss  of  a 
bpnd,  as  it  is  the  loss  which  entitles  the  court  to  the  ju- 
risdiction of  the  cause,  affidavit  must  be  made  of  it.  (e) 

But  if  a  person  comes  in  only  for  a  discovery  of  a 
deed,  he  need  not  make  oath  of  the  loss  of  it,  as  he  must 
when  he  comes  in  for  relief;  for  he  cannot  translate  the 
jurisdiction  without  oath  made  of  the  loss  of  the 
deed.(/)  . 

If  a  bill  be  brought  for  relief,  as  well  as  discovery  of 
deeds,  an  affidavit  must  be  annexed  that  plaintiff  has 
not  the  deeds  in  his  custody,  or  defendant  may  de- 
raun  (js) 

Every  heir  at  law  has  a  right  to  a  discovery  by  what 
means  and  under  what  deed  he  is  disinherited.  (A) 

A  bill  of  discovery  of  a  note,  deed,  &c.  lies  after  six 
years  are  elapsed,  for  the  statute  of  limitations  is  no 
plea  to  it.  (i) 

A  bill  of  discovery  against  an  executor  or  adminis- 
trator, for  a  discovery  of  assets,  ought  to  charge  posi- 
tively that  the  assets  of  the  testator  or  intestate  came 
to  his  hands.  (J) 

Where  the  discovery  is  immaterial,  or  where  on 
the  face  of  the  bill,  it  appears  there  can  be  no  reme- 
dy, a  discovery  would  be  merely  impertinent,  and 

is  therefore,  not  inforced.  (k) 

A  bill  of  this  nature  lies,4t  seems,  against^  third  per- 

fdj  Hiode.  37.  Mcs.  19^.  1.  CbaiL  l.Atlc528. 

Cat.  U.  C*J  Hinde,  39.  eh.  Rep.  14.  Dean  of 

fej  Uinde«  37.  Chati.  Cai.  QU.  Wafltminster  t.  Cropa,  Bamb.  60. 

C/jHmAe^57.  l.Vcni.«47.  CJJ  "»nde,  39,40.  Chan.  Cas.  S8tU 

(jrj  Hiode,  38 .  Atk.  17.  Anon.  Davia  ▼.  Curtia. 

ChJ  Hinde,  88.  Harruoo.  ▼.  8o«tfieote.  fkj  1  Mad.  16^  3. 
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sons  for  the  discovery  of  moneys  paid  after  notice  of  a 
sequestration.  (/) 

So  it  lies  for  a  discovery  of  concealment  of  a^bank- 
rupt's  estate,  (m) 

So  a  defendant,  a  lessee,  has  been  compelled  to  dis- 
cover whether  his  lease  was  expired  or  not,  (n) 

So  it  lies  for  a  person  in  possession  as  tenant,  ot 
otherwise,  for  the  discovery  of  the  title  of  one  bringing 
an  ejectment  against  him.  (o) 

So  it  lies  for  goods  put  on  board  a  ship,  though  in- 
sured for  a  sum  certain,  interest  or  no  interest,  for  the 
value  of  the  goods  saved  ought  to  be  deducted  out  of 
the  sum  to  be  paid  for  insurance,  (p) 

So  it  lies  for  the  discovery  of  assets,  (jq) 

And  in  like  manner  for  wine  imported,  (r) 

A  bill  will  not  lie  to  compel  a  purchaser  for  a  valua- 
ble consideration,  without  notice  of  the  plaintiflfs  title, 
to  make  a  discovery.  (5) 

A  barrister,  or  a  counsellor,  or  an  attorney,  is  riot 
bound  to  discover  things  communicated  to  them  in 
the  line  of  their  profession.  (C) 

No  person  can  be  compelled  to  give  a  discovery  that 
may  subject  him  to  a  prosecution  for  felony,  or  to  an- 
swer what  ip  a  matter  of  scandal,  or  what  may  lead  to 
a  legal  accusation,  or  to  what  may  subject  him  to  a 
penalty,  and  not  merely  what  musty  or  to  any  thing  in 
the  nature  of  a  penalty  or  forfeiture,  (u) 

I^  A  Bill  Quia  timet 

A  bill  of  quia  timet  is  brought  when  a  person  being 
seised    of  lands  in  fee,  grants  a  rent-charge  issuing 


flj  1  Mud.  166. 

(g)  Idem.  170. 

C^J  Idem. 

(r)  Idem. 

fnj  Idem   166,7. 

(ff)  Idem.  171. 

foj  Idem.  170, 

(«)  Idem.  174, 

CpJ  Idem.  17a 

(«)  Idem,  179. 
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thereout,  and  afiberwardi  devhes  the  land  to  B.  for  life, 
the  remainder  to  C.  in  fee,  and  dies ;  C.  may  compel  B. 
to  pay  the  arrears,  for  fear  all  should  foil  on  C.  in  re- 
version, although  it  was  urged  that  this  waa  a  remote 
possibifity.  (a) 

So  if  A.  is  bound  for  B*  and  has  a  counter  bond  from  B. 
and  the  nH>ney  is  become  payable  on  the  original  bond, 
equity  will  compel  B.  to  pay  the  debt,  tfiough  A.  is  not 
sued,  for  it  is  unreasonable  that  a  man  should  liave  such 
a  cloud  hanging  over  Mm.  (b) 

A  byi  was  brought  to  deHver  up  aji  iippn&ntice'is 
band  and  indentures*  he  foeingout  of  his  mind,  audit  was 
ordered  that  the  master  do  eitfaqr  l»ing  his. action  with- 
in a  y^ir,  or  delirer  up  the  bond  and  indentures ;  for 
if  it  were  at  the  master's  choioe  to  stay  so  long  as  he 
pleased,  he  would,  perhaps,  stay  till  the.  apprentice's 
witnesses  were  dead.(c) 

So  where  the  defesidant's  testat<»r  gave  ih6  plaintiff 
1000/.  to  be  paid  at  the  age  of  21  years,  the  bill  suggest- 
ed, that  the  defendant  wluo  was  executor,  wasted  the 
estate,  and  therefore,  the  plaintiff  jnayed  that  he  might 
give  security  for  tUe  pa}nment  of  the  legacy  ai  such 
time  as  it  should  become  due^  which  the  master  oi  the 
rolls  decreed  accordingly,  (d) 

So  where  A.  had  the  use  of  goods  and  a  library  for 
life,  remainder  to  the  plaintiff's  wife,  who  was  dead, 
but  the  plaintiff,  as  her  administrator,  brought  his  bill 
to  have  the  goods  and  library  secured  to  him  after  the 
.death  of  A.  which  was  declared  accordingly,  (e) 

A  BiU  of  Peace.  17 

This  species  of  bUl  is  held  to  be  a  bill  proper  to  be 
exhibited  in  a  court  of  equity,  (a) 

raj  1  Har.Chan.  108.  Chan.  Cm  S33.        fdj  1  Har.Chan.  108.  Cban.Cai.  SI. 

rO  ^  "^-  ^^  CO  1  l^v-  (^B.  108.   1  ChaD.Rep. 

fcj  1  Bar.  Chan.  108.  1.  Chan.  Cat.    lia 
7a  CaJ  1  Har.  Chan.  104.  Vera.  S66. 
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» 

A  court  of  equity,  to  prevent  a  multiplicity  of  suitie^ 
will  direct  an  issue  to  determine  the  right  of  all,  says 
Chancellor  Hardwicke ;  for  there  would  be  no  end  of 
bringing  actions  of  trespass,  since  each  action  would 
determine  only  the  particular  right  in  question^  between 
the  plaintiff  and  the  defendant,  (b) 

A  bill  to  establish  a  custom  in  the  case  of  a  common 
person,  must  regularly  be  fotmded  on  a  trial  at  law ; 
for  when  the  right  is  settled  it  becomes  a  bill  of  peace.(c) 

Where  the  bill  is  founded  on  an  express  grant  of 
toll,  though  the  rise  of  the  toll  cannot  be  known,  yet 
the  suit  being  brought  on  the  ground  of  the  toll,  it  is  in 
the  nature  of  a  bill  of  peace,  (d) 

Plaintiff  brought  his  bill,  in  order  to  establish  a  right 
to  an  oyster  fishery,  and  be  quieted  in  the  possession  of 
it,  against  the  defendant,  who  claimed  the  pieces  of 
ground  where  the  fishery  was,  as  belonging  to  his  manor. 

The  defendant  demurred  to  the  bill,  as  it  was  a  mat- 
ter properly  triable  at  law. 

Lord  Hardwicke. — Undoubtedly  there  are  some  cases 
in  which  a  man  may,  by  a  bill  of  this  kind,  come  into 
this  court  first ;  and  there  are  others,  where  he  must 
establish  his  right  at  law. 

It  is  certain  where  a  man  sets  up  a  general  exclusive 
right,  and  where  the  persons  who  controvert  it  with 
him  are  very  numerous,  and  he  cannot  by  one  or  two 
actions  at  law  quiet  that  right,  he  may  come  into  this 
court  first  by^  a  bill  which  is  called  a  bill  of  peace,  and 
the  court  will  direct  an  issue  to  determine  the  right» 
as  disputes  between  lords  of  manors  and  their  ten-* 
ants,  and  between  tenants  of  one  manor  and  another  i 
there  would  be  no  end  of  bringing  actions  of  trespass, 
since  each  action  would  determine  only  the  particular 

ChJ  Bar.  58.  178.  PI.  5. 

fcj  1  iUr.   105.  8.  Eqm.  CtSi  Abr.       f dTJ  1  Har.  105. 
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right  in  question  between  ihe  plaintiff  and  defendant. 

As  to  the  case  of  the  corporation  of  York  and  Sir 
Lionel  Pilkington,  the  plaintiffs  there  were  in  posses- 
sion of  the  right  of  fishing  upon  the  river  Ouze  for  nine 
miles  together,  and  had  constantly  governed  that  right, 
and  as  this  large  jurisdiction  entangled  them  with  differ- 
ent lords  of  manors,  it  would  be  endles  for  the  corpo- 
ration to  have  brought  actions  at  law.     Vide  infra. 

But  when  a  question  about  a  right  of  fishing  is  only 
between  two  lords  of  manors,  neither  of  them  can  come 
into  this  court  till  the  right  is  first  tried  at  law.  (e) 

Therefore  the  demurrer  must  be  allowed. 

A  BiU  of  Information  hy  ihe  AUomey-General.  1 8 

This  bill  is  instituted  in  behalf  of  the  state,  or  of  those 
whose  rights  are  the  objects  of  its  protection  and  care ; 
it  is  commenced  by  information,  exhibited  in  the  name 
of  the  Attorney-General,  and  differs  from  other  bills  lit- 
tle more  than  in  name,  as  will  appear  by  the  introduc- 
tory part,  which  is  as  follows : 

To  the  Honourable^  SCc.  SCc. 

Informing  sheweth  unto  your  Honor  A.  B.  Esquire, 
the  Attorney-General  of  this  state,  at  and  by  the  rela- 
tion of  C.  D.  of  the  city  and  county  of  New- York  that 
&c.  &c.  And  the  said  Attornej'-General  by  relation 
aforesaid,  further  sheweth,  &c.  &c.  In  consideration 
whereof,  &c.  To  the  end  therefore,  &c.  precisely  as  in 
the  original  bill. 

If  the  suit  does  not  immediately  concern  the  rights 
of  the  state,  it  is  conducted  at  the  instance  and  under 
the  inmiediate  direction  of  some  person  whose  name  is 
inserted  in  the  information,  and  is  termed  the  relator ; 
and  the  officers  of  the  state  in  6Uj[;h,  or  the  like  cases, 

(#)  1.  Bar.  100.  S.  Atk.  488.  Lord  Tcpfcam.  ?.  Hubert. 
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are  do  further  concerned  than  as  they  are  instructed  and 
advised  by  them  whose  rights  the  state  is  called  upon 
to  protect  and  establish. 

But  if  the  suit  immediately  concerns  the  rights  of  the 
state^  the  Information  is  generally  exhibited  without  a 
relator.  In  England  a  relator  in  such  a  case  is  gene-^ 
rally  named  through  the  tenderness  of  ihe  officers  of 
the  crown  towards  the  defendant;  that  the  court  might 
award  costs  against  the  relator,  if  the  suit  should  appear 
to  be  improperly  instituted,  or  in  any  stage  of  it  impro- 
perly conducted,  (a) 

Information  against  a  defendant  a  justice  of  the  peace 
at  the  relation  of  the  church-wardens  of  the  parish  of 
St.  James,  Westminster,  for  an  account  of  several  sums 
of  money,  which  he  had  recievedin  has  capacity  of  niagis- 
trate,  being  money  received  under  several  penal  statutes 
from  persons  who  had  been  brought  before  him  as  having 
incurred  divers  penalties ;  a  proportion  of  which,  so  re- 
ceived by  the  defendant,  the  relators  claimed  in  l>ehalf 
of  the  poor  of  the  said  parish,  who  were  entitled  there- 
to by  virtue  of  the  several  statutes  creating  the  pen- 
alties. The  defendant  demured,  upon  the  ground  that 
this  court  was  not  the  proper  jurisdiction  for  this  in- 
formation, but  the  Lord  Chancellor  was  clearly  of  a 
different  opinion,  and  the  demurrer  was  overuled,  (6) 
Har.  153.  Attorney  General  vs.  Keid,  before  Lord 
Thurlow,  1787. 

Supplemental  BilL 

A  Supplemental  bill  is  used  for  the  purpose  of  sup- 
plying some  irregularity  discovered  in  the  formation 
of  Ihe  original  bill,  or  some  of  the  proceedings  there- 
upon ;  or  some  defect  in  the  suit,  arising  from  events 
happening  sinoe  the  points  in  the  original  were  at  issue, 

a  1  H«r.  159.  (*)  »Hw-  "^ 
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and  which  gives  an  interest  to  persons  not  parties  to 
the  suit,  (a)  this  bill  recites  the  original  bill  and  the 
proceedings  ivhich  have  been  had  upon  it,  the  circtfm- 
stances  which  render  the  supplemental  matter  necessary^ 
and  the  respect  in  which  the  state  of  the  cause  and  of 
the  parties  is  varied  by  sUch  circumstances.  When  a 
supplemental  bill  is  brought  after  publication,  the  court 
never  gives  the  party  leave  to  examine  any  thing  that 
was  in  issue  in  the  former  cause,  by  reason  of  the  mani^ 
fest  danger  of  subornation  of  perjury ;  and  it  is  ir- 
regular to  examine  witnesses  to  a  matter  that  was  in 
issue,  and  not  proved  in  the  original  cause,  and  such 
proof  is  not  to  be  read,  (h) 

So  if  there  be  no  proof  of  the  new  matter  in  the 
sruppleinental  bill,  it  must  be  dismissed  unless  such 
matter  is  fully  admitted  in  the  defendant's  answer,  (c) 

But  for  matters  of  account,  there  may  be  a  supple-^ 
mental  bill  after  publication,  because  matters  of  account 
are  examinable  before  the  master  after  publication^ 
and  this  is  from  the  necessity  of  the  thing,  because  the 
charge  or  discharge  must  be  |nade  up  privately  before 
^he  master ;  and  so  likewise,  a  supplemental  bill  may  he 
for  any  fact  discovered  after  publication  passed  that 
was  not  in  issue  in  the  same  cause,  and  where  such  fact 
varies  the  decree ;  but  after  the  decree  is  pronounced 
and  enrolled,  it  must  be  by  a  bill  of  review,  (d) 

C^J  ^^^*  t58-3.  in  00^  C^J  '  ^*''  >d0>n* 
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^®  BiUs  of  Revivor. 

A  bill  of  reyivor  is  brought  to  rerive  suits^  and  all 
proceedings  thereon  abated,  (a) 

If  the  event  occasioning  the  abatement,  does  not 
afiect  the  interest  transmitted,  in  such  a  manner  as  to 
make  it  subject  to  litigation  in  a  court  of  equity,  the 
Buit  may  be  continued  by  a  bill  of  revivor  merely ; 
after  shortly  setting  forth  the  original  bill  and  pro- 
ceedings, the  abalement  and  title  to  revive,  the  prayer 
of  this  bill  is  as  follows  :  (b) 

To  the  end  therefore,  that  the  said  bill,  answer^ 
and  other  proceedings  thereupon  had,  may  stand  re- 
vived against  the  said  defendants,  and  be  in  the  same 
plight,  state  and  condition,  as  the  same  were  in  at  the 
time  of  the  abatement  thereof, 

May  it  please  your  Honor  to  grant  unto  your  Ora- 
or,  the  most  gracious  writ  of  Subpoena  of  the  state  of 
New  York  ad'Revivendum,  to  be  directed  to  the  said, 
&c.  commanding  them  respectively  at  a  certain  day,  un- 
der a  certain  pain  therein  to  be  limited,  personally  to  be 
and  appear  before  your  Honor,  in  this  honorable  court^ 
<ben  atid  there  to  shew  cause,  if  cause  there  be,  why 
such  a  suit,  and  proceedings  so  abated,  as  aforesaid, 
should  not  be  revived,  and  in  the  same  plight,  state  and 
condition,  as  the  same  were  at  the  time  of  the  Abate- 
ment thereof,  and  that  your  Orator  may  be  further  re- 
lieved in  all  and  singular  the  premises,  as  to  your 
Honor  may  seem  meet  and  his  case  may  require :  and 
your  Orator  shall  ever  pray,  &c.  &c.  (c) 

The  subpoena  to  revive,  is  obtainable  only  by  the 
heir,  executor,  or  administrator,  who  come  in  the  pri- 

faj  1  H«r.  1^6.  StO.  Com.  Rep.  590. 3  P.  Wms.  3U 

fbj  Btrt  \i$,  io  fiotii.  tee  For.  Bom.     fej  Bai'.  15'9.  in  notii. 
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tity,  thai  is,  in  imaiediate  representation  to  the  party 
litigant  deceased ;  for  a  deyisee  or  assignee  of  any  plain* 
tiff  cannot  have  a  subpoena  to  revive  after  the  decree 
of  such  plaintiff,  (d) 

With  respect  to  the  abatement  by  the  death  of  par- 
ties it  must  be  by  the  de^th  of  such  as  were  so  rttefte- 
rially  concerned  in  interest,  as  to  make  it  necessary  to 
have  their  representatives  before  the  coUrt,  before  the 
cause  can  be  finedly  detemlined.  (e) 

If  the  plaintiff  dies  pending  a  suit,  it  is  ab^d,  and 
bis  executor  ot  administrator  must  revive  the  cause 
before  the  same  can  be  further  proceeded  upon ;  md 
all  the  orders  for  the  revival  of  the  proceedings,  must 
be  served  on  the  advert  party,  to  the  end  that  he  may 
take  notice  that  the  suit  is  revived.  (/) 

So  if  a  defendant  dies,  the  suit  is  abated ;  and  if  it  is 
a  personal  demand  against  him,  the  bill  must  be  to  re-^ 
yive  and  ansWei' against  ihe  representative  of  such  de-- 
fendant.  (g) 

If  two  joint  ienants  exhibit  their  bill  arid  one  releases, 
this  will  not  abate  the  other.  2  Freeman,  6th.  seems  of 
tenants  in  common,  for  a  right  descends  to  their  re- 
presentatives. (A) 

Where  a  suit  abates,  it  is  said  that  the  plaintiff  may 
bring  an  original  bill,  or  a  bill  ot  revivor,  at  his  elec- 
tion, (i) 

On  a  plea  of  abatement  for  want  of  proper  parties^ 
it  is  discretionary  in  the  court  either  to  dismiss  the  bill 
without  prejudice,  or  to  give  leave  to  amend  upon  the 
payment  of  costs  of  the  day*  (j) 


fdj  I  Har.  138. 
fej  1  Bar.  126. 
'  fJJ  1  Hur.  IdnuL 
fj^J  idem. 
(A)  Idem.  is/.'. 


O)  I  Bar.  IS^.  1  Vern.  590. 

(j)  1  H«r.  isr.  1  Will.  Hep.  421.  aed 
vSde  eootn  Anon.  8  Atk.  18^  Giteo  tnd 
PMIe,  4  Bro.  Part.  C«i.  tSS. 
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Wliere  a  testator  had  pleaded  to  a  bill,  and  died 
'  before  the  plea  waid  argued,  the  executor  must  plead 
it  novo ;  for  the  first  cannq^  be  argued  now.  (k) 

21  Bill  of  Revivor  and  Suppkmmt. 

Bill  of  revivor  and  supplement  is  usually  filed, 
where  the  event  which  occasions  the  abatement  is  ac- 
companied with  other  circumstances  necessary  to  be 
stated  to  the  court.  In  order  to  obtain  a  complete  de- 
cree, such  circumstances  must  be  stated  to  the  court  by 
way  of  supplemental  bill  added  to  ^e  bill  of  revi- 
vor, (a) 


2Z 


Cross  Bill. 

Is  in  the  nature  of  a  defence,  and  was  first  allowed, 
that  the  party  might  state  his  own  case  more  to  his  ad- 
vantage than  he  could  by  his  ans>\  er.  (a) 

It  must  be  brought  before  publication  is  passed  on 
the  first  bill,  and  not  after,  except  the  plaintiff*  in  the 
cross  bill  go  to  the  hearing  on  the  depositions  already 
published ;  because  of  the  danger  of  perjury  and  sub- 
ornation, if  the  parties  should,  after'  publication  of 
the  former  depositions,  examine  witnesses  de  novo  to 
the  same  matter  before  examined  unto.  (6) 

Where  there  are  cross  bills,  the  defendant  in  the 
first  bill  must  generally  answer  before  the  defendant 
in  the  last  shall  be  compelled  to  put  in  his  answer,  (c) 

Lord  Hardwicke  desired  it  might  be  observed,  that 
in  all  cases  of  a  cross  bill,  after  the  original  cause  was 
proceeded  in,  motion  to  enlarge  publication  should  be 
special,  on  notice  to  the  other  party  that  the  court 
might  judge  of  the  propriety  of  granting  such  motion 

rJb)  t  Har.iar.  Mielilelliwake  ▼.  Cri«       fa  J  Hinde,  58. 
▼BilTftnd  B«ker.  CuMsin  EqaitjTem,         TO  ^  Uar.lSS.  MoMler>ttl- 
Tftlbot,  0.  fy)  1  Har.  135^  6.  Neli.  Cluiii.  105. 

fcj  1  Bar.  idem- 
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OB  circumstances  shewn  in  support  of  it ;  and  that 
such  motion  should  be  of  course,  as  it  is  in  cases  where 
the  original  is  not  proceeded  in,  for  otherwise  it  would 
be  easy  to  delay  hearing  by  that  means,  (d) 

BiU  of  Jimdew^  23 

No  decree  shall  be  reversed,  altered,  or  eicplained,  but 
upon  a  bill  of  review,    (a) 

No  bill  of  review  shall  be  admitted  except  it  contain 
either  error  in  law  appearing  on  the  body  of  the  de- 
cree, without  further  examination  of  matters  of  fact,  or 
some  new  matter  which  hath  arisen  in  time  after  the 
deeree,  and  not  any  new  proof  which  might  have  been 
used  when  the  decree  was  made.  (A)  * 

Nevertheless,  upon  the  mere  proof  that  is  come  to 
light,  after  the  decree  made,  and  which  could  not  possi- 
bly have  been  used  at  the  time  when  the  decree  passed,^. 
bill  of  review  may  be  grounded  by  the  special  license 
of  the  court,  and  not  otherwise,  (r) 

And  the  leave  of  the  court  is  never  obtained  in  the 
first  instance  but  upon  allegation  on  oath,  that  the  new 
matter  could  not  be  produced  or  used  by  the  party  pre-- 
ferringthisbUl  at  the  time  this  decree  was  prcmounced, 
and  the  court  upon  the  new  matter  being  discovered  will 
decree  upon  itsrelevancy  or  irrelevancy,  and  permission 
to  file  a  bill  of  review  will  accordingly  depend  on  such 
decision,  (d) 

When  a  bill  is  grounded  upon  discovery  of  new  mat- 
ter, an  aflSdavit  must  be  made  by  the  complainant, 
stating  that  such  new  matter  was  subsisting  at  the  time 
of  pronouncing  the  decree,  and  that  it  came  within  hlft 
knowledge  since  the  hearing,  and  of  which  he  or  his 

(d)  iaem*8  Vea.  36.  -  fej  Idem,  Lord  BaeoB»  Ord.  L 

(a)  Hinde,  56.  f  aj  ^  Uvt  197. 

CbJ  Idem. 
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agents  were  not  at  the  time  apprized,  and  which  tovia 
not  be  had  or  used  at  the  time,  (e) 

In  Jkigland  it  is  necessary  to  make  a  deposit  of.5Qf« 
with  the  register,  and  a  certificate  thereof  obti^ined,  (J) 
a,nd  on  application  by  motion  and  U{)on  having  the  affi- 
davit read,  and  producing  the  certificate,  the  court  will 
exercise  its  dkcretif  »n  whether  to  permit  such  bill  to  be 
filed  or  not :  so  in  like  manner  if  the  application  is  made 
by  petition,  the  affidavit  must  be  annexed  to  the  petition 
and  a  certificate  from  the  register  of  the  deposit  (jg) 

Obedience  should  be  paid  to  the  sentence  as  £ar  as  it 
can  be  paid  without  prejudice  to  the  right  of  the  party 
in  the  cause  so  to  be  reviewed^  (A) 

No  bill  of  review  shall  be  adnutted,  or  any  new  bill 
to  change  matter  decreed,  except  the  decree  be  first 
obeyed  and  performed :  as  if  it  be  for  land,  that  the 
possession  be  yielded ;  if  it  be  for  mone)^^  that  the  mo- 
ney be  paid ;  if  it  be  for  evidences,  that  the  evidences 
be  brought  in ;  and  so  in  other  cases  which  stand  upon 
the  strength  of  the  decree  alone,  (t) 

A  decree  can  never  be  impeached  by  an  original 
bill ;  it  can  only  be  questioned  by  a  bill  of  review.  (/) 

24  Bill  in  the  nature  of  a  BiU  of  Review. 

When  a  decree  is  neither  signed  nor  inrolled,  and 
$117  new  matter  has  been  discovered  since  the  decree, 
the  decree  may  be  examined  into  and  revised  upon  a 
qiecies  of  supplemental  bill  in  the  nature  of  a  bill  of  re- 
view, (a) 

No  supplemental,  or  new  bill  in  the  nature  of 
»  bill  of  review,  granted  upon  any  new  matter  dis- 
covwed,  or  pretended  to  be  discovered,  since  the  pro^ 

C^J  HindA,  S7.  CO  <^^^  ^M-  Lord  Baaoo^  Oid.  % 

CfJ  Uim.  57  fjj  John.  1Q5.  Geliton  t,  Codwiae. 

(gj  Hind*.  57,«.  f  aj  I  Ear.  144» 
ChJ  Ideia.  58, 
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nouncin^  the  decree  of  the  court,  m  ocder  to  the  rat 
versing  and  varying  c^  sudi  decree,  shall  be  exhibited 
mritbout  the  special  leave  of  the  court  first  obtained  for 
that  purpose ;  and  unless  the  party  exhibiting  the  same 
do  first  deposit  with  the  register  of  the  court,  so  much 
money  as,  together  vrith  the  deposit  by  the  rules  of 
court  to  be  made  on  obtaining  a  rehearing  of  the  cause 
wherein  such  decree  was  pronounced,  will  make  up  the . 
sum  of  50/.  as  a  pledge  to  answer  such  costs  and  dama- . 
ges  as  shall  be  answered  to  the  adverse  party  in  case 
the  court  shall  think  fit  to  award  any  at  the  bearing  of 
the  cause  on  such  supplemental  or  new  bill.  (6) 

This  bill  in  its  firame  nearly  resembles  a  bill  of  re- 
view ;  except  instead  of  praying  that  the  foraier  de- 
cree may  be  reviewed  and  reversed,  it  prays  that  the 
cause  may  be  heard  with  respect  to  the  new  matter 
maide  the  subject  of  the  supplemental  bill,  at  the  same 
time  that  it  is  reheard  upon  the  oiriginal  bUl ;  and  that 
the  plaintifi*  may  have  such  relief  as  the  nature  of  the 
case  made  by  the  supplemental  bill  requ]res.(c) 


hnppacking  the  Decrees  of  the  Court,  on  the  ^5 

ground  of  Fravd. 

A  bill  in  the  nature  of  an  original  bill  may  be  exhi-^ 
bited  in  ihh  court  for  the  purpose  of  impeaching  and 
setting  aside  a  decree  obtained  by  fraud ;  and  there 
are  several  instances  of  relief,  notwithstanding  a  de- 
cree signed  and  enrolled,  if  the  same  has  been  obtained 
by  fraud  and  imposition ;  fo]r  fraud  infects  judgment  at 
law  and  decrees  of  all  co\irts,  and  annuls  the  whole  pro- 
ceedings in  the  consideration  of  the  court  of  equity,  (a) 

It  has  been  held,  that  when  an  infant  conceives  him- 

rbj  Rales  and  Orders  in  Cbin.  lOT.  (fl)  1  H«r.  146.  S  P.  Wnu:  79.fi:  SPr 
St  Atk.  159.  S  Atk.  Slt.d  Vei.  S7t.  S9&  Wmik  111.  1  Brown  Pari  Gia.  %14.  « 
•  CO  *  ^•'*  ***•  Vcfc  12(K 
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self  aggpkved'by  a  decree,  iie  is  not  under  the  neces** 
tity  to  stay  till  he  comes  of  age  before  he  seeks  re- 
dress, but  may  apply  for  that  purpose  as  soon  as  be 
thinks  fit;  neither  is  he  bound  to  proceed  by  wayjof 
re-hearing  or  b31  of  reTiew,  but  may  impeach  a  former 
decree  by  original  bill,  in  which  it  will  be  enough  for 
him  to  say,  the  decree  was  obtained  by  fraud  and  col* 
fusion,  or  that  no  day  was  given  him  to  show  cause 
irgainst  it.  (i) 

There  are  many  eases,  though  not  of  direct  fraud, 
which  a  court  of  equity  would  construe  to  participate  so 
much  of  the  nature  of  fraud,  that  was  this  species  of  bill 
exhibked  fw  relief  in  such  ciises,  the  same  would  be 
deemed  a  proper  one ;  as  where  a  decree  has  been 
made  against  a  trustee,  iheeeHui  que  trust  not  being 
before  the  court,  and  the  trust  not  discoreted ;  or  a* 
gainst  a  peirson  who  has  made  some  conveyance  or  en- 
cumbrance not  discovered,  or  when  a  decree  has  been 
made  in  favor  of,  or  against  an  heir,  where  the  ancestor 
has  disposed  by  will  of  the  subject  matter  of  the  suit  (e) 

In  this  bill  the  former  proceedings  and  decree  must 
be  stated  with  the  circumstances  of  fraud  used  to  pro*- 
cure  the  decree,  and  the  prajer  will  necessarily  de- 
pend upon  the  nature^  quality  and  extent  of  the  fraud, 
and  must  be  adapted  according  to  the  circumstances  of 
the  case,  (d) 


m 


BiU  to  carry  Decrees  into  Execution. 

A  bill  in  the  nature  of  an  original  bill  may  bo 
brought  to  execute  or  confirm  a  decree,  or  to  carry  an 
act  of  the  legislature  into  execution,  or  to  revive  or 

rdj  1  Har.  146. 1  P.  Will  737.  Gtdly  on  Engliah  Vill  84  Tide  aboCli.  Cu.  151, 

TwBakM-,Ui. Temp.  Talbot»a01. Wort.  152.3 Ch.  Uep.  9S. 

\ej  V.  RuVhcad,  3  Atk.  8U.  C^J  1  Har.Chui.  147. 
'  CcJ  I  Har.lir.  Treatise  onpleadm|i 
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'toforce  the  perfonkiaitice  of  decrees,  and  a  decree  has 
been  explained  by  matters  suteequent»  but  may  not  be 
explained  on  a  matter  preeedeiit  to  it.  (a) 
.  So>  where  after  a  decree,  an  original  bill  is  become 
nece»ary^  or,  in  case  the  decree  be  of  twenty  or  thirty 
years'  standing,  or,  that  the  party  neglecting  to  procure 
a  stay  of  proceedings  at  law,  is  ousted  of  his  possession 
by  Ihe  judgment ;  there,  in  such  case,  the  former  de< 
cree  may  be  set  (ortb  as  evidence ;  but  the  coUrt  will 
not.  decree  the  saibe  thing  merely  upon  the  foot  of  that 
decree,  but  will  examine  the  grounds  of  the  former 
decree  before  they  make  a  new  one.  (b) 

An  original  bill  to  execute  a  decree  of  lands  against 
a  purchaser,  when  daiuied  by  parties  bound  by  that 
decree,  was  allowed  good  on  ^  demurrer  tbei^to  by 
;  the  Lord  Keepen  (c) 

If  a  bill  be  brought  to  have  tlie  benefit  of  a  former 
decree,  the  plaintiff  camiot  examine  witnesses,  much 
lefts  the  same  witnesses,  to  the  matters  in*  isssue  in  the 
former  cause :  on  such  a  hHl  the  court  may  exfimine 
the  justice  of  the  fontier  decree,  but  then  il  must  be  by 
proofs  taken  in  the  court  wherein  tbe^  decree  was 
made,  (d) 

A  Bill  in  the  nature  of  a  Bill  of  JRevivor.  27 

An  original  bill  in  the  nature  of  a  bill  of  revivor,  is 
filed,  and  has  so  far  the  effect  of  a  bill  of  revivor,  that 
if  the  title  of  the  representative  of  the  deceased  party 
hi  the  one  case,  or  of  the  assignee  in  the  other,  is  estab* 
lished,  the  same  benefit  may  be  had  of  the  proceedings 
upon  the  former  bill,  as  if  the  suit  had  been  continued 
by  a  bill  of  revivor,  (a) 

fa)  1  Bar.  IM.  Chan.  Cu.  45. 

fbj  1  Har.  US.S.Cli.  Rep.  f 98.  faj  1  Har.  Cti.  Ui   Trcatlie  vpoft 

CeJ  Ifinde,  6^  ft  Or^an  v.  GanH«  Pleadiogf  by  Eaglish  Bill.  «6,  67.  1  Yea. 

n^r.  1  Chan.  Gaa.9Sl.  487.  2  Vea.  448.  67S.   %  Browa'a  Fail. 

CUJ  Hifide,  69.  fi  Vera.  409.  9S6.  1  Ca»  529.  t  Equity  Cat,  abr.  89* 
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A  bill  for  this  purpose  must  jstote  the'ongtnallttU, 
the  proceedings  upon  it,  the  abatement,  and  the  man- 
ner in  which  the  interest  of  the  party  deceased  has  been 
transmitted ;  and  it  must  chai^  the  validity  of  the  trans^ 
mission^  and  state  the  rights  which  have  accrued  by 
it.  <6)    / 

28  A  JBiU  in  tht  nature  of  a  Supplemental  Bill. 

This  species  of  suit  becomes  necessary  When  a  suit 
cannot  be  continued  by  a  bill  of  revivor,  and  its  defects 
ai^e  not  remediable  by  a  supplemental  bill ;  and  this 
happens  when  tlie  interest  of  a  plaintiff  or  defendant 
deceased  in  a  suit,  then  pending,  becomes  wholly  ex- 
tinct, and  the  same  devolves  upon  and  vests  in  another, 
by  a  title  not  derivable  from  or  through  him ;  so  that 
no  privity  exists  between  the  person  last,  and  him  in 
the  present  possession  of  the  interest  in  quesUon.  (a) 

A  bill  for  this  purpose  must  state  the  original  bOI, 
the  proceedings  upon  it,  the  event  which  has  deter- 
mined the  interest  of  the  party,  by  or  against  whom  the 
former  bill  was  exhibited,  and  the  manner  in  which 
the  property  vested  in  the  person  who  became  entitled 
to  it.  It  must  then  show  the  ground,  upon  which,  the 
court  ought  to  grant  the  benefit  of  the  former  suit  to,  or 
against  the  person  who  sotbecame  entitled,  and  pray  the 
decree  of  the  court,  adapted  to  the  case  of  the  plaintiff 
in  the  new  bill,  (b) 

29  A  Bill  to  suspend  or  put  a  period  to  the  operation  of 

Decrees. 

•  ^ 

A  bill  lies  to  put  a  period  to  a  temporary  decrae ; 
as  where  a  feme  coven,    after  separation  from  her 

.C^J  1  HfR*.  149.  TroKtite  on  Plead-      C^}  t  Hiir.  ISl.  TKMbe  upon  PleMl- 
iagt  by  Engttih  Bill,  88,  \  ingt  bj  EoglUh  Bil1»  9a  Vide  id«>  Bkowb's 

(aj  1  Htf.  isa  Pari  Cm.  S.  S0< 
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bubs^ndf  had  &  decree  for  alimony,  which  decree  was 
confirmed  on  a  bill  of  review  ;  but  the  l^usband  being 
willing  to  be  reconciled  to  his  wife>  and  to  cohabit  with 
her,  exhibited  an  original  bill  to  set  aside  the  decree : 
and  it  was  held  by  Finch  Lord  Keeper,  assigned  by 
North  Chief  Justice,  to  be  a  proper  bill,  and  said  to 
.  liave  been  received,  that  where  a  decree  has  been  tern* 
porary,  or  for  special  ends,  an  original  bill  lies  to  show 
that  the  purposes  of  the  decree  are  satisfi^ed,  and  to  put 
a  period  to  it.  (a) 

So  where  a  decree  is  to  foreclose,  the  court  will  in 
caaes  of  necessity,  enlarge  Uie  time  for  performance  by 
paymeqt  of  the  money,  and  though  the  decree  be 
filed  and  inroUed.  (b) 

A  BiUJiled  by  the  particular  direction  of  tJie  Court.  30 

This  ^ecies  of  bill  is  merely  filed,  where  it  appears* 
that  the  suit  already  in^tuted  is  insufficient  (o  bring 
before  the  court  all  matters  necessary  to  enable  it  ful- 
ly to  decide  upon  the  rights  of  all  the  parties* 

This  frequently  happens  when  persons  in  opposite 
interests  are  co-defendants,  so  that  the  court  cannot  de- 
terniine  their  opposite  interests,  upon  the  bill  already 
Qled,  and  the  determination  of  tlieir  interests  is  yet 
necessary  to  a  complete  decree,  upon  the  subject  mat* 
ter  qf  the  suit.  In  such  a  case,  if  upon  hearing  the  cause 
the  difficulty  appears,  and  a  cross  bill  has  not  been  ex- 
hibited to  remove  the  difficulty,  the  court  will  direct  a 
bill  to  be  filed,  in  order  to  bring  all  the  rights  of  all  the 
>^  parties  fully  and  properly  for  its  diecision  ;  and  will  re- 
ceive the  direction's  or  declarations,  which  ft  may  b6 
necessary  to  give,  or  make,  touching  the  matters  more 

■ 

fa  J  1  Har.  Ch.  149.  t  Chan;  Cm^  %  SQ.    fbj  I  Hun  Ck.  M.  1  Ch.  dt^  f4»* 
9  Ofatf;  1^  $t 
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fully  in  litigation  by  the  former  bill,  until4h]S  new  b3l 
•be  brought  to  a  hearing,  (a) 

31  A  Bill  for  Dower y  or  ParHlion. 

Dower  is  a  mere  legal  demand,  and  it  is  the  diffi- 
culty under  which  the  widow  labors  at  law,  from  not 
being  able  to  ascertain  the  lands  but  of  which  she  •  is 
dowable,  (a)  or  the  persons  against  whom  to  bring  her 
writ,  and  from  the  embarrassments  occasioned  by  outw 
standing  terms,  that  entitles  her  to  equitable  relief.  (6) 

The  law  gives  her  dower  out  of  the  estates  of  her 
husband,  and  the  mesne  profits  from  his  death ;  and  if 
she  proceeds  at  law,  and  there  should  appear  to  be  any 
mortgage,  or  terms  of  years  in  her  way,  she  would  lose 
her  costs. 

The  heir  has  all  the  title  deeds  in  his  hands,  and 
knows  what  the  estates  are,  his  conscience  therefore  is 
affected,  and  hence  it  seems,  equity  interposes,  (e)  and 
so  usefully,  that  writs  of  dower  are  seldom  brought  (d) 

|n  equity,  as  at  law,  there  is-  no  limitation  to  a 
claim  of  the  arrears  of  dower,  (e)  and  though  at  law  by  ^ 
the  death  of  the  heir,  the  widow  loses  all  arrears  in« 
curred  in  his  life  time,.(/)  yet  in  equity,  if  she  has  filed 
her  bill  before  the  death  of  the  heir,  she  is  entitled  to 
Ihe  mesne  prpftts  ^)  fron?  the  time  her  title  accrued,  (k) 
provided  she  has  made  an  entry  ;  (t)  and  so  in  case  of 
her  de^th  are  her  representatives. 

Proceedings  to  obtain  a  partition  of  estates,  may  be 
referred  to  this  l)9ad,  dnce  9  court  of  equity  issues 

faj  HMe,  7%  «.  C^J  Mem,  9  Vei,  88? 

faj  tHad.  19r.  I>on»«r  T.  Port^Moe,  (J)  Idem ^MordAimt  ▼.  Tliorcrid,3 Liv. 

H  Atk.  140.  975. 

C^J  Idem.  MaMtim  ▼.  S^oire,  8  Pive-  (s)  Uem^  Cuitb  ▼.  Cnitit,  9  Brown 

«M»»«r  C.C.  9«>. 

r« J  Ideal.  See  on  tUt  raljeet,  Mtit-  (A)  Idein»  Dormer  ▼.  F^rtoMoe,  3  Aft. 

ford'«  Plendingi,  1 10,llt.  CoHit  r.  CarCit»  130. 

S  Bro.  C.  a  tSi,  Im.  (t)  Idem,  Tai j  y.  Bridgo,  SYem,  flf. 

'm.  121^ 
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co'mimseioii  of  jmrtitioD,  oii  acc<Hunt  of  the  eiti^cmm 
difficulj  attending  the  process  of  p^artition  at  ]fiw^  . 
where  the  plaintiff  must  prove  his  title  as  be  declares ; 
and  also  the  titles  of  the  defendantfi«  and  judgment  i£^ 
given  for  partition,  according  to  the  respective  titles 
so  proved;  that  is  attended  with  so  much  difficulty, 
that  by  analogy  in  the  jurisdiction  of  a  court  of  equity, 
in  the  case  of  dower  a  partition  may  be  obtained  by 
bill,  (J)  and  a  conunission  so  obt^ed  is  much  more  con-, 
venient  than  a  writ;  the  valuation  of  the  proportions  is. 
better  considered,  and  the  interests  of  all  parties  much 
better  attended  to.  (jk)  . 

It  has  been  said  that  a  decree  of  partition  is  a  matter 
of  right,  and  that  there  is  no  instance  of  not  succeeding^ 
in  it,  but  where  there  is  not  proof  of  title  in  the  plain- 
tiff, (I)  but  on  the  other  hand  it  has  been  observed,  that 
as  a  plaintiff  has  a  legal  title,  it  i$  conside3:ed  as  discre- 
tionary in  the  court,  whether  they  will  grant  a  parti- 
tion or  not;  and  where  there  are  suspicious  circum- 
stances in  the  plaintiff's  title,  the  court  will  leave  the 

party  to  law.  {m^ 

The  plaintiff,  it  appears,  must  state  upon  the  record 

his  own  title  to  a  moiety,  (n)  and  the  titles  of  the  de- 
fendant ;  and  with  a  view  to  enable  the  plaintiff  to  ob- 
tain a  judgment  for  partition,  the  court  will  direct  in- 
quiries to  be  made  to  ascertain  who  were  together  with 
him  entitled  to  the  whole  sabject  (o) 
On  a  partition,  every  part  of  the  estate  need  not  be 

(j)  1  Mad.  If9.  Agar  ▼.  FairTvc^ir  299,  and  BariiiS  ▼.  Karii,!  Tm*  «k4 
Vet.  Jon.  S5«.  Bea.  556, 7. 

(#)  laem,  C^mwAf  ▼.  Calmady,  S  Vea.  (n)  Idem,  Cartwrisfat  ▼.  Pvltene/,  d 
Jna.  570.  Mitford't  Pleadings  110.  Atk.  350: 

(OFtel^erT.  Gerard,  Ambl.«3«.  (o)  Mem,  Agar   t.  Fairftx,  17  V«k 

m  Idem,  CaitwriglitT.  Pulteney,  «  558:  Calmrfj  t.  Ctlttadr* «  V«*  Jan. 
^M^aiO:  wm  Seo^tv.  Fawaett,  IDiek,    570* 
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<!ividted.  If  there  be  three  houses,  it  would  not  be  right 
to  ffiyide  every  house,  for  that  trould  be  to  epoii  them^ 
bat  soiDe'  i^eeoAipe^se  i^  to  be  made  either  by  a  sum  of 
Aioney,  ^T  xent  for  the  moiety  of  partition  to  those 
that  bdve  the  hou^s  of  least  value,  (f  ) 

32  .  ^  pui  to  Marshal  Securities. 

This  bill  is  filled  wh^na»  party  has  two  funds  by  which 
hfi3  debt  is^  secured; a  person  having  an  interest  in 
one  fMidon!y»  has  a  right  in  equity  to  compel  the  for- 
iher  to  resort  to  the  other  fund,  if  that  is  necessary  for 
the  satisfaction  of  both.  If  therefore  A.  has  two  mort-* 
gages,  and  B.  has  one,  B.  has  a  right  to  throw  A«  upon 
the  security  which  B.  cannot  touch,  (a) 

But  though,  if  two  funds  of  a  debtor  aife  liable  to 
one  creditor,  and  only  one  fund  to  another,  the  i$3rme!r 
shall  be  thrown  upon  tliat  fund,  to  which  (be  other  can- 
not resort,  in  oider  that  he  may  avail  himself  of  his^. only 
security,  where  that  can  be  done  without  ityiis^e  to 
ihe  debtor  or  creditor ;  yet  that  principle  haa  never  been 
pressed  to  the  effect  of  injustice  to  the  commdn  ^Jebtor, 
much  less  have  persons  who  are  not  conunon  creditors 
of  the  same  debtor,  a  right  to  compel  the  creditors  of 
both  funds  to  resort  to  the  one,  in  order  id  leave  a  largisr 
dividend  for  those  who  can  claim  against  the  otli|$r«  (ft) 

»o  ^  Bill  for  MarshcSMftg  A96€ts. 

Marshalling  of  assets  takes,  place  in  favor  of  simple 
eonti^aet  creditors,  and  of  legatees,  devisees,  and  heirs; 
and  in  a  few  other  cases,  but  not  in  favor,  of  nextof  Jkin, 
and  the  rules  of  the  court  in  this  respect  have  been 

0^)  CltfeDdoii  ▼•  Hornby,  1  P.  Wilk     drioh  ▼.  Cooper  and  ot1ieri»  8  Yd.  318. 
448^  S95. 

(a)  iMad.  fi03.  LanojT.  tho  Dake  and       (b)     Idem,  Ex  parte  Kendidty  if 
Dytohen  of  Athol,  S  Atk.  446.  see  Al-    Yes.  52r. 
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considered  to  be  of  great  consequence  to  the  practice 
of  the  courts  and  as  useful  a  power  as  any  the  court  pos- 
sesses ;  for  Yvhen  there  are  creditors,  and  legacies  to  cbil- 
drea  for  their  portions,  if  the  law  was  to  have  its  full 
force,  though  the  reason  of  it  was  good  when  it  was 
originally  framed,  and  the  creditcffs  were  to  exbau^ 
the  personal  estate,  it  would  be  the  ruin  of  £Einulies.  (a) 

If  a  bill  be  filed  for  the  adniinistration  of  assets,  and 
the  court  see  at  any  period  of  the  9uit  that  the  credi- 
tors by  simple  contract  will  be  deprived  of  their  debtp 
by  specialty  creditors  going  against  their  fund,  the  court 
will  of  itself,  though  the  bill  is  not  framed  with  that 
view,  direct  the  assets  to  be  marshalled. 

If,  for  instance,  it  appears  for  the  first  tioie  by  th^ 
master's  report,  that  a  specialty  creditor  was  paid  out 
of  the  personal  estate,  it  is  not  necessary  to  file  another 
bill  for  the  purpose  of  marshalling  the  assets,  (ii) 

And'  first  with  respect  to  simple  contract  creditors. 

Where  debts  by  specialty,  which  are  a  lien  at  law  on 
the  real  estate,  are  discharged  out  of  the  personal  as- 
sets by  executors,  in  case  of  the  lands,  the  creditor^ 
by  simple  contract  are  entitled  to  stand  jpro  tantOy  in 
the  place  of  the  creditors  by  specialty,  and  have 
their  debis  satisfied  out  of  the  lands ;  and  the  court 
will  decree  them  to  be  sold  for  the  purpose,  (c)  > 

If  a  mortgagee  of  freehold  and  copyhold  estates^ 
who  is  also  a  specialty  creditor,  exhausts  the  personal 
assets,  the  simple  contract  creditors  are  entitled  to 
stand  in  his  place,  pro  tanto,  against  both  the  freehold 
and  cop}4iold  estates,  (d)  upon  the  same  principle,  the 
benefit  of  the  vendor's  lien  on  the  estate  for  the  pur- 
chase money,  has  been  marsfialled.  (c) 

faj  1  Bfftd.  408.  Aiak  138.  UanbjT  Aiidr«w8,2  Mod.  151.  I5S. 

Tt.  Rdberti.  C^J  Idem,  499.  Aldrieh  T.Cooperyf 

fkj  Idem,  Gibbt  ▼•  Oogier.  IS   Ves.  Vet.  888. 

41(L  ^«^  Idem,  499.   Trimmer  t.  Bejiie 

ft  J  1 3f  td.  498,  9.   See  CKarloa  ▼.  9  Yes.  fi09. 
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34  A  BUI  oj  Fbreehsure. 

The  object  of  a  bill  of  foi'eclosure  is  to  enable  the 
mortgagee  to  have  the  estate  sold  in  order  to  get  his 
mortgage  money,  interest,  and  expenses,  or  that  th6 
mortgagor  may  redeem  it  without  delay,  or  in  defauh 
thereof,  to  be  for  ever  foreclosed  from  redeeming  if, 
'ihat  is,  of  losing  his  equity  of  redemption. 

The  right  to  redeem  a  mortgage  is  carefuUy  pn)tect- 
ed  by  courts  of  equity,  and  they  will  not  suffer  any 
agreement  in  a  mortgage  deed  to  prevail,  that  an  e^ 
tate  should  become  an  absolute  purchase  in  the  mort- 
gagor upon  any  event  whatever ;  (a)  and  the  reason^s, 
because  it  puts  the  borrower  too  much  in  the  power  of 
the  lender,  who,  being  distressed  at  the  time,  is  too  in- 
clinable to  submit  to  any  tenns  on  the  part  of  the  lew- 
der, (ft)  The  rule  is,  once  a  mortgage  and  always  a 
mortgage,  (c) 

■'  No  agreement  of  the  parties  can  aflTect  the  doctrine 
as  fo  redemption  in  a  court  of  equity,  (d)  **  you  shall 
not,**  says  Lord  Eldon, "  by  special  forms  alter  what  this 
court  toys  are  the  special  forms  of  that  contract.  ^\e) 

With  respect  to  the  foreclosure  of  a  mortgage,  it  has 
been  determined  that  a  mortgagee  may  file  a  bill  of 
foreclosure  without  taking  posiession.  A  mortgagee 
cannot  be  compelled  to  take  possession;  for  by  so 
doing  he  would  subject  himself  to  an  account,  which 
the  court  will  not  force  him  to  do.  (/) 

After  the  death  of  the  mortgagor,  in  case  the  per- 
sonal estate  of  the  mortgagor  is  deficient,  a  mortgagee 
may  pray  a  sale  of  the  mortgaged  premises,  in  the  first 

faj  1  Mad.  415.  See  Howanl  y.  H»r-  fdj  1  MmI.  41 5.  See  Floyer  ▼.  LaTiog. 

rit,  1  Vern.  I90.  ton,  1  P.  Wills.  268. 

r^J  t  Mad.  414.  Toooia  t.   Cdua,  fej  1  Mad.  415.  Seatoft  t;  Slade,r 

d  Alk.  861.  Vet  273. 

fcj  1  Mad.  414.  Keveombe  ▼.  Bon*  ffj  1    Mad.  419.  Lord  Perhya  ▼. 

havfii  1  Vera.  8.  Howard  ▼.  Hafrii»  1  UttgUea,  5  Yea.  100. 
^ern.  dd.  James  ▼.  Oades,  S  Veni.  402. 


ii]8tance,i?here  ibe  telr  find  perBonal  reprOsentatke  tue 
the  same  person,  (g) 

If  afler  a  foreclosure  and  a  sale,  the  mortgagee 
brings  an  action  for  the  balance,  this  in  general  opens 
the  foredosure,  (A)  but  where  the  mortgagee  had  tateh 
possession  a  considerable  time«  and  the  balance  was  in- 
considerable,  a  perpetual  injunction  was  decreed,  (i) 
see.  Post,  mortgages,  and  an  order  for  the  safe  of 
niortgaged  premises. 

On  a  bill  for  a  foreclosure  and  sale,  it  is  not  a  matter 
of  course  to  order  th^  whole  of  the  premises  to  be 
sold,  (j) 

If  the  property  mortgaged  exceed  the  debt,^and  can 
he  separated,  no  more  ought  to  be  sold  than  is  suffi* 
<:ient  to  pay  the  principal,  interest,  and  costs,  (k) 

Where  money  is  loaned  on  mortgage,  by  the  loaa 
'^officers,  pursuant  to  the  act  of  the  Hth  of  March,  1  TOa, 
3ess.  15.  Cb«  25.  after  a  default  of  payment  of  interest 
by  the  mortgagee  fortwenty  two  days  after  the  same  is 
payable,  all  equity  of  redemption  is  for  erer  fore- 
closed, ipso  facto,  by  such  default ;  and  the  loan  officers 
become  vested  with  an  absolute  and  indefea3ible  estate 
in  the  land,  so  that  this  court  cannot  regard  any  estate 
as  existing  in  the  mi^rtgagor.  {I) 

Equity  cjf  Redemption. 

Injunction  granted  to  stay  proceedings  on  power  of 
sale  on  payment  of  costs  by  the  plaintifi^  and  his  paying 

(jr)  1  Mad.   410.   Dftoiel  ▼.  Shipwith,    M.  S. 
$  Uro.  a  a  15S.  (/)  DebiUcuT9  ▼.  Badi,  9  Jdins.  Bepi 

(A)   1  Mad.  431.  Daihirood  ▼.  Bljrth-    490. 
vay.  Eq.  Caa.  Abr.  Sir.  {k)  Ibid. 

(t)  1  Mad.:4Sl.  Perry  ▼.  Bavker.  S  Vet.    (/)  JaokM  t.  Yoorlus,  Q  Jokoi^  Bep. 

str,  s,  c,  IS  y^i.  in,  s.  a  tso. 
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into  court  the  amount  reported  to  be  due  by  the  ma^ 

ter.  (m) 
Possession  by  the  mortgagee,  for  a  period  short  of  . 

twenty  years,  will  not  bar  the  equity  of  redemption ; 

the  possession  must  be  actual,  quiet,  uninterrupted 

possession  for  twenty  years,  or  a  period  sufficient  to 

toll  the  right  of  enti7  at  law.  (n)     . 

Pio  length  of  time  is  a  bar  to  a  redemption  of  a 
mortgage,  where  there  is  fraud  in  the  transaction,  or 
wberQ  by  the  agreement  of  the  parties  at  the  time,  the 
lBortg2^g(se  is  to  enter  and  Jveep  pqssession  until  he  is 
paid  out  of  the  profits,  (o) 

Where  a  mortgage  is  given  to  secure  a  sum,  paya- 
ble in  instalments  with  interest,  and  in  default  of  pay- 
ment of  the  first  instalment,  a  bill  is  filed  by  the  mortr 
gagee,  the  defendant  will  not  be  allowed  to  stay  pro- 
ceedings, on  bringing  in^Q  court  the  principal  and  inr 
terest  due  with  the  costs  whiph  had  accrued,  unless  he 
also  put  in  9n  answer,  confessing  the  debt,  &c.  orcoor 
sent  to  a  decree  of  foreclosure,  to  remain  subject  to 
the  further  order  of  th^  court  upon  a  subsequent 
default,  (p) 

(m)  Bine  t.  Handj,  1  Jdhni.  C|u  f9j  Marki  and  oCfaen  ▼.  Pen,  1 
Bei».<t.  JTohni.  Ch.  Bep.  51^ 

(fli)  Moore  t.  .CaUcj  l  Johns.  Gh.  fPJ  l^toMng  ▼•  Cepron  and  olh«r% 
Be]^.  3S5.  1  JduM.  Ch.  Kep.  <U. 


^ 
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The  F^rm  oj  a  BUI  of  Fartehsure. 

To  tbe  honorable  James  Kent,  Chancellor  of  the 
State  of  New  York, 


Humbly  complaming,  she weth  unto  your  Honor  your 
Orator,  A.  B.  of  the  city  of  New- York.  That  on  or 
about  the  ninth  day  of  March,  in  the  year  of  oUr  Lord 
one  thousand  eight  hundred  and  fifteen,  C.  D.  ^  of  the 
said  city  of  New- York,  Baker,  was  seised  or  pretended 
to  be  seised  in  fee  of  the  one  equal  undivided  fourth 
part  of  all  tjie  certain  lots  of  land,  messuages,  and  pre- 
mises herein  after  mentioned :  And  your  Orator  fur- 
ther sheweth  unto  your  Honor,  that  on  the  said  ninth 
day  of  March,  one  thousand  eight  hundred  and  fifteen, 
the  said  C,  D.,  by  his  certain  bond  or  obligation  in  wri- 
ting, under  his  hand  and  seal  duly  made  and  elecuf  ed,' 
became  justly  indebted  unto  your  Orator  in  the  penal 
sum  of  two  thousand  dollars,  lawful  money  of  the  Uni- 
ted States  of  America,  with  a  condition  there  under 
Written,  to  pay  to  your  Oi-ator  the  sum  of  one  thou- 
sand dollars,  lawful  money  aforesaid,  on  the  ninth  day 
of  March,  in  the  year  of  our  Lord  one  thousand  eight 

'  •  ^ote.  It  it  a  feneral  nrte  UmiCaII  pcnons  irfaose  hitereitt  maj  be  aft^ted  hy  tlM 
Mi^mutbe  made  portie%  eomplaiDABto  or  defendaBts.  Tberefore  tabfequent 
put  ebatert  or  mortgagees  of  tbe  premiaet,  and  judgment  ereditori,  most  be  made 
partiet.  If  thej  are  made  defendant!,  ibey  may  eitber  disclaiita,  or  put  in  nO  ap« 
pearance,  and  toffer  tbe  bill  to  be  taken  fir^  con/eu^  Sbould  they  diselaim, 
whiob  tbef  may  do  with  lafety,  by  entering  an  appearanee  and  fifing  a  disclaimei', 
vhen  there  appears  no  protpeot  of  the  mortgaged  premises  producing  more  thaa 
ii  Buffieieot  to  satisfy  tbe  principal,  interest,  and  eosts  of  suit«  then  the  disclaim^ 
ing  partaea  are  entitled  to  their  costs  out  of  tbe  proeeds  of  the  mortgaged  premi« 
aes  ;  being  made  parties  to  the  suit  without  any  fault  on  their  part.  These  costs 
nay  be  very  considerable,  from  the  practice  of  judgment  incumbrancers,  {vrho 
ftra  usually  the  most  numerous  class  of  creditors,^  severing  in.  their  appearance; 
bj.  which  means  eadi  disclaimer  becomes^  entitled  to  his  several  costs,  which  may 
totally  exhaust  the  mortgaged  premises,  and  leaTC  nothing  remaining  to  satisfy 
Om  principal,  interest,  and  eosu  of  the  suit 
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hundred  and  sixteen,  \?iih  the  interest  thereon,  payable 
on^e  first  days  oi  May  and  Norember,  and  not  before, 
as  in  and  by  the  said  bond  or  obligation  now  in  the 
custody  of  your  Orator  and  ready  to  be  produced  as 
this  Honorable  court  shall  direct,  and  io  which,  when 
produced,  your  Orator  for  greater  certainty  prays 
leave  to  refer,  may  more  fully  and  at  large  appear. — 
Aad  your  Orator  fiurther  shews  unto  your  Honor  that 
the  said  G.  D«  and  £•  his  wife,  in  order  to  secure  the 
payment  of  the  said  principal  sum  of  money,  with  the 
lawful  interest  tliereof  in  manner  aforesaid,  in  and  by 
a  certain  Indenture  of  Mortgage,  bearing  date  the  same 
day  and  year  last  aforesaid,  and  also  in  consideration 
of  one  dollar,  to  them  in  hand  paid  by  your  Orator,  at 
and  before  the  ensealing  and  delivery  of  the  said  In- 
denture of  Mortgage,  did  grant,  bargain,  sell,  alien,  re- 
lease, enfeofi^  convey  and  confirm  unto  your  Orator, 
and  to  his  heirs  and  assigns  for  ever.  All  those  certain 
Lots,  (take  in  the  boundaries)  Together  with  all  and 
singular,  the  edifices,  buildings,  rights,  members,  privi- 
leges, hereditameBts  and  appurtenances  thereunto  be- 
longing, or  in  any  wise  appertaining.  And  also,  all 
the  estate,  right,  title,  interest,  dower,  'property,  pos- 
sessioB,  thisa  and  dema&d  in  law  and  equity  of  the  said 

In  order  then  to  preienre  the  proceeds  of  the  mortga{;ed  premises  from  the  coili 
of  foeh  iDGnmbrtneers,  it  is  important,  that  the  ooroplainant,  hefore  the  filing  of 
the  hiUy  do  tender  to  eaeh  of  the  inenmbraneers  a  release  of  his  claim  apon  the 
lAOKtg^ged  premJseib  ^^^  ^^^  equity  of  redemption,  for  the  purpose  of  having  It 
czeeuted  by  each  individaally,  which  being  done,  their  interest  will  he  at  an  end» 
and  there  is  no  necessity  of  making  them  parties  to  the  suit.  Bat  shoald  they  re- 
fate  to  eieeute  the  release,  still  the  tender  made  for  this  purpoacy  will  bar  them 
fiom  any  cotta  of  soU,  which  they  might  otherwise  be  entitled  to,  by  Urtat  of  their 
disclaimer. 

This'releaie  reeitea  the  execution  of  the  mortgage,  and  the  obtaining  the  snb- 

.■eqnent  judgments,  the  insufiiciency  of  the  premises  to  satisfy  the  sam  dneto  the 

Mortgagee  complainant  and  the  inenmbraneers  ;  and  concludes  with  releaaiog  to 

the  complainant  mortgagee,  the  inenmbnneer'i  claims  upon  the  premiscr-— ^dtet 

FosttForm  ofaBeleaae. 


C  D.  and  E.,  hk  wife,  of  in  and  to  the  jiame ;  and 
the  revefsi^n  and  reversions,  remainder  aod  remainr 
ders,  rents,  issues  and  profits  thereof.  To  have  and  to 
hold  the  said  above  described  premises,  i^Kith  aU  and 
singular,  the  rights,  members,  privileges,  her^ditameBtf 
and  appurtenanoes,  thereimto  belonging,  unto  youjc 
Orator,  his  heirs  and  assign^  to  the  only  proper  use^ 
benefit  and  behoof  of  your  Orator,  his  heirs  and  adsign^ 
for  ever.  Provided  always,  and  the  said  Indenture  of 
Mortgage,  and  the  estate  and  interest  thereby  granted^ 
were  upon  this  condition-^Nevertheless,  that  if  the 
said  C  Dm  and  B.,  hie  wtfe,  their  heirs,  executory  or  adr 
ministrators,  should  well  and  truly  pay,  or  cause  to  be 
paid  unto  your  Orator,  his  executors,  admimstrator^  or 
assigns,  the  said  sum  of  money,^  mentioned  in  the  con- 
dition of  the  aforesaid  bond  or  obligation,  at  the  time 
and  in  the  manner  mentioned  in  the  said  coiiditioQ,  ao 
cording  to  the  true  intent  and  m^aniiig  thereof,  that 
then  and  from  thenceforth,  the  said  Indenture  of  Mort- 
gage and  the  estate  thereby  granted,  aild  every  thing 
therein  contained,  should  cease,  determine^  and  be  ab- 
solutely void  to  all  intents  and  purpc^es*.  '  And  the 
said  C.  D.,  in  and  by  the  said  Indenture  of  Mortgage, 
did  for  himself,  his  heirs,  executors  and  administrators, 
covenant,  grant  and  agree  to  and  with  your  Orator, 
his  executors,  administrators  and  assigns,  ^  that  he  the 
said  C.  D.,  should,  and  would  well  and  truly  pay  to 
your  Orator,  his  executors,  administrators  or  assigns, 
the  said  sum  of  money  with  the  interest  thereon,  paya- 
ble on  the  first  days  of  May  and  November,  at  the 
time,  and  in  the  manner,  in  the  said  Indenture  of  Mort- 
gage before  mentioned,  according  to  the  condition  of 
the  said  bond  or  obligation.  And  it  was  by  the  said 
Indenture  of  Mortgage,  mutually   covenanted  and 
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agreed  by  and  between  the  said  C*  D.  and  E.;  bk  vife; 
and  your  Qrator,  that  if  default  sfaoold  be  made  in  tbe 
payment  of  the  said  sum  of  money,  mentioned  in  the 
condition  of  the  said  bond  or  obligation,  and  the  inr 
terest  which  should  accrue  thereon,  or  of  any  part 
thereof,  at  the  time  specified  for  the  payment  thereof, 
according  to  the  tenor  and  effect  of  the  condition  of 
the  said  bond  or  obligatien,  that  then  and  from  thence- 
forth, it  should  be  lawfiil  for  your  Orator,  his  heirs,  ex* 
ecutors,  administrators  and  assigns,  to  enter  into  and 
upon  all  and  singular,  the  premises,  by  the  said  Inden^ 
ture  of  Mortgage  granted,  or  intended  so  to  l^,  and  to 
grant,  bargain,  sell  and  dispose  of  the  same,  and  all 
benefit  and  equity  of  redemption  of  Uie  said  C.  D.  and 
£.,  his  wife,  their  heirs,  executors,  adtninistrators  or 
assigns  therein,  at  public  auction,  according  to  the  act 
of  the  legblatiire  in  such  cases  made  and  provided. 
And  as  the  attorney  of  the  said  C«  jy.  and  £.,  his  wife, 
for  that  purpose  by  the  Said  Indenture  of  Mortgage* 
duly  constituted, '  and  appoint  ed  to  make,  seal,  execute 
and  deliver  to  the  purchaser  or  purchasers  thereof,  a 
good  and  sufficient  deed  or  deeds  of  conveyance  in  the 
law  for  the  Mme,  in  fee  simple  and  out  of  the  money 
arising  from  such  sale,  to  retain  the  principal  and;,  ui- 
terest  which  should  then  be  due  on  the  said  bond  or 
obligatioh  according  to  the  condition  thereof,   Toge« 
ther  with  all  the  costs  and  charges  of  advertisement 
and  sale  of  iki%  same,  rendering  the  overplus  of  the 
purchase  money,  (if  any  there  should  be,)  unto  the  said 
C.  D.  his  heirs,  executors,  adminbtrators  or  assigns, 
which  sale  so  to  be  made,  should  be  a  perpetual  bar 
both  in  law  and  equity  against  the  said  C.  D.  and  E., 
his  wife,  their  heirs,  and  assigns^  and  all  other  persons 
claiming,  or  to  claim  the  premises  and  any  part  thereof* 
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by  from  or  Under  them  or  any  of  tbem.  As  in  and  by 
the  said  Indenture,  of  Mortgage,  duly  executed  by  the 
said  C.  D.  and  E.,  his  wife,  under  their  respective  hands 
and  seals,  and  now  in  the  possession  of  your  Orator, 
ready  to  bie  produced  and  proven,  as  this  honorable 
Court  shall  direct,  reference  being  thereunto  had,  will 
more  fully  and  at  large  appear.  And  your  Orator 
further  shews  unto  your  Honor,  that  on  the  eleventh 
day  of  March,  in  the  said  year  of  our  Lord,  one  thou- 
sand eight  hundred  and  fifteen,  the  execution  of  the 
said  Indenture  of  Mortgage  was  duly  acknowledged  in 
due  form  of  law,  before  P.  S.  then  one  of  the  masters  of 
this  Honourable  Court,  as  well  by  the  said  C.  D.  as  by 
the  said  E.  his  wife,  privately  and  apart  from  him,  as  in 
and  by  a  certificate  of  the  acknowledgement  thereof, 
endorsed  on  the  said  Indenture  of  Mortgage,  and  signed 
by  the  said  F.  S.  as  af<iresaid,  and  to  which  your 
Orator,  for  greater  certainty,  prays  leave  to  refer,  may 
more  fully  and  at  large  appear.  And  your  Orator 
further  sheweth  ttnto  your  Honor,  that  on  the  fifteenth 
day  of  March,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  fifLeen,  the  said  Indenture  of  Mort- 
gage was  in  due  form  of  law  registered  in  the  office 
of  register,  in  and  for  the  City  and  County  of  New- 
York,  in  Liber  No.  of  Register  of  Mortgage,  page 
by  Elbert  Herring,  Register  of  the  said  City  and 
County  of  New- York,  as  by  the  Registry  of  the  said 
Indenture  of  Mortgage  now  remaining  in  the  Office  of 
the  said  Register,  endorsed  on  the  said  Indenture  of 
Mortgage,  and  signed  by  the  said  Elbert  Hening,  Re- 
gister as  aforesaid,  sufficiently  appears,  and  to  which 
said  Registry  and  Minute  thereof,  so  as  aforesaid  en^ 
d<>rsed  on  the  said  Indenture  of  Mortgage,  your  Onl* 
tor  lor  '^ater  pertainty,  prays  leave  to  refer  lumself^ 
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if  if  be  oee^ss^ary  so  to  do.  And  your  Onior  further 
sheweth  unto  your  Honor  that  the  interest  on  the  said 
bond  or  obligation,  has  been  paid  up  to  the  first  day  of 
May»  in  the  year  of  our  Lord  one  thousand  eight  hua* 
dred  and  sixteen ;  and  that  all  the  principal  money 
Inentioned  in  the  said  bond  or  obligation,  aend  secured 
ijiereby,  and  by  the  said  Indentut^  of  Mortgage,  t^ 
gether  with  the  intetiest  thereof,  from  the  said  first  day 
of  May  tast  mentioned,  still  retaain  due  and  owfeg,  oa 
part  tiiereof  having  been  paid  or  satisfied  to  your  Ora- 
tor, so  that  your  Orator  is  greatly  delayed  and  disap- 
pointed in  die  receipt  of  the  said  Money ;  by  meailB 
of  which  said  several  premises,  the  said  Indenture  of 
Mortgage  and  the  estate  thereby  Mortgaged  to  yoilr 
Orator,  became  absolute  in  your  Orator,  fab  Executors 
and  Adminislarators ;  and  your  OtiVor  furUier  shewetb 
unto  your  Honor,  that  the  ss&d  C.  D.  has  'at  all  times 
possessed  and  ecgoyed,  and  that  he  does  still  possesB 
and  enjoy,  the  filiid  Mortg^ed  premises,  with  the  e^ 
purtenances,  and  that  he  has  always  received,  and  stitt 
does  receive,  the  rents,  issues,  and  profits  tliereoC 
And  your  Orator  furOier  ^hews  unto  your  Honor,  aa4 
expressly  charges,  that  ttie  said  Mortgaged  premises 
are  a  slender  and  scanty  security  for  the  p&>'ment  of  the 
principal  and  intercst  money  so  due  to  yoQt  Or^.tor  as 
aforesaid.  And  tbat  your  Orator;  or  some  other  person 
for  him,  hath  frequently  and  in  a  friendly  maimer  ap* 
plied  to  the  said  €•  D.  and  requested  him  to  pay  and 
discharge  the  said  ][mncipal  and  interest  moneys  so  due 
to  your  Orator  on  the  said  bond  or  obligation  and  In*- 
detfture  of  Mortgage  in  manner  i^oxesaid.  And  yolir 
Orator  weH  hoped  that  the  said€«  D.  wonM  have  odm^ 
plied  with  such  reasonable  request  of  your  Orator,  and 
would  ^aVe  paid  to  your  Orator  suidh  principal  udd  19- 
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i^st .  moneys  so  as  aforesaid  due  to  your  Orator  <>tl 
the  said  bond  or  obligation  and  Indenture  of  Mort« 
gage  in  manner  aforesaid,  as  in  equity  and  good  com 
science  he  ought  to  hare  done.    But  now  so  it  is,  may 
it  please  your  Honor,  that  the  said  C.  D.  combining  and 
confederating  to  and  with  divers  other  persons  at  pr^ 
sent  unknotrn  to  your  Orator,  hut  whose  nslmes  when 
discoTcred  your  Orator  prays  may  be  inserted  herein^ 
and  that  they  may  be  made  parties  hereto  with  proper 
and  apt  words  to  charge  them  how  to  injure  and  ag-  ^ 
griere  your  Orator  in  the  premises^  and  to  defraud  him 
of  the  said  interest  and  principal  moneys  so  as  afore^^ 
said  due  to  your  Orator,  on  the  said  bond  or  obligation 
and  Indenture  of  Moilgage^  herein  befoi^e  mentioned^ 
sometimes  give  out  and  pretend  that  although  youjr   . 
Orator's  Estate  in  the  premises  may  have  become  ab* 
solute  in  law,  yet  that  your  Qrator  cannot  dispose  of 
the  said  premises  to  any  purchaser  in  any  maiuier,  and 
that  the  same  will  be  subject  to  an  equity  of  redemp- 
tion ;  and'  ^i  other  times  the  said  C.  D.  gives  out 
and  pretends  that  the  said  principal  stim  of  money  so 
due  to  your  Orator  as  aforesaid^  and  all  the  interest 
thereof  have  been  paid  off  and  discharged,  and  thereby 
that  the  said  bond  or  obligation,  and  the  said  Indenture 
of  Mortgage,  have  become  void,  and  that  your  Orator's 
estate,  title,  and  interest  in  the  premises  have  become 
totally  extinguished.    All  which  actings  and  doings  of 
the  said  C.  D.  and  his  Confederates,  are  contrary  to 
equity  and  good  conscience,  and  tend  to  the  manifest 
wrong)  iiQury,  and  oppression  of  your  Orator.      In 
tender  consideration  whereof,  and  for  as  much  as  your 
Orator  has ^not  a  complete  and  safe  remedy  in  the  pre* 
raises  at  and  by  the  strict  rules  of  the  Common  Law^ 
nor  can  foreclose  the  equity  of  redemption  of  the  said 
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Mortgaged  preirtises,  or  safely  sell  the  same  for  tbtf 
payment  and  satisfaction  of  the  said  principal  and  =  iih- 
ierest  moneys  so  as  aforesaid  due  to  your  Orator  on  the 
Baid  bond  or  obligation,  .and  Indenture  of  Mortgage  in 
manner  oforesaid.    To  the  end  therefore,  that  the  said 
€•  D*  and  £.  bis  wife,  (and  their  confederates  when 
discorered,)  may  upon,  their  several  aad  respective 
corporal  oaths,  true^  full,  and  perfect  answers  make  to 
iill  and  singular  tbe  said  premises  as  fully  and  particur 
larly,  as  if  the  same  were  here  again  repeated,  a&d 
they  thereto  particularly  interrogated  according  to  the 
best  of  their  respective  knowledge,  information,  re* 
membranee,  or  belief;  and  that  the  said  C.  D.  may 
be  decreed  to  pay  to  your  Orator  the  said  principal 
-    Hum  of  one  thousand  dollars  herein  before  mentioned 
and  expressed,  and  so  due  on  tbe  said  bond  or  obliga- 
tion and  Indenture  of  Mortgage  herein  before  men^ 
tioned  and  set  forth  as  aforesaid.    And  all  the  inte- 
rest money  now  due,  and  to  grow  due  thereon,  together 
with  all  yoor  Orator's  costs  and  charges  in  this  behalf 
isustained,  by  a  short  day  to  be  appointed  by  this  Hono- 
rable Court;    and  in  default  thereof,  that  the  said 
O.  D.  and  £•  his  wife,  and  each  of  them,  and  all  per- 
'sons  claiming  or  to  claim  under  them,  or  either  of  them, 
may  be  foreclosed  of  and  from  all  equity  of  redemp- 
tion and  claim,  of,  in,  and  to  the  said  Mortgaged  pre- 
mises, and  every  part  and  parcel  thereof,  with  the  ap- 
purtenances, and  may  deliver  over  unto  your  Orator 
all  deeds,  demises,  and  writings  whatever,  relating  to 
or  concerning  the  same ;  and  that  all  and  singular  tbe 
said  Mortgaged  premises  wilh  the  appurtenances,  may 
by  the  order  and  decree  of  this  Honorable  Court,  be 
sold,  and  out  of  the  moneys  arising  from  the  sale  there- 
of, your  Oialor  may  be  paid  tlie  full  amount  of  the 
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principal  sum  of  one  thousand  dollars^  herein  before 
mentioned  and  expressed,  and  so  due  to  your  Orator 
as  aforesaid  on  the  said  bond  or  obligation  and  Inden- 
ture of  Mortgage  in  manner  aforesaid :  and  all  the 
interest  money  due*  and  to  grow  due  thereon,  together 
with  all  your  Orator's  costs  and  Charges  in  this  behalf 
sustained :  and  that  your  Orator  may  hare  such  other 
and  further  relief  in  the  premises  as  to  your  Honor  may 
seem  proper,  and  shall  be  agreeable  to  equity  and 
good  conscience*  May  it  please  your  Honor,  the  pre- 
mises considered,  to  grant  unto  your  Orator  the  most 
gracious  writ  of  Subpoena  of  the  people  of  the  state 
of  New* York,  issuing  ont  of  and  under  the  seal  of  this 
Honorable  Court,  to  be  directed  to  the  said  C.  D.  and 
£•  his  wife,  therein  and  thereby  commanding  them  and 
each  of  them  on  a  certain  day,  and  under  a  certain  pen- 
alty therein  to  be  inseprted,  personally  to  be  and  ap- 
pear before  your  Honor,  in  this  Honorable  Court, 
then  and  there  to  answer  all  and  singular  the  said  pre- 
mises, and  to  stand  to  and  abide  by  such  order  and 
deeree,  therein,  as  to  your  honor  shall  seem  meet 
^nd  shall  be  agreeable  to  equity  and  good  conscience. 
And  yoyr  Orator  will  ever  pray,  &c, 

F.  H.  Solicitar,far  CamplainanL 

X  K.  rf  Cauneel. 
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THE  WRIT  OF  SUBPOEI74* 

Special  contentt. 

\ 

!•  Patent,  4ic..  ynder  the  seiil  oC  the  c^urt, 

II    Number  of  names  in  each  eubpcm^* 

)II.  When  tested  and  returnable. 
IV.  The  time  of  serving  it. 

V.  The  manner  of  terving  it 

VI.  Service  by  copj. 

VU.  Attendance,  cures  irregularitiea. 

Vill.  When  the  service  to  be  made. 

!  IX.  Service  on  the  mother,  kc. 

X.  On  the  clerk. 

XI.  How  made,  if  defendant  be  in  prison. 

XII.  How  to  obtain  a  subpmna. 

XIII.  Praecipe. 
XIV.  Form  of  subpoena. 

Upon  filing  the  bill,  the  clerk  in  court   issues  the. 

subpoena,  the  forui  of  which  is  given  in  the  second  rule 

of  the  court,  (a) 
f  Fftttnt  he.     As  to  all  other  proces  of  the  court  it  is  patent,  and 
SftteioUrT*  issues  under  the  seal  of  the  court,  (ft) 
ft  Number  ef     Of  the  uaiTies  of  the  defendants  there  is  no  limited 

nainet  lo  each  ^  ^  ^  . , 

mbpmuu       number  to  be  inserted  m  each  subpoena  in  the  same 

cause. {c} 
$  whenteited  There  appearing  no  law  or  rule  of  court  prescribing 
^rnawS.*  '^that  there  shall  be  any  time  between  the  test  and  re- 
turn of  the  subpcena,  and  the  Offidna  Justicia  being 
always  open,  it  is  presumed  it  may  be  issued,  tested,  and 
made  returnable  at  any  time. 

If  the  subpoena  is  returnable  immediately,  the  de- 
fendant hath  four  days  exclusive  of  the  day  of  service 
to  appear,  (d) 

faj9d  Role,  poit  p .  TOi  fcj  7  8  Rale. 

CbJ  1 R.  L.  487.  fdj  4  Rale,  1  Har.  170.  in  aotii . 


The  return  day  is  commonly  called  tiiie  appear^ 
jMce  day.  4 

The  subpoena  must  be  served  on  or  before  the  ap-,jn^*JJ***^ 
pearance  day,  but  like  aU  other  civil  process,  it  cannot 
be  served  on  a  Sunday,  (e)  -        ^th  ^ 

The  service  may  be  either  by  the  delivery  of  the   Th«.«Muift«r 
subpoena  or  a  copy  thereof,  showing  the  original  at  the  ' 

time  of  such  delivery  to  the  defendant  or  his  wife,  or 
servant,  at  his  dwelling  house  or  usual  place  of  abode,  (f)  6 

If  the  service  of  the  subpoena  is  by  copy,  it  must    s«^««e  V 
be  inscribed, "  copy,"  and  subscribed  by  the  complain-      '         ' 
ant  or  his  solicitor  with  his  na  me. 

If  the  defendant  appears,  it  cures  all  Irregularities  in  7 

the  service  of  the  subpoena,  (g)  8 

The  service  at  any  period  of  the  return  day  of  the  .^^^/J' 
subpoena  before  12   o'clock  at  night  is  deemed  good 
<service.  (A)  9 

The  service  of  a  subpoena  upon  the  mother  or  father-  swn^  <m  jt 
in-law  of  an  infant,  has  on  a  motion  for  that  purpose  ^"^^"^ 
been  allowed,  as  where  the  mother  secreted  the  infants, 
parties  to  the  suit,  (i)  -^q 

Service  of  a  subpoena  upon  a  defendant's  clerk  in   Ontheeiwk. 
court  where  he  is  beyond  the  jurisdiction  tliereof,  is 
not  allowed  to  be  good  service,  (j)  1 1 

If  tlje  d^fendapt  be  a  close  prisoner,  service  of  the^Jli  v^i^^rfl 
body  of  the  writ  on  the  turnkey  seems  sufficient  (k)     ^^^^"^ 

Wherever  a  person  is  called  upon  to  answer  for  a 
contempt,  the  court  exercises  its  sound  discretion  on 
the  subject ;  and  considers  whether  the  parties  acted 
under  a  mistake  or  contumaciously  towards  the  comt(T) 

CO  *  K"*«-  sVepn-aet. 

W  ^iA^*^'  t  If-  J^"®^-  ^  A^;/«^-    „  r*J  Idem,  159,  Tufn.  ami  Ven.  Ph«. 
r»J   Idem,    158,   Tupo.     k,    Ven;     Bee.  403. 

m\4  ^*  Mapshjill,  S    6L 
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ttS^  ^tt^     '"  order  to  obtain  a  subpoena,  let  a  prsecipe  be  de- 
livered to  the  clerk  in  the  following:  form : 


In  Chancery, 


C   A.  B.  Plaintifi; 


Between  <  and 

(    C.  D.  Defendant, 

Subpoena  ad  respoTidendum,  returnable  3d  Monday 

in  SepL  next,  issued  the  day  of  1818. 

E,  T.  Solr, 

Form  •rdw  Form  of  the  Subpoena. 

The  People  of  the  State  of  New- York,  by  the 
Grace  of  God,  free  and  independent,  to 
Greeting, 

We  command  you  that  you  personally  appear  be* 

fore  our  Chancellor,  in  our  court  of  Chancery,  on 

day  of  wheresoever  the  court 

shall  then  be,  to  answer  to  a  bill  of  complaint  exhibited 

against  you,  in  our  said  court,  by  and  to 

do  further  and  receive  what  our  said  court  shall  have 

considered  in  that  behalf;  and  this  you  are  not  to 

omit,  under  the  penalty  of  two  hundred  and  fifty  dol« 

lars.     Witness,  James  Kent,  Esq.  Chancellor  of  our 

said  state,  at  the  of  in  the 

year  of  our  Independence. 
A.  B.  Soln  Elmendorf,  Clerk. 

fmj  %  Bate. 
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.      APPEARANCE. 

Special  contents* 

Title  and  division  thereof. 

i.    Where  the  service  of  the  subpoena  is  personal,  and  the  defendant 
appears. 

1.  How  the  appearance  is  entered. 
3.  Notice  thereof. 

3.  Time  allowed  for  entering  the  appearance* 

4.  Order  for  entering  the  appearance. 

5.  Form  of  the  notice  of  defendant's  appearance. 

IL  Where  the  service  of  the  subpoena  is  personal,  and  the  deftnd-    ' 
ant  neglects  to  appear  and  answer. 

]•  To  proceed  against  him  bjr  attachment,  or  take  the  bill  pro 
eonfeaso, 

2.  How  the  bill  may  be  taken  pro  confesto. 

3.  Affidavit  of  the  service  of  the  subpoena. 

4.  Order  Nisi  to  take  the  bill  pro  confe9$o» 

5.  Affidavit  of  receiving  no  notice. 

6.  Order  made  absolute  that  bill  be  taken  jpro  eonfts90. 

III.  Where  the  defendant  appears,  but  neglects  to  file  .his  answer. 
1.  Petition  to  the  Chancellor. 
3.  Certificate  of  the  Clerk,  or  affidavit. 

3.  Order  of  the  Chancellor. 

4.  Service  of  a  copy  of  the  order. 

6.  Copy  of  the  older. 

6.  Affidavit  of  service  thereof. 

7.  Order  to  take  the  bill  pro  confesso. 

Appearance. 

This  tiUe  is  divided  into  two  general  heads ;  the  first 
head  is  intended  to  point  out  the  mode  of  compelling 
the  defendant  to  appear  where  the  service  of  the  sub-  dhridon  there- 
poena  is  personal ;  and  the  second  head,  where  the  ser- 
vice is  otherwise.  Again,  the  ordinary  proceedings 
which  come  tinder  the  first  head,  are  of  a  threefold 
tiature. 

1:  Where  the  service  of  the  subpoena  is  personal,  and 
the  defendant  appears. 
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2.  Where  the  senice  is persorml^  and  the  deferdahi 
neglects  to  appear : 

3.  Where  the  service  is  personal,  and  the  defendant 
appears,  bi^t  neglects  to  answer ;  (a)  ivhich  divisions  the 

compiler  has  endeavoured  to  range  as  distinctly  as  pos- 
sible, each  in  the  due  order  of  succession,  commencing 
with  those  proceedings  which  accompany  the  appear- 
ance of  the  defendant  upon  the  personal  service  of  the 
]  s  ub  poena. 

^*'^  fhr     Where  the  service  of  the  subpoena  is  personal,  and 


of  the 

■■bpwMjijpw^  the  defendant  appears. — 

SS^Dt  ftp^     The  appearance  of  the  defendant  is  entered  by  his 


T^How  the  solicitor's  furnishing  the  clerk  in  court  with  a  note  con- 
S^^dS^Mt  ^ni^g  the  title  of  the  cause,  and  a  memorandum  that 
is  cntmd.      j^^  ijj^  solicitor  appears  for  the  defendant 

8.  NotiM  to     The  solicitor  for  the  defendant  is  then  to  give  the 
ioir.^"^'  '*  solicitor  for  the  complainant  notice  that  he  has  caused 
his  appeai^ance  to  be  entei*ed  for  the  defendant  with 
Edmund  Elmendorf,  clerk  in  court. 
Si  rime  «i-      The  defendant,  if  he  resides  in  New- York  or  Al- 
^Sut^r  ftp^  bany,  and  the  subpoena  is  served  four  days  before  the 
pearmoee.       appearance  day,  has  four  days  exclusive  of  the  day  of 
service  to  enter  his  appeapance,  but  }f  the  defendant 
does  not  reside  in  either  of  those  cities,  aiid  the  sub- 
poena is  served  fourteen  days  before  the  appearance 
day,  then  his  appearance  must  be  entered  within  four-^ 
teen  days  exclusive  of  the  day  of  service.  (6) 

Under  this  division  of  the  subject,,  the  practiced  pn^ 
ceedings  are  as  follow : 

Proceedings  on  appearance  where  the  service  of  the  ^ufr- 

pcma  has  been  personal. 

Let  an  order  be  given  to  the  clerk  in  court  to  enter 
the  Appearance  of  C.  D.  for  defendant — as  follows  : 

faj  Rale  90ih  ef  June,  181». 
ftj  Rate  4. 
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In  Chanceiy. 

r  A.  B.  Complaiuant, 
Between     <         and 

i  CD.  Defendant. 
Sir, 

Please  to  enter  my  appearance  for  the  defendant  in     ^  cw^  *• 

ji^        V.  enter    defend- 

tlle    above  cause.  '  unV%    appear- 

Yoin-s  respectfully,  *^*** 

E.  F.  Solr.  for  Dft. 
To  Edmund  Elftiendorf,  Esq. 
Clerk  of  the  court. 
After  ordering  the  clerk  to  enter  the  appearance 
of  the  solicitor  for  the  defendant,  let  the  following  no- 
tice be  given  to  the  adverse  solicitor  of  defendant's 
appearance: 
In  Chancei'V* 

A.  B.  Complainant, 
between    <  and 

Defendant* 


JA.  B. 
CD. 


Sir,    . 

My  appearance  in  the  above  cause  has  been  this    «.  NeUce, 
day  entered  with  Edmund  Elmendorf,  Esq.  the  cl^rk 
in  court,  Sept.  1818. 

To  G.  H.  Esq.  Yours,  &e. 

Solr.  for  Compt.  E.  F.  soln  for  Dft. 

2.  Where  the  service  of  the  subpoena  is  personal,  and  i.  To  pr^ 
the  defendant  neglects  to  appear  and  answer,  bill  to  S^ci^So^e" 
be  taken  pro  ccmfesso.  *»»«   w»  pr^ 

the  service  of  the  subpoena  was  personal  on  the  ^""^^ 
defendant,   the    complainant  may  proceed  by  attach- 
ment, or  have  the  bill  taken/wo  confmo. 

Under  the  division  of  the  title  of  appearance,  the    ^  How  the 

proceedinfffi  dre  ad  follow ;  ^"„  "JJJ  ^*^ 

When  the  defendant  ftfter  being  personally  served  ^tiC"' 

10 


I . 
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with  a  bubpoenp,  neglects  to  appear  and  answer^  let  an 
affidavit  be  filed  with  the  Register  of  the  personal  ser^ . 
vice  of  the  subpoena,  and  thereupon  the  Register  enters 
an  order  that  the  defendant  enter  his  appearance  and . 
•  file  his  apswer  in  six  weeks  thereafter,  or  that  the  bill  be 
taken  pro  confesso  against  him,  which  order  at  the  ex* 
|>iration  of  six  weeks  if  no  appearance  is  entered  and 
no  answer  filed,  may  be  made  absolute  by  entering  a 
rule  of  course  with  the  register  or  assistant  register  for 
that  purpose,  without  any  notice  to  the  opposite  party. 
Let  the  following  affidavit  of  the  pergonal  service  of 
the  subpoena  be  made  and  filed  with  the  register  or  as- 
sistant register  with  whom  the  other  proceedings  in  the 
cause  have  commenced  : 

In  Chancery, 

C  A.  B*  Complainant, 
Between   <  and 

i  C.  D.  Defendant. 

E.  F.  of  the  city  and 

or  the  8ei4e«  county  of  New-York,  makelh  o?jth,  that  he,  this  depo- 

fendant  C.  D.  with  a  subpoena  issuing;  put  of,  and  under 
the  seal  of  this  Honorable  ^oqrt,  by  delivering  the 
body  of  the  said  subpoena,  so  under  seal  as  aforesaid, 
unto  t)ie  saidC,  J).,  by  which  said  subpoena*  defendant 
was  commanded  to  appear  in  this  Honorable  Court  on 
the  day  of  at  the  suit  of  the  above  A.  B- 

Swom  to  this  day  * 

of  1818.  E.  P- 

before  J<  K.  Master  in  Chancery. 

Upon  filing  the  preceding  affidavit  of  the  service  of 
the  subpoena,  let  the  following  order  be  entered ;  that 
the  defendant  enter  his  appearance*  &c.  or  that  the  bill 
\tQ  t^k^npra  cwjesso. 
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In  Chafieery« 

c  A.  B.  Complainant 
Beiween    <  and 

t  C.  D.  Defendant, 

On  reading  the  affi-  ,J^Jl^ 
davit  of  E.  F.  which  is  filed  in  this  caQse>  proving  pr^ttn^km. 
the  service  of  a  subpcena*  issued  out  of  and  under  the 
seal  of  this  Honorable  Court  on  the  defendant  C.  O. 
personally^  and  on  motion  of  G«  H.  solicitor  for  the 
complainant,  it  is  ordered  tliatibe  .defendant  do  cause 
bis  appearance  to  be  entered  and  bis  answer  to  be  fil  d 
within  six  weeks  from  the  date  of  this  order  or  in  de- 
fault  thereof,  that  the  complainant's  bill  of  complaint 
be  taken jpro  confesso  against  him. 

On  entering  an  order  to  take  the  bill  pr0  confesso^ 
let  the  following  affidavit  be  made  by  the  complain- 
ant's solicitor : 

In  Chancery, 

r  A.  B.  Complainant, 
Between  <  and 

i  C.  D.  Defendant,  ^  ^^^^^ 

G.  H.  of  the  city  and  <tf  reeehrisg  M 

county  of  New-York,  solicitor  for  the  complainant, 
being  sworn,  maketh  oath,  that  he,  this  deponent,  hath 
received  no  notice  of  the  defendant's  appearance  being 
entered  in  the  above  cause.  G.  H» 

Sworn  to  this  day 

of  June,  1818. 

Before  me,  J,  K,  Master  in  Chancery. 

After  filing  the  affidavit  of  the  tomplainant^s  soli^ 
citor  of  his  receiving  no  notice  of  the  defendant's  ap« 
pearance,  let  the  following  order  be  entered  up : 


i 


t^ 
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In  Chancery. 

V  A.  B.  Complainant, 
Between  <        and 

\   C.  D.  Defendant. 

An  order  having 
make  the  de-  been  entered  in  this  cause,  on  the  day  of 

in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  eighteen,  requiring  the  above  named  defendant  to 
cause  his  appearance  to  be  entered  and  his  answer  to 
be  filed  within  sik  weeks  from  the  dale  of  the  same  or- 
der, or  in  default  thereof,  that  the  complainant's  bill 
be  taken /?ro  confesso  against  him ;  and  it  appearing  by 
the  affidavit  of  G.  H.  solicitor  for  the  complainant,  that 
the  appearance  of  C.  D.  has  not  been  entered ;  and  on 
motion  of  the  said  G.  H.  solicitor  for  the  complainanf 
as  aforesaid,  it  is  ordered,  that  the  complainaot's  bill 
of  complaint  be  and  the  same  is  hereby  taken  pro  eon- 
fesso  against  said  defendant ;  To  the  end  that  such  de- 
cree, may  be  made  thereupon  as  shall  be  just,  &c. 

3.  Where  the  defendant  appears,  but  neglects  to  file 

\m  answer,  let    the  following  petition  be  presented 

to  the  chancellor ! 

In  Chancer^'. 

c  A.  B.  Complainant, 
Between  <         and 

(CD.  Defendant. 

To  the  Honorable 
LPetitioBto  James  Kent,  Chancellor  of  the  state  of  New- York  : 

the  ehaiieellor. 

The  Petition  of  A.  B.  of  tlie  city  of  New- York, 
humbty   sheweth,  thai  the  bill  of  complaint  in  the 
above  cause,  was  filed  in  the  office  of  Edmund  Elmen- 
dorf.  Esquire,  one  of  the  clerks  of  the  court,  on 
the  day  of  last  past, 

and  a  writ  of  subpoena  thereon  duly  issued  and  served. 
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and  that  the  above  named  defendant  caused  bis  ap- 
pearance in  the  above  'cause  to  be  entared  in  the  said 
oflSce  on  the  day  of  last,  and  that 

fiaid  defendant  has  not  caused  any  answer  to  tijie  s^id 
bill  to  be  filed. 

Your  petitioner  therefore  prays  that  your  honor 

will  be  pleased  to  order  the  said  defendant  to  put  in 
an  answer  to  the  said  bill  within  such  time  as  your 
honor  shall  be  pleased  to  durect,  or  that  the  said  bill 
be  taken  pro  confesso. 

G.  H.  Solicitor  for  the  CotnplL 

L.  M.  of  Counsel. 

Let  the  following  certificate  of  the  clerk  accompany 

the  above  petition,  stating  when  the  bill  was  filed  and 

the  defendant's  appearance  i^  entered : 

In  Chanceiy. 

C  A.  B.  Complainant, 
Between    <         and 

(  CD.  Defendant. 

I  certify  that  the  b|ll  in  or  the  ewri^ 

this  cause  was  filed  on  the  day  of  and  the  %  JLfi. 

the  dcfendaQl's  appearance  was  entered  in  my  office  on  pemee  ^  ^ 
the  day  of  last,  and  that  no  answer  *"^»  •"S*"® 

•^  ^  ^  '      .        .  answer  filed. 

of  the  defendant  in  this  suit  hath  been  filed,  Sept. 
1818.  Elmendorf,  Clerk  in  Chancery* 

Afier  presenting  the  complainant's  petition  to  the 
chancellor,  accompanied  wKh  the  certificate  of  the 
cl^rk,  let  the  following  order  be  obtained,  or  such  an 
order  as  the  chancellor  may  deem  proper,  taking  into 
consideration  the  circumstances  of  the  case. 


7S  CttAlfCBnY  l^lUCtlC£. 

ft 

In  Chancery. 

r  A.  B.  Complainanf/ 
*  Between   7  and 

t  G.  D.  Defendant 

tiif^MSiorf  ^n  reading  and  filing  a  petifioii  of  the  complainant  in 
tliis  cause,  setting  forth  that  he  had  filed  his  bill  of  com^ 
plaint  in  this  cause  on  the  day  of 

last,  and  caused  a  writ  of  subpoeri^  to  be  issuied  atid" 
duly  served  on  the  defendant ;  (hat  the .  defendant 
caused  his  appearance  in  this  cause  to  be  entered  on 
the  day  of  last  past,  but  had^  not 

yet  answered  the  said  bill,  and  praying  that  he  might  be 
ordered  to  answer  in  such  time  as  the  chancellor  should 
direct,  or  that  the  bill  be  taken  pro  confesso,  against 
him;  and  on  reading  and  filing  a  certificate  of  Ed- 
mund Elmendorf,  Esquire,  one  of  the  clerks  of  the 
court,  whereby  it  appears  that  the  facts  stated  in  the 
said  petition  are  true ;  and  on  motion  of  L.  M.  of  coun- 
sel for  the  petitioner.  It  is  ordered,  that  the  defendant 
file  his  answer  to  the  said  bill  in  weeks  after  ser- 

vice of  a  copy  of  this  rule,  or  that  the  said  bill  be  takeo 
pro  €<n^esso  i^ainst  him* 

After  obtaining  the  chancellor's  order  for  the  defen- 
danf  to  answer,  let  the  following  notice,  with  a  copy  of 
the  said  order,  be  served  on  the  adverse  solicitor : 

In  Chancery. 

SA»  B.  Complainant, 
and 
C.  D.  Defendant. 

Please  to  take  notice 

4:  MTviM  of  that  an  order  has  been  granted  by  the  chancellor  re- 

\i^^  ihe  quiring  the  defendant  to  file  his  answer  in  tlie  above 

i^Tene  toBei.  ^^^^  withiu  the  time  limited  therein,  or  that  the  bill 

be  taken  jproron/e^50,  of  which  order  the  following  is  a 
copy : 
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In  Chancery. 

SA.  B.  Complainant^ 
and 
C.  D.    Defendant. 

On  reading  and  filsig    5  Copy  of 
the  petition  of  the  complainant,  in  this  cause,  setting    *      '' 
forth  that  he  had  filed  his  bill  of  complaint,  &c.  (vide 
Order  ante  page  78.) 

After  the  service  of  the  copy  of  the  chancellor's 
order  on  the  adverse  solicitor^  let  the  following  affida- 
vit be  made  and  filed  with  the  clerk : 
In  chancery. 

c  A.  B.  Complainant, 
Between  <  and 

(  C.  D.  Defendant. 

G.  H.  of  the  city  and    «Afldatitof 

the  serYifie  of 

county  of  Ne w--York,  maketh  oath  and  saith  that  he,  th*  order,  ti«. 

ibis  deponent,  did  on  the  day  of  last 

past  serve  the  defendant  in  the  above  cause  with  the 

copy  of  an  order,  by  delivering  the  same  to  him,  and 

by  shewing  him  at  the  said  time  the  original  order  of 

which  the  following  is  a  copy.    This  deponent  doth 

further  state,  that  he  hath  received  no  notice  of  \k}^ 

defendant's  answer  being  filed  in  the  above  cause,  nor 

does  he  believe  that  an  answer  has  been  filed. 

Sworn  this  day 

of  1818. 

I.  K.  Master  in  Chancery. 

Jn  Chancery. 

c  A.  B.  Complainant, 
Between  <  and 

(  C.  D.  Defendant 

On  reading;  and  filing    r  tM^  «• 

C5        .      ^  .«  Vail 

the  petition  of  the  complainant  in  this  cause,  setting  p^om^^^^ 
forth  that  he  had  filed  his  bill  of  complaint,  &o.    See 
the  order  ante  page  78.  and  set  it  forth  here. 
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After  filing  an  affidavit  of  G.  H.  solicitor  of  the  com-* 
plainaot,  in  the  above  cause,  that  a  copy  of  the  chan- 
cellor's order  was  duly  served  on  the  adverse  solicitor^ 
that  he  has  received  no  notice  of  an  answer  being  put 
in,  and  that  he  does  not  believe  that  any  answer  has 
been  put  in,  let  the  following  order  be  entered  to  take 
the  complainant's  bill  pro  confesso : 

In  Chancery. 

c  A.  B.  Complainant, 
Between  <  and 

(  C.  D.  Defendant* 

An  order  having, 
a  Ofder  to  been  entered  in  this  cause  on  the  day  of 

pilSiJrt?!  ^wu  in  the  year  of  our  Lord  one  thousand  eight  hundred 
Sfau^'^ot'm-  and  sixteen,  requiring  the  above  named  defendant  to 
tweponiy.     cause  his  answer  to  be  filed  within  weeks  from 

the  date  of  the  same  order,  or  in  default  thereof  that 
the  complainant's  bill  be  tdken pro  confesso  against  him. 
And  it  appearing  by  the  affidavit  of  G.  H.  solicitor  for 
the  complainant,  that  he  hath  served  the  opposite  soli- 
citor with  a  copy  of  the  said  order,  that  he  hath  receiv- 
ed no  notice  of  the  defendant's  answer  being  filed,  and 
that  he  does  not  believe  that  any  answer  has  been  filed. 
And  on  motion  of  G.  H.  solicitor  for  the  complainant, 
it  is  ordered  that  the  complainant's  bill  of  complaint, 
be  and  the  same  is  hereby  taken  pro  confesso  against  the 
said  defendent,  to  the  end,  that  such  decree  may  be  made 
thereupon,  as  may  be  just* 

•  The  proceedings  for  the  foreeloture  of  a  mortgage  are  the  lame  as  thoae  whith 
eome  under  the  9d  and  Sd  braoeh  of  thii  aubjeet  Vide  post— A  referenee  to  a 
maater  to  eompnte  tbe  amoont  due  on  a  mortgage. 
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N     ATTACHMKKT. 

Special  Contents. 

L  Hovr  to  proceed  agaibst  the  defendaiit  by  attacbmeitt 
where  the  service  of  the  subpoBDa  has  been  peitenal  oc 
otherwise. 

II.  How  an  attachment  is  obtained. 

ill.  The  intervening  time  between  the  test  and  return  of  ail 
attachment. 

IV.  Affidavit  of  the  service  of  a  copj  on  the  defendant's  wife 

.    or  servant. 

V.  Order  for  an  attachment. 

VI.  Form  of  an  Altachment. 

SECOND  GENERAL  HEAD, 

In  relation  to  the  appearance  of  the  defendant. 

^  In  tile  preceding  part  of  this  treatise,  under  the  title 
of  appearance,  having  endeavored  to  poitit  out  the 
mode  of  proceeding  against  a  defendant,  in  failure  of  his 
entering  his  appearance  where  the  service  of  the  sub- 
poena has  been  personal,  by  taking  the  hill  pro  corses* 

sOy  under  this  head  it  is  intended  to  point  out  the  mode 
of  proceeding  agamst  him  by  attachment,  where  th« 
service  of  the  subpoena  shall  have  been  personal  or 
otherwise. 

If  the  sei-vice  of  the  subpoena  is  not  on  th6  person  of  t.  wim  tu 
the  defendant,  but  on  his  wife  or  servant,  at  bis  dwell-  mbpceM    \um 
log  house  or  usual  place  of  abode,  as  it  may  be,  by  the  or  oci^iM. ' 
third  rule  of  court,  and  the  defendant  does  not  appear 
In  due  time,  an  attaclunent*  may  be  issued  against 

*  An  attaehment  diffen  from  a  capiat  at  eomroon  law,  in  thit^  that  upon  a  ctpi 
€mfu9t  returned  upon  a  capiiu^  the  therilT  ii  obliged  aetnallj  to  ptodnee  the  body 
of  the  defendant  in  court,  or  he  ia  liable  to  be  amereed  under  atat.  Weat  8.  e.  S9*  but 
in  an  attaehment,  it  is  raffioient  if  he  detain  the  defendant  in  eoitodj  till  eomplianee. 
The  words  of  the  attaehment  being  qvXj  **  qu9d  habeas  corpvs  ad  respsudendum^^ 
■nd  not  as  in  the  capias,  *'  quod  habeas  corpus  ejus  €STum  wbis  adrtspsndendt 
Barton.'* 
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fi.  Hov  Ml  him;  to  obtain  this  attachment  you  file  an  affidavit 
toiMue.  -with  the  register  of  the  service  of  the  subpoena,  and 
thereupon,  you  enter  with  the  register  a  rule  for  an 
attachment,  for  not  appearing.  This  ifi  a  common  or- 
der, and  you  are  entitled  to  it,  of  course ;  and  it  may  be 
entered  in  term  or  vacation — you  obtain  a  copy  of  the 
order  from  the  register,^nd  with  it  apply  to  the  clerk 
in  court,  who  thereupon  makes  out  the  attachment, 
which  must  have  at  least  fifteen  days  exclusive  between 

nmto  ^^15  *^^  *®**  ^"^  return,  unless  on  motion  or  petition  the 
days  between  court  should  Order  othcrwisc ;  it  may  be  returnable 

the    teit    and,  .  .  ,  '  ^ 

retiuiu         ID  vacatiou  or  m  term  tune,  {a) 

Proceedings  on  attachment. 
In  Chancery. 

(  A.  B.  Complainant, 

Between  \        and 

C.  D*  Defendant 

4.  Affidavit  E.  F.  of  th»  city  and  county  of  New- York, 

of  the  noSi^inaketh  oath,  that  this  deponent  did  on  the  day 

^  of  last  past  serve  the  wife  of  the  defendant 

with  a  subpoena,  issuing  out  of  and  under  the  seal  of 
this  honorable  court,  by  delivering  to  her  a  copy  there- 
of, and  at  the  same  time,  by  showing  her  the  original ; 
by  which  said  subpoena,  the  defendant  was  commanded 
to  appear  in  this  honorable  court,  on  the  day  of 
at  the  suit  of  the  above  named  A.  B. 

Sworn  this        day  of 

l8i8,    before  mCi 

L  K.  Master  in  Chancery. 

After  filing  an  affidavit  of  the  service  of  the  subpoe- 
na on  the  wife  of  the  above  named  defendant,  let  the 
followmg  rule  for  an  attachment  be  entered : 
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In  Chancery. 

SA.  B;  Complainant, 
and 
C.  D.  Defendant.  . 

On  reading  and  filing  the  affidavit  of  E.  F.  and  on  J;^,^^^ 
motion  of  G.  H.  solicitor  forthe  complainant,  ordered 
that  an  attachment  issue  in  the  above  cause. 

Form  of  an  AUaehment. 

The  People  of  the  state  oj  New-  York :  Free  and  Indf  ^^JSSJL 
pendant,  SCc.  To  the  Sheriff  of  the  City  and  County  of 
New-York,  Greeting:  We  command  you  to  attach 
C.  D.  80  as  to  have  him  before  us  in  our  Court  of  Chan- 
cery, on  the  day  of  next,  wheresoever  the  said 
court  shall  then  be ;  there  to  answer  unto  us,  as  well 
touching  the  contempt,  which  he,  as  is  alleged,  hath 
committed  against,  us,  as  also,  such  other  matters  as 
shall  be  then  and  there  laid  td  his  charge,  aftd  further 
to  perform  and  abide  such  order  as  our  said  court  shall 
make  in  this  behalf,  and  thereof  fail  not,  and  bring  this 

writ  with  you. 

[  Witness.^  James  KEmr,  Esq.  our  Chancellor  at  the 
city  of  New-York,  on  the  day  of  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  eighteen. 

Endorsement  by  the  court,  for  not  appearing  at  the 
suit  of  A.  B. 


W  CHAKCERY  PRACTICE, 

ATTACHMENT. 
*  Special  Contenti. 

J.  Defendant  returned,  taken  on  an  attachment. 
'11.  Body  of  defendant  to  be  produced  in  court. 
HI.  All  defendants  in  a  caus^  to  be  named  in   the  same  attach- 

ment. 
lY.  Defendant  reAning  to  cause  his  appearance  to  be  entered. 

y.  Habeas  Corpus  awarded  against  the  defendant. 

VL  How  an  habeas  Corpus  is  to  be  obtained. 

Vlf,  When  returnable. 

Vin.  Form  of  an  Habeas  Corpus. 

IX.  Form  of  the  bond  lo  be   given  conditioned  for  the   de- 
fendant's appearance. 

DefendatU  taken  on  attachment,  and  the  proceedings 

thereon. 

i.pefeodapt     When  an  attacbment  for  not  appearing  shall  be 
^8tod>  tiu  the  served,  the  defendant  shall  be  retain^-d  in  custody  thei^e- 
lew "h/^shllll  «^n  to  answer  the  exigency  of  the  writ  until  the  return 
iBore  ^rureties  daj  thereof,  unless  he  shall  with  one  or  more  sufficient 
find  fo  thm  sureties  give  a  l)ond  in  the  penal  sum  of  three  hundred 
jbu«idre4   f!***- dollars,  to  tlie  complainant,  conditioned  for  his  ap- 
pearance on  the  return  day  of  such  attachment,  accord- 
ing to  the  command  of  such  attachment,  on  the  return 
day  thereof.     If  the  attachment  shall  not  be  returned, 
flip  dert.  to  the  complainant  may  enter  an  order  requiring  the  re^ 
in  fourteen  tuming  officer  to  bring  the  body  of  the  defendant  in 
**"**'  fouiteen  days  after  tl)e  service  of  a  copy  thereof,  or 

that  he  be  amerced  fifty  dollars,  (a) 
5.  An  de-     lliat  all  the  defendants  in  the  same  cause  so  liable 

fcndantsin  tba  ^ 

h^lmS  in  *^  attachment  for  contempt,  in  the  same  county,  shall 
the  same  at-  be  named  in  such  attachment.     Vide  Band,  post. 

tachineiit. 

All  these  are  common  orders,  and  may  be  eiitered  pf 
course  with  the  register,  in  term  or  vacation,  (a) 
If  the  defendant  shall  be  taken  on  an  attachment  for 

CaJ  Ruleio; 
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not  appearing,  and  shall  be  brought  into  court  in  con- ^^J"^jPj^*"^; 
sequence  thereof,  and  shall  neglect  or  refuse  to  cause  *e^oMo*be 
Ills  appearance  to  be  enlered  ifistanter,  and  bia  answer  «"^'*«?,  ^j>  ^ 

^*  ^  commuted  tod 

to  be  filed  within  such  time  as  the  court  shall  then  ap-  *»»«  complain- 
point,  he  shall  stand  committed  until  the  costs  accrued  p»'<»  «»/«••. 
in  consequence  of  his  contempt  be  paid,  and  the  com- 
plainant's bill  shall  thereupon  be  taken  pro  cof^esso 
against  him  by  default.  (6) 

The  defendant  being  apprehended,    is  detained  in  ^  ^coJ^'i 
custody  till  he  enter  his  appearance  and  put  in  his  an-  miUS*  the^dJ^ 
swer  to  the  complainant's  bill,  or  an  Habeas  Corpus  is  f«»^«'- 
awarded,  commanding  the  sheriff  to  bring  him  into 
court,  or  a  messenger  is  despatched  for  that  purpose. 

To  obtain  this  writj.it  is  necessary  to  apply  by  mo-    g.  How  an 
tion  or  petition,  generally  by  motion,  for  an  order  for  PjJ^  ^JgJ* 
a  writ  of  Habeas  Corpus  to  be  directed  to  an  officer  in*^- 
whose  custody  the  defendant  is  confined,  commanding 
him  at  the  return  thereof  to  bring  the  defendant  to  the 
bar  of  the  courty  and  this  is  granted  of  course,  produ- 
cing the  attachment  or  other  process  with   a  eepi  cor- 
pus returned  thereon ;  this  order  being  drawn  up,  pas.- 
isyed,  and  entered,  must  be  left  with  the  clerk  in  coiul 
s^ho  will  thereupon  make  out  the  writ. 

The  return  is  always  on  a  day  certain  in  or  out  of  tamaUe.^°  '"^ 
term.    TJsere  is  no  limited  time  between  the  test  and 
netunif 

Writ  of  Habeas  Corpus. 

The  people  of  the  state  of  New-  York;  by  the  Oraee  o/'thfwritTHSl 
God  fret  and  Independent.     To  the  sheriff  of  the  qity  ^\  ^^'"•• 
and  county  of  New-York,  greeting,  &c. 

fbj  Rale  9A 
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We  command  jou  that  7011  do  on  tli« 
day  of  bring  before  us  into  our  court  of 

Chancery,  wheresoever  it  shall  then  be,  the  body  of 

by  whatsoever  name  and  addition  of 
names  he  is  called  or  known,  who  is  detained  in  our 
said  prison  in  your  custody,  (together  with  an  account 
of  the  causes  of  his  being  taken  or  detained  in  cus- 
tody,) to  perform  and  abide  such  order  and  decree  as 
our  said  court  shall  make  in  this  behalf,  and  hereof 
fail  not,  and  bring  ihis  writ  with  you.  Witness,  James 
Kent,  Esquire,  our  Chancellor  at  New- York,  the 

day  of  in  the  year  of  our  Lord  one 

thousand  eight  hundred  and  eighteen. 

Endarsenunt. 

By  the  Hon.  James  Kent,  Chancellor  of  the^^state 
of  New-York. 

The  Form  of  th^  Bond  to  be  given  conditioned  Jor  the 

Defendant's  appearance. 

f.  PoMn  of      Know  all  men  by  these  presents,  that  We,  N.  O. 

J^e.^'^'^c^^.and  P.  a  of  the  city  and  county  of  New-York,  &c.  &c. 

43Si.ne.5!are  held  and  firmly  bound  unto  A.  B.  of  the  city  and 
county  aforesaid,  in  the  penal  sum  of  three  hundred 
dollars,  to  be  paid  to  the  said  A.  B.,  his  executors,  ad- 
ministrators or  assigns,  and  for  the  same  payment  well 
and  truly  to  be  made,  we  bind  oiu'selves  jointly  and 
severally  and  our  and  each  of  our  heirs,  executors,  and 
administrators,  firmly  by  these  presents,  sealed  with 
our  seals,  and  dated,  &c.  &c. 

T)ae  condition  of  this  obligation  is  racfa,  that  if  the 
above  bounden>  N.  O.  and  P.  Q.  do  appear  (here  men-» 
tion  the  return  day  of  the  attachment)  before  our  court 
of  Chancery,  on  the  day  of  wheresoever  the 
said  court  shall  then  be,  to  answer  to  a  bill  of  com- 
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plaint  exhibited  against  tain  in  our  said  court  by  A.  B^ 
^n  this  obligation  to  be  Toid>  otherwise  to  be  and  re^ 
main  in  full  force. 

Sealed  and  delivered  N.  O. 

in  the  presence  P.  Q.. 

After  an  attachment  for  not  appearing  shall  have 
been  issued  to  tiie  county  in  which  the  defendant  is  an 
iidiabitant,  and  returned  iumi  esty  the  compkinant  may, 
at  his  election,  issue  alias  and  pluries  attachments,  or 
proceed  as  in  the  case  of  a  defendant  absent  from  the 
state,  or  concealed  therein. 
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HOW  TO  PROCEED  AS  1X7  THE  CASE  OF  A  DSFENDA  ITT 

ABSENT  FROM  THIS  STATE,   &C. 
ppteial  Contents. 

I.  Affidavit  proTiQc;  the  absence  of  the  defendant. 

II.  Order  requiring  bim  to  appear  and  answer. 

III.  After  the  eipiration  of  six  weeks,  to  enter  an  order  to 

take  the  bill  pro  conftuo» 
IV.  Form  of  the  affidavit 
V.  Order  of  the  court  thereon. 
VI.  Order  io  be  inserted  and  published  in  one  or  more  of  the 

public  Newspapers. 
Vlf .  Affidavit  oi  the  Printer. 

TIIL  Defendant  failing  to  appear  and  answer  in  six  weeks — 
bill  to  be  taken  pro  eonfeao. 

How  to  proceed  as  in  the  case  of  a  defendant  absent  from 

this  state. 

The  mode  of  proceeding  against  a  defendant  by 
aHas  and  pluries  attachments  being  reserred  for  anoth- 
er place — ^the  intention  of  this  part  of  the  Treatise  is  to 
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point  out  the  mod^  by  which  the  c6niplainant  may  pro-* 
ceed  as  in  the  case  of  a  defendant   absent  from  this 
state,  or  concealing  himself  therein,  according  to  the 
several  acts  and  rules  of  court,  made  and  provided  for 
the  purpose  of  extending  and  modifying  the  powers  of 
the  court.     The  dilatory  proceedings  of  common  law, 
owing  to  those  processes  of  contempt,  which  could 
ultimately  entitle  a  complainant  tb  a  decree  j^ro  confesso, 
being  found  not  only  inconvenient  but  inadequate  to 
attain  the  ends  of  justice,  by  giving  a  defendant  an  op- 
portunity of  avoiding  the  service  of  a  subpoena.    To 
remedy  which  the  stat  of  5th  George  the  2d.  S.  25.  was 
passed  in  England,  and  in  this  state  the  statute  of  3d  of 
April,  1801,  continued  by  1 6th  of  April,  1813.    Which 
provides,  that  if  a  defendant  to  any  bill  in  equity  shall 
not  appear  according  to  the  rules  of  said  court,  in  cases 
where  process  for  that  purpose  shall  issue,  whether  such 
process  be  served  or  not,  and  it  shall  be  made  appear 
by  affidavit^  to  the  satisfaction  of  the  court  that  the  de- 
fendant is  out  of  the  state,  or  cannot  upon  due  inquiry 
be  found,  or  doth  conceal  himself  therein,  the  said  couil 
may  by  order  direct  the  defendant  to  appear  at  a  cer- 
tain day  therein  to  be  named,  which  order  shall  within 
twenty  days  thereafter  be  published  in  one  or  more  of 
the  public  papers  printed    in  this  state,    for  eight 
weeks  successively,  once  at  least  in  every  week ;  and 
if  the  defendant  shall  not  appear  by  the  time  so  linniitedy 
or  within  some  future  time  to  be  appointed  by  the 
court,  if  necessary,  2^nd  on  proof  of  the  publication  of 
the  order  aforesaid,  the  couil  may  by  order  direct  the 
bill  to  be  taken  pro  confesso,  and  make  such  decree 
thereon  as  shall  be  just ;  and  may  issue  process  tp  com- 
pel its  performance,  either  by  sequestration  of  the  real 
and  personal  estate  and  effects  of  the  defendant  so  al>. 
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jMXit  or  concealed  as  aforesaid,  or  such  part  thereof  as 
shall  be  sufficient  to  satisfy  the  complainant's  said  bill^ 
or  by  causing  possession  of  the  estate  or  effects  demand- 
ed by  the  bill  to  be  delivered  to  the  complainant,  and 
may  likewise  order  the  complainant's  demands  to  be  satr 
isfied  out  of  the  estate  and  effects  so  st- questered  accord- 
ing to  the  true  intent  and  meaning  of  the  decree  of  the 
said  court,  such  complainant  first  giving  such  security, 
and  in  such  sum  as  the  court  may  direct,  to  abide  such 
order  as  may  be  made  touching  the  restitution  of  such 
estate  and  effects,  in  case  the  defendant  shall  afterwards 
appear  and  be  admitted  to  defend  buch  suit,  upon  pay- 
ment of  costs  or  otherwise,  as  the  court  may  direct ; 
but  if  no  such  security  shall  be  given,  the  estate  and  ef- 
fects so  sequestered,  shall  remain  under  the  direction 
of  the  court,  to  abide  such  order  as  shall  be  just  in  the 
premises — And  further j  if  any  absent  person,  again^ 
whom  any  decree  is  or  shall  be  made,  his  heirs,  devisees, 
executors,  administrators  or  assigns,  as  the  case  may 
require,  shall  within  one  year  after  notice  in  writing 
given  him  or  them  of  such  decree,  or  within  seven  years 
after  such  decree,  if  no  such  notice  in  writing  hath  been 
given,  as  aforesaid,  appear  in  court  and  petition  to  be 
heard  touching  the  matter  of  the  said  decree,  and  shall 
pay  or  give  security  for  payment  of  such  costs  as  the 
court  shall  think  reasonable  in  that  behalf,  the  person 
so  petitioning  may  be  admitted  to  appear  and  answer 
the  complainant's  bill,  and  thereupon  such  proceedings 
shall  be  had  as  if  the  absent  defendant  had  appeared 
in  due  season,  and  no  decree  had  been  made,  but  the 
said  decree  shall  after  seven  years  after  making  there- 
of, if  not  set  aside  in  manner  aforesaid,  be  deemed  and 
adjudged  confirmed  against  such  absent  defendant,  and 
all  persons  claiming  under  him,  by  virtue  of  any  act 

done  subsequent  to  the  commencement  of  such  svit,  andl 

J2 
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^  at  the  end  of  the  said  seven  years  the  court  may  raaki^ 
such  order  in  the  premises,  as  shall  be  just  and  rea- 
sonable. 

In  addition  to  the  preceding  act,  it  is  provided  by  the 
act  of  lOtb  of  April,  1813,  sec.   15.  that  the  court  of 
chancery  shall  have  power  to  establish  rules  for  the 
proceedings  to  take  a  bill  pro  canfesso,  against  the  de* 
fendant  in  every  case  not  otherwise  provided  by  law, 
and  also  for  the  proceedings  go  as  to  entitle  either  par- 
ty to  a  decree  or  order  of  the  court,  against  the  op^ 
^   ^         posite  party,  by  default.    And  on  the   basis  of  the 
above    statute,   rqles  or  orders  of  the  court  have 
1  Affidavit, been  adopted,  which  provide,  that  whenever  it  shaB 
£^ee"oftbede^  appear  by  affidavit,  that  the  defendant  is  absent  from 
(hu  ftuicw  ^'^  this  state,  or  cannot  upon  diligent-  search  and  inquiry, 
intermediate  the  test  and  return  of  a  subpoena,  to  ap* 
pear  and  answer,  be  found  therein,  an  order  may  be  en- 
9  Order  re- tered,  requiring  him  to  appearand  answer  th^  complain- 
^^w  M?Mi-  ant's  bill,  if  concealed  within  the  state,  in  three  months ; 
•wer.  .^  .^  ^^y  other  of  the  United  States,  within  four  months ; 

and  if  in  foreign  parts,  ^ithin  nine  months  after  the  date 
of  such  order :  aqd  a  copy  of  such  order  having  been 
published  in  the  mode  required  by  law,  the  cemplain- 
3  After  the  aitt  may  after  the  expiration  of  six  weeks  subsequent 
»t  weeks,  to  to  tuo  time  limited  by  such  order,  enter  an  order .  to 

eater  an  order  .    i       .1       i.t*  '  /•  x    v 

to  uke  the  biu  take  toe  bill  pro  corfesso.  (a) 
*  ***  If  the  affidavit  proving  the  absence  or  concealment 
of  the  defendantf  doe^  not  state  some  probable  cause  for 
inferring  that  he  is  within  the  ^te,  or  some  part  of  the 
United  States,  be  shall  always,  within  the  intent  of  this 
Yqle,  be  held  to  be  in  foreign  parts,  (b) 

The  subpcena  being  sued  out  and  returned,  make  an 
affidavit  in  the  following  form : 

(a)  Rul^  7.  H)  R«le  IL 
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Proceedings  in  the  case  of  a  defendant  absent 

from  this  state. 

In  Chancery, 

C  A.  B.  Conq^lainant, 
Between  \  and 

(C.  D.  Defendant 

E.F.ofthe.„*J&:[ 
city  and  county  of  New-York,  solicitor  for  the  com-  ^  gg|g;,^ 
plaint  in  thb  cause,  maketboath,  that  be  this  deponent  hs».h». 
hath  lately  used  his  utmost  endeaTours,  to  find,  out  tha 
said  defendant,  but  that  upon  diligent  search  and  i9- 
quiry,  thia  deponent  cannot  bear  where  he  is,^  thou^ 
tUs  deponent  inquired  after  him  the  said  d^fepdant  at 

.  kc.  &c  where  this  depopent  was  in- 
formed he  lived  and  resided.    And  this  deponent  fur- 
ther saith  that  he  hath  applied  to  Mn  the  de 
feodant's  clerk»  to  be  «alk>nned  by  him,  where  the  safd 
defendant  lired  or  could  be  founds  but  tha^  he  gave  this 
deponent  no  information  tbeieof.                   £•  F. 
Swam  to  before  ine  this 
day  of                      1818. 
I.  K.  Master  in  Chancery. 

FHe  this  with  the  Register,  and  thereupon  get  the  or- 
der for  the  defendant  to  appear  and  answer ;  wlridi  will 
be  in  the  following  form : — 

At  a  court  of  Chaacery,  bald  for  the^  ilalcf  of 
Ne  w*York,  <m  the        day  of  in  the  year  of  oar 

Lwd  one  tiioiMand  ei|^  hvadred  and  eighteen. 
[PrestM.']    llie  Honorable  Jaoaes  Kent,  GbtmceUor 
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In  Chancery. 

c  A.  B.  Complainant, 
Berween  <  and 

(  C.  D.  Defendant. 
9  Order  of  It  appearing  to  the  court,  that  pn^cess  of  subpoena  to 
*****^'  appear  and  answer  in  the  above  cause,  directed  to  the 
above  named  defendant  C.  D.  hath  been  regularly  issu- 
ed, but  that  the  said  defendant  hath  not  caused  his  ap- 
pearance to  be  entered  upon  such  process,  within  such 
time  and  in  such  manner,  according  to  the  rules  of  this 
court,  as  the  same  ought  to  have  been  entered,  in  case 
such  process  had  been  duly  served — An  affidavit  being 
made  to  the  satisfaction  of  this  court,  that  the  said  de- 
fendant is  out  of  this  state^ — It  is  ordered  by  the  said 
€oart,  on  the  motion  of  Mr.  E.  P.  solicitor  for  the 
complainant,  and  the  said  defendant  is  hereby  directed 
imd  required  to  appear  and  answer  the  complainant's 
b|ll  of  complaint,  within  nine  months  after  the  date  of 
this  order,  or  thai  in  default  thereof,  the  complainant's 
bin  be  taken  pro  confesso^  against  him  the  said  defen- 
befnSUi^k!?  dant:  And  it  is  further  ordered,  that  a  copy  of  this 
rveekl^^'lcc*^  Order,  shall  within  twenty  days  be  inserted  in  one  or 
more  of  the  public  newspapers  printed  in  thia  state, 
and  be  published  therein  eight  weeks  successively,  at 
least  once  in  each  of  said  weeks*  Isaac  L.  Kip, 

July       1818.  Assistant  Eegister^ 

Furnish  the  slate  printer  at  Albany,  and  aay  printer 
in  New- Yott,  with  a  copy  thereof,  with  directions  to 
have  i%  published  eight  weeks  successively,  once  a 
week— wlben  the  time  for  the  defendant's  appearance  is 
out,  procure  from  each  of  the  printers  an  affidavit  that 
the  publication  has  been  made ;  which  affidavit  is  in  the 
following  form : 
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City  and  couoly  of  New-^^AM^*<»' 
York,  ss. — G.  II.  of  the  city  and  county  of  New-    ' 
York,  being  duly  sworn,  doth  depose  and  sayrtbat  the 
order  of  wliicb  the  annexed  is  a   copy  has  been  pub- 
lished in  this  city  for  eight  weeks  successively,  once 
every  week,  cominencing  on  the 
day  of  and  ending  on  tl}e  day  of 

instant,  in  Ihe  Evening  Post.        G.  H. 
Sworn  to  this  day . 

of  July,  1818.    Before  me, 
.  I.  K.  Master  in  Chancery. 

Annex  a  copjf  of  order,  anlCj  p.  92. 

After  the  expiration  of  six  weeks  subsequent  to  the    •  K  defend- 

•  •  '•     •  M  t*  ^^^  wile  to  ep" 

tune  limited  by  the  order,  for  the  defepda^t  to  appear  peer  end  en- 
and  answer ;  if  he  fails  therein,  on  filing  the  affidavit  of  weeki,ke.  biu 
the  Printers,  with  the  register  or  assistant  register^  you  cw/em. 
enter  an  order  to  take  the  bill  pro  confesso — fddt  ante 
page  76.  mutatis  mutandis. 

How  to  proceed  against  absent  or  toncealed  Mortgagors. 

The  object  of  this  bill  is  often  obtained  without    Proeeedins* 
cither  sequestration  or  execution — the  ecjuity  of  re^^'^m^oM 
demption  being  foreclosed,  and  the  legal  estate  vested  "®'**^**^ 
in  the  mortgagee.    By  the  21st  section  of  the  act  of 
lOlh  of  April,  1813,  it  is  provided  that  wherever  pro- 
ceedings shall  be  had  in  the  court  of  chancery  against 
any  absent  or  concealed  defendant,  to  th^  ,end  to  pro^ 
cure  a  foreclosure  of  satisfaction  of  apy  montg<ig9>  it 
shall  be  lawful  for  the  court  to  decree  a  eale  of  the 
mortgaged  premises,  or  such  partitheref^f  ^s  shall  t^ 
sufficient  to  discharge  Uie  said  mortgage,  beside^  ao£^ 
instead  of  proceeding  ta  seqitestratippia^t^eraaimfr 
by  iOth  section  of  this  ^ctand  the  j^oceedinga  anter 
cedent  to  such  decree,  shall  be  agreeably  to  the  said 
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last  mentioned  section :  Provided  always,  that  after  a 
sale  and  conveyance  of  such  mortgage  premises,  by 
a  master  of  the  said  court,  under  the  decree  or  order 
thereof  such  sale  and  cooTeyance  shall  not  be  alBfected 
or  pfTBJttdiced  by  the  appearance  of  the  party  within 
the  one  year  or  seven  years  specified  in  the  said  sec- 
tion, but  such  sale  and  conveyance  shall  be  valid  and 
effectual  as  a  sale  and  conveyance  under  the  1 1  th  sec- 
tion of  this  act :  Provided,  further,  that  it  shall  be  law- 
ful for  the  said  court,  before  such  sale  and  conveyance, 
to  receive  the  appearance  of  the  defendant,  upon  such 
equitable  terms  as  to  the  payment  of  costs  as  the 
coiul  shall  deem  meet,  and  thereupon  to  stay  the  3aid 
sale,  until  the  final  hearing  and  determination  of  said 
cause.  The  11th  and  12th  sections  of  this- act  shall 
and  may  apply  to  all  cases  arising,  or  to  arise,  under 
'  the  last  preceding  section  of  this  act*  And  by  the 
23d  section  of  this  act  it  is  m^de  lawful  within  seven 
years  after  a  decree  under  the  Ist  section  of  this  act 
for  the  defendant  thereto,  or  his  representatives,  to 
file  a  bill  against  the  complainant,  or  his  representatives, 
in  the  said  court,  compelling  him  and  them  to  account 
for  any  moneys  he  or  they  ^haH  have  received  by  vir- 
tue of  such  former  decree,  over  and  above  the  amount 
(besides  costs)  justly  due,  and  payable  on  such  mort- 
gage, the  said  decree  to  the  contrary  notwithstanding  ; 
and  the  court  shall  proceed  o.n  such  bill  according  to 
the  equity  of  the  case.  Byt  no  proceedings  upon  such 
bill  shall  affect  or  prejudice  the  former  sale  and  con- 
veyance of  tbe  mortgaged  premises,  or  the  title  derived 
under  the  same :  Provided,  such  sale  and  conveyance 
diall  have  been  made  agreeably  to  this  act ;  and  by 
the  24th  action  of  said  act,  it -is  further  provided,  that 
all  sales  and  conveyances  of  mortgaged  premises,  made 


hj  any  sheriff,  of  any  city  or  country,  before  the  I7th 
of  April,  1806,  by  Tirtiie  of  any  decree  of  the  said 
court,  or  of  any  writ  issukig  therefix>ni,  shall  be,  and 
the  same  are  hereby  confirmed  and  declared  equally 
Talid  and  e&etual  in  law,  as  if  the  same  had  been  made 
by  the  master  of  the  said  court. 


or  TH£  R|»IBnT  AOAINST  THE  DSFClffDAlIT,  BT  AUAt 

AND  FLURIE9  ATTACHMENTS. 

Sp€cM  Conienit. 

I.  Nod  est  inyeDtus  on  an  alias  aDdpiurm  attadiaiairt^ 

II.  Attachment  with  proclamation, 

III.  6ommis8ioD  of  Rebellion. 

IV.  The  defendant  taken. 
V.  Sequestration. 

VI.  Writ  of  assistance. 
VIL  Distringas, 
yill.  Alias  and  Pluries. 
IX.  Complainant's  bill  taken  pro  coniesso* 
X.  Notice  of  8  days- 
XL  Affidayitofthe  service  of  the  subpmna* 
XIL  Rule  for  attachment* 
Xni.  Attachment* 
XIV*  Endonement* 
XV.  Attachment  and  proclamation. 
ILVL  Endorsement. 
XVIL  Commission  of  Rebellion. 
XVIIL  Habeas  Coipus. 
JUL  Endorsement. 
XX.  Sequestration. 
XXI.  Process  against  a  Corporation. 
XXU.  Endorsement. 
|XUL  Order  t»  take  the  biU^ro  cofs^sMr 
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Of  the  remedy  agcunst  the  Defendant  by  alias  and 

pluries  Attachments. 

Although  this  mode  of  proceeding  against  a  defend'- 
ant  18  seldom  or  never  resoited  to  of  late,  (the  remedy 
given  by  the  statute  of  eighteen  hundred  and  thirteen^ 
being  found  most  convenient,  and  at  the  same  time, 
most  conducive  to  the  ends  of  justi(*e,)  still  it  is  proper 
that  the  student  may  have  some  knowledge  of  it,  espe- 
cially as  some  occasions  may  occur  in  which  it  may  be- 
come necessary  to  adopt  it.     If  the  subpoena  is  duly 
served  and  the  defendant  does  not  appear,  then  the 
complainant  may  issue  an  attachment  ;(a)  if  the  attach* 
1.  jwn  en  ™^"t  is  returned  nan  esl^  an  alias  and  pluries  attachment; 
^■JJ^'lJJ^^  and  on  a  non  est  on  an  alias  and  pluries  attachment,(&) 
■»«**•  an  additional  process  is  awarded  against  the  defendant, 

&  HiXMiAh. an  attachment  with  Proclamaliony  which  besides  the  or- 
Sunatioa.  ^^  dinary  form  of  attachment,  directs  the  sheriff  to  cause 
public  proclamations  to  be  made  throughout  the  coun- 
ty, to  summon  the  defendant  personally  to  appear,  and 
answer  the  charges  brought  againt  him. 
a.  Commis.     Should  this  writ  be  returned  nofi  esty  and  the  defend- 
lioB.  ant  still  remain  in  contempt,  A  Commission  of  RehAlion 

is  awarded  against  him  for  not  obeying  the  state's 
•    proclamation. 

This  commission  is  usually  directed  to  four  com- 
missioners therein  named,  who  are  jointly  and  severally 
commanded  to  attach  the  defendant  wherever  he  may 
be  found  within  the  state,  as  a  rebel  and  contemner  of 
the  laws  and  government  of  the  same. 

Upon  the  return  of  a  ntm  est  upon  a  commission  of 
Rebellion,  the  court  will  despatch  their  sergeant  in 
search  of  the  defendant ;  this  is  ordered  on  motion  ta 

(•)  Birt  71,  to  113;  (6)  Bale  6. 


1 


ibt  tourl  on  the  retifrn  of  the  cbrmnisaiem  of  ret>eB(ofi. 

If  the  defendant  is  taken  upon  any  of  those  pro-f^^J|f^*J*^ 
ceases,  be  is  committed  to  prison  till  he  enter  his  ap*  ^^ 
pearance  according  to  the  forms  of  the  court ;  and  aha 
clears  his  contempt  by  the  payment  of  the  costs  in-* 
barred  by  his  contumacious  behaviour. 

But  if  be  likewise  elude  the  search  of  the  sheriff^  a 
sequestration  issues.  This,  like  the  commission  of  re- 
bellion^ is  awarded  on  motion  grounded  on  the  return 
of  the  sheriff,  and  is  directed  to  certain  commissioners 
therein  mentioned,  authorizing  and  commanding  ttrem 
to  possess  themselves  of  all  his  personal  estate  wbats<!N 
ever,  and  the  rents  and  profits  of  his  real  estates  until 
satisfaction  be  made  of  the  plaintifTs  demands,  and  thd^ 
court  shall  further  order. 

The  sequestration  is  personally  served  on  the  tenants  .  «.s«qo«f«p«- 
by  two  of  the  commissioners,  which  is  considered  asr 
seizing  and  sequestering  under  the  authority  of  the 
writ ;  an  order  is  then  procured  for  the  tenants  to  at-^ 
torn  to  the  commissioners,  who  are  amenable  to  ther 
court  for  the  rents  and  profits.    This  order  is  aW 
served  petsonaWy.    Should  the  execution  of  the  writ 
be  forcibly  obstructed^(c)  a  writ  of  assistance  mziy  be?   e.  wrft  or 
sued  out,  directed  to  the  sheriff  of  the  county,  com-  ''■^'^* 
tnanding  him  to  assist  the  said  commissioners  in  such 
execution.(c() 

The  method  of  enforcing  appearance  from  a  corpo^  7.  iH9iri»> 
tatlbii,  is  by  a  distringas,  on  their  failing  to  appear  to  ^^' 
a  snlpanoj  which  distringas  is  awarded  against  their 
lands  and  tenements,  and  directed  to  the  sheriff  of  the 
county  or  place  where  such  corporate  body  is  resident; 
after  which,  if  the  corporation  continue  in  contempf,(e) 
there  issues  an  alias  and  pluries  distringaSi(f)  and    n.  jumuid 

fdj  Idea,  93.  CfJ  Idem,  9«. 

IS 
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lastly,  the  Bequestration  is  awarded  against  their  landd^ 
&c.  as  in  other  cases,  with  this  difference  only,  thai 
when  the  sequestration  is  once  awarded  against  a  cor- 
poration, it  cannoti  as  against  private  persons,  be  stay- 
ed on  entering  their  appearance.  After  order  is  ob^ 
tained  for  a  sequestration  against  the  defendant,  the 
^•,;^g^"  complainant's  bill  in  taken  pro  confesso,  and  a  decree 
fr^9mfi9M».  n^ade  accordingly,  and  the  sequestrators  proceed  un* 
der  the  control  and  authority  of  the  court,  actually  to 
sequester  the  estates  of  the  defendant^  agreeably  to  the 
tenor  of  the  writ,  in  order  to  make  satisfaction  to  the 
|)laintifrfor  the  injury  complained  of  in  his  bill.(g') 
*  This  writ  of  sequestration,  therefore^  as  Sir  William 
JBlackstont  remarks,  since  it  never  issues  till  after  the 
plaintiff  has  obtained  his  decree  pro  eof^esso^  seems  rar 
ther  intended  to  enforce  the  performance  of  the  decree 
of  the  court,  than  to  be  in  the  nature  of  a  process  to  bring 
in  the  defendant,*  and  it  is  the  only  remedy  by  the  con- 
stitution of  our  courts  of  equity,  that  a  plaintiff  has  in 
case  the  defendant  absolutely  refuse  to  appear ;  forun* 
less  he  come  and  contest  the  suit,  the  court  has  no  au- 
thority to  investigate  the  merits  of  the  subject,  **  nor 
can  there  be  any  proof  against  an  absent  person.'' 
The  benefit  of  a  sequestration,  therefore,  which  an- 
swers to  the  primum  decretum  of  the  Roman  law,  or  the 
quantum  damnificatus  or  damages  of  the  common  law, 
is  the  only  satisfaction  which  the  plaintiff  can  obtain. 
If  however^  the  defendant  either  voluntarily  or  upon  a 
return  of  either  of  the  preceding  processes,  appear  to 
.  the  complainant^s  bill,  he  is  then  within  a  like  definite 
time,  limited  by  the  practice  of  the  court,  to  give  in 
upon  oath,  the  matter  he  has  to  offer  in  his  defence^ 

C^)  Barton,  96. 
*  tMtd«165.ii7tieqttMtrtttattt«^theropaaiii0t)i«^ro6c«or  fflir 
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and  this  appears  to  be  eight  days  exclusire  of  the  day  lo.  After  ap^ 
of  app^arance^  but  if  it  caonot  be  done  in  that  time^  the  HH^Simifd 
court  usually  extend  it  upon  application.(t)  ^^** 

Such  was  the  common  law  remedy  of  compelliDg 
the  defendant's  appearance  when  the  service  of  the 
fubpana  was  not  personal,  a  remedy  which,  though  not 
resorted  to  in  modem  practice,  is  nevertheless  neces^  . 
sary  to  be  known.  After  service  of  the  subpoena  on 
the  wife  of  the  defendant,  let  the  following  affidavit 
be  made: 

.  •  ■ 

Proceedings  againil  a  defendant  hjf  aUas  and  plwiei 

aUackmenls. 

Ifl  Chancery* 

I  A.  B.  Complainant, 
Between  I  and 

(C.  D.  Befendant. 

E.  F.  of  the  city  and  county  of  New- York,  maketh   n.  ABdafU 
oath,  that  he  this  deponent,  did  on  the  day  of  orikenbpflBiui 

last  pasty  serve  the  wife  of  the  defendants 
with  a  subpoena,  issuing  out  of,  and  under  the  seal  of 
this  honorable  court,'  by  delivering  a  copy  thereof  to 
the  wife  of  the  said  defendant,  and  at  the  same  time, 
lowing  her  the  original,  by  which  said  subpoena  the 
defendant  was  commanded  to  appear  in  this  honorable 
court,  the  day  of  at  the  suit  of  the 

above  named  A.  B. 

E.P. 
Sworn  this  day  of  IftlS,  bdbre  me»   . 

L  K.  Maidcr  in  ChoMcnf^ 

After  filing  an  affidavit  of  the  service  of  the  gub^ 
poena  on  the  wife  of  the  defendant,  let  the  followini^ 
ri(Ie^ for  attachment  be  entered : 


Betfveen  <  .  ?ind 

(C.  D.  Defendant. 

'■  »       . 

tbL^u^    jQli x^94^ and  filling  the  aflSdavU  of  E«  •F.  aini  oh 
mptiDn  of  43;  H.  ^ojidtor  for  tibe  c^igiplainanto  wdemd 

Attachment  for  not  appearing. 

15.  AM|i9ii.  7%^  |9eop20  q/*  the  slate  of  New-  York,  free  Md  imde^ 
pendefUf  SCc.  To  the  sherifi  of  the  city  and  county  of 
I^^^'York^  (?r*ating ;  .  i^ 

We  command  you  to  attach  C,  D,  so  as  to  have  him 
before  us  in  our  court  of  Chancery,  on  the  day 

of  .  .  ne^  wheresoever  the  said  court  shall  then 
be,  there  to.  aipswer  unto  us  as  ^ell  touching  a  con* 
tempt  H^iich  He,  as  it  is  alleged,  hath  committed 
.  against  usy  as  also  such  other  nsatters  as  shall  ha  then 
and  there  laid  to  bis  charge ;  and  further  to  perform 
tiod  abide  such  Of  der  as  our  .said  court  shall  make  iq 
t^is  behalf,  and  thereof  fail  not,  apd  l>ring  this  writ  with 
jQu.  Witness,  James  Kwit,  Esquire,  our  Chancellor 
at  the  citj'  of  Ncw-i-lf  ork,  on  the  day  of 

in  .'the  year  of  pur  Lord  on^  thousand  eight  hundred 
a»dejghteent     .;  ' 

Endorsements 
UEadoctft.     By  the  court  for  not  appearing  at  the  suit  of  A.  B. 

incut 

After  an  aittdctoient  is  issued  out  and  returiied  nan 
e^  iet  an  attacbiDiefiit  ivilli  proclamation,  be  issued  as 
follows: 

15.  Atuieh.     .IZlhe  fUofit.bp.ihe  Umlenf  NeanhYarky  hgf  tke  Grace  cf^ 
du^uiS^^'^  God,  fret  and^independaiL     To  the  sheriff  of  the  ^y^ 
and  county  of  Ne w- Yark,  Cirefitiog : 


clamvUoA  to.tetn|Mij?Jn  all  pl^ees.fvithkl  yonv  bfHir 

y^ick,  wberegoeT^r  :>  ou  JihoJH  tliink  ili  npo^t  cmi^tiuiejxly 

that  C.  D.  do,  u  poa  h^  .ai^^g^oce,  ofk  .4hf& .  day  4^ 

,  peraowUy  ftppe^r  In^fwrfr  ut.wt  QWicmtt  of 

Cbftqo^ry,  wheresoever  it  shall  tben  ib^,;  Avd  vdVertben 
le^s,  w  thi3  mew  tiia»(^,  if  you  f^ao  Aod  tttei^dU  C«  D* 
atta{i»  hina>  se  a»  to  baye  ^im  before  us  in  our  €aid 
court  At  4^e  tiiyie  before  mentioned^  tber^  €0  atoswer  lo 
us  $8  lv^U  ioucbing  «  cpni^oipt  irhicb  he  btiUi»  m  is  al-< 
legedy.QQmmHt^dagaliift  us,  as  touching  tho^e  thihga 
wbiph  0baU  be  then  and  there  laid  to  bis  chavge ;  and 
&flfaef  tofierform  ^ind  ahide  such  order  as  our  and 
coufl  shall  iQaloe  to  this  behalf,  and  thereof  fail  not^  and 
hiiiiig  'thi$  writ  wifii  you»    Witn^ast  &c. 

JEn^orstmenL 

By  Hm  iciHirU  ior  not  appeaidng,  or  «niw«mg,  &c»  n^L'"^^^' 
^t  the  suit  of  A.  B. 

After  an  attachment  with  proclamation  is  returned  .  ^^*  j^^ 
nan  est,let  ibe  following  commission  of  rel)eIliop  be  is-i>oii. 
sued ;  which  is  usually  directed  to  four  commissioners 
therein  named  and  not  to  the  sheriff,  the  better  thereby 

to  eqsure  its  being  executed.(a) 

,1  ■  • 

•  The  pedpU  qf  He skUe  of  NenhYari^  by  ike  Oraoe  of 
Ghod,  ifm  and  mdefeadent.    To  Gmetii^ : 

Whweftf ^  by  .(mblk  proelamdtion  made  in  our  behalf, 
hy  ibe.ididriff  of  Westchester,  io  diveraiparte  of  tl»' 
cdun£yj^^  Tirtue  oi  our  writ  to  him,  C#  D.  bath  been^ 
coomiaftded,  nipon  his  allegiaooe,  peimnaily  to  appeiu' 
before  tis^  in  eur  court  of  Cfabaeeij,  dt  a  eeitainxlay 
n0 w  past.    Yet  he  haAh.  nuaiifestly  cfonfettjfiHd  xmt  said 
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comniand.  Therefore  we  command  you  jointly  and 
severally,  to  attach,  or  cause  the  said  C.  D,  to  foe  attach* 
ed,  wheresoever  he  shall  be  found  within  the  state  of 
New-York,  as  a  rebel  and  contemner  of  our  laws,  so 
as  that  you  have  him,  or  cause  him  to  be  before  us  in 
^X^  our  said  court  on  the  day  of  where- 

soever it  shall  then  be,  to  answer  to  us  as  well  touching 
the  said  as  also  such  matters  as  shall  be 

then  and  there  ol^ected  against  him,  and  farther  to 
perform  and  abide  sueh  order  as  our  said  court  dball 
make  in  this  behalf,  and  hereof  fail  not  We  alM 
hei^by  strictly  command  all  and  singular  mayors, 
sheriffs,  bailiffs,  constables,  and-  other  our  officers 
and  citizens  and  servants  whomsoever,  that  they  by  all 
proper  means,  diligently  aid  and  assist  you  and  every 
one  of  you,  in  all  things  in  the  ej^ecution  cf  the  premi- 
ses. In  testimony  whereof,  we  have  caused  these  our 
•    *      letters  to  be  made  patent    Witness,  James  Kent,  &c. 

jtL  If  tlje  commission  of  rebellion  is  returned  eqnm^ 

If.  flubou  ^Qjjy^^  jijat  i\^Q  defendant  is  taken,  let  him  be  brought 

into  court  by  a  habeas  corpus^  (the  form  of  which  see 
ante  p.  85,  86.)  for  the  purpose  of  enterii^  his  appear? 
ance.  Upon  this  subject,  the  statute  provides,  that  if 
the  defendant  be  brought  into  court  by  writ  of  habeas 
carpus^  or  other  process)  issuing  thwefrom,  and  shall  re- 
fuse or  neglect  to  enter  his  appearance  according  to  the 
rules  of  the  said  court,  or  to  appoint  a  clerk  to  act  on  his 
behalf,  then  and  in  such,  case  the  said  court. may  ap^ 
point  a  clerk  to  enter  an  nppennnce  for  .such  ^^lefend- 
ant,  and  such  further  procejedings.may  be  had  "in  the 
said  caiise  as  if  the  party  had  actually  appeared.(a) 
'  If  the  retuip  to  a  oonmission  of  rebellion  is  wm  est. 
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the  court  in  England,  will,  on  motion  grounded  on  the 
return  of  (he  commission  of  rebellion,  dispatch  the  ser- 
geant at  arras  in  quest  of  the  defendant :  and  if  the  ser- 
geant is  also  unsuccessful,  and  the  defendant  eludes  his 
vigilance,  a  sequestration  issues.  This,  like  the  commis- 
sion of  rebellion,  is  awarded  on  motion  grounded  on  the 
ret^irn  of  the  sergeant  at  arms,  and  is  directed  to  com- 
missioners therein  named,  which  may  be  as  follows : 


(r»tioii. 


The  peoph^of  the  state  of  NetihYork^  by  the  Grore  50.  <eqw». 
©/  God,  free  and  independent :  To  L.  M.  N.  O.  P.  Q. 
R.  S.  Whereas,  A.  B.  complainant,  exhibited  his  bill 
of  complaint  into  our  court  of  Chancery,  against  C.  D. 
defendant :  And  n)hereasj  the,  said  G.  D.  being  duly 
served  with  a  process  of  subpoena,  issuing  out  of  our 
said  court  commanding  him,  (under  the  penalty  there- 
in mentioned,)  to  appear  and  answer  the  said  bill,  hath 
hitherto  refused  so  to  do,  and  thereupon  all  process 
of  contempt  hath  issued  against  him  :  And  whereas, 
C  D.  hath  of  late  absconded,  and  so  concealed 
himself,  that  the  sergeant  is  not  able  to  find  him, 
as  by  the  certificate  of  said  sergeant  appears.  Know 
ye  tiierefore,  that  we,  in  confidence  of  your  prudence 
and  fidelity,  have  given,  and  by  these  presents  give 
jlo  you,  or  any  three  or  two  of  you,  full  power  and 
authority  to  enter  upon  all  the  messuages,  lands, 
tenements,  and  real  estate  whatsoever  of  the  said 
C.  D.  and  to  take,  collect,  recover,  and  sequester 
into  your  hands,  not  only  all  the  rents  and  profits 
of  the  said  messuages,  lands,  tenements,  and  real  estate, 
but  also  all  bis  goods,  chattels,  and  personal  estate 
whatsoever:  and  thereupon  we  command  you,  any 
three  or  two  of  you,  that  you  do  at  certain,  proper,  and 
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eont^enient  days  and  hoots,  go  t6  and  etiter  upon  all  l^ 

ffiessuageS)  lands,  lenenients,  and  real  estate,  of  the  said 

C.  D.  and  that  you  collect,  take,  and  get  into  your 

bands,  not  only  the  rents  and  profits  of  all  bis  reat  ea- 

tat6s,biit  also  all  his  goods,  chattels  and  personal  estates, 

and  detain  and  keep  the  same  under  seqnertration  in 

your  hands,  until  the  said  C.  D.  shall  fblly  answer  the 

complainant's  bill^  clear  his  contempts,  and  our  said 

court  make  order  to  the  contrary. 

Witness,  James  Kent^  &c.  &c. 

f 
SI.  ivooest     The  first  process  against  a  ccoporation,  is  similar  16 

JSISon.*  ^'^'^'that  against  common  persoi>9>*  but  as  corporations  ex* 

ist  only  ia  the  intendment  of  law,  and  cannot  be  served 

with  personal  process,  the  method  of  enforcing  their 

appearance,  ii  by  distringas^  instead  of  attachment* 

The  form  of  a  distringas  in  such  case  is  as  follows : 

The  people  of  the  state  of  New-  York  j  by  the  Graee 
of  God^free  and  independent.    To  tfaQ  sheriff  of 

*  The  pnedeelAid  down  in  C9oper'$  PUaeHngt^  mnA  other  elemenftfy  vritar^io 
rehitioii  to  the  mtniier  of  proeeading  aga'iDit  eorporatioBs  aggregate,  ia  evfidentlj 
arrooete^mataitiBg  that  ihehiUStedagKinit  them  jAKMldpnj  fom  %  dlMtHkga»  U 
the  firat  inatatkee,  inatead  of  •  aobpcena,  nor  la  it  ee«y  to  eoigeetare  hov  thiauror 
lat  erept  in»  onleaa  from  the  ptaedee  wbieh  prefiila  in  Eagtand  of  itaning  anh- 
^caik«a  bofiora  the  hMI  ia  filed,  thoogh  tids  W  In  tiolfttion  of  the  atntnte  of  Ajmm 
In.ehanoery,  the  proeeaa  of  di$trin^a$  agaioat  a  eqrporatioa  aggregate,  la  not,  anil 
OBght  not  to  be,  inoed  in  the  fint  inatanee  agahiat  them,  nor  until  they  ineur  the 
•obtempt  of  the  ooorltf  by  a  dMbtdfence  to  the  eabpaaaa  in  «ot  appoarmg  agreeably 
to  ita  mandate.  It  ia  in  the  nature  of  an  attaehment  againat  iodhrMneJa,  irfker  th« 
due  aerrioe  and  retnm  of  a  aobpoena.->This  proeeaa  ia  iaaued  againat  a  eorporatioii 
for  the  pnrpoae  of  diiinUng  their  gooda  and  ehattehi»  reota  and  profiti^  f|ntfl  diey 
obey  the  mandate  of  the  eoort,  iaaued  in  the  fint  instanee  agreeably  to  the  peiyef  of 
the  bilL  Maddock,  in  hii  id  Tolume,  p.  16S.  saya,  when  a  eorporation  are  defend* 
anti,  and  they  refoae  to  appHf,  no  attaehment  ia  iaaaed,  but  a  ii$tHn^a9i  (meanhig 
thereby  to  appear  to  a  aubpcena.)  Again,  it  la  afeated  in  BUtektione's  Conunentatiti^ 
vqL  9.  p.  445.  that  the  proeeia  of  dittringat  eannot  be  iiaued  out  till  after  the  aer* 
vieeof  theaabpoma.  TVmer,  vol.  1.  p.  14  of  the  ItUr^fiueti&n,  edidon  ef  IStML 
aaya,  that  when  a  eorporation  are  made  defendant^  and  refuae  to  appear,  an  ap« 
pUcatiim  onght  to  be  made  h  the  elerk  for  a  di9tringa9  to  enjoin  an  appefiranee,  tie*. 
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Greeting :  We  command  you,  that  you 

make  a  distress  upon  the  lands  and  tenements,  goods 

and  chattels,  of  the  President,  Directors  and  Company, 

&c. — (giving  the  style  of  the  corporation,)  within  your 

bailiwick,  so  that  neither  the  said  President,  Directors 

and  Company,  of,  &c. — or  any  other  person  or  persons 

for  them,  may  l^y  their  hands  thereon,  until  our  court 

of  Chancery  shall  make  other  order  to  the  conti  ary ; 

and  in  the  mean  time,  you  are  to  answer  unto  us  for 

the  said  goods  and  ohattleSj  rents  and  profits,  of  the 

said  lands,  so  that  the  said  President,  Directors  and 

Company  of,  &c. — may  be  compelled  to  appear  before 

us,  in  our  said  court  of  Chancery,  wheresoever  it  shall 

then  be,  there  to  answer  to  us,  as  well  touching  the 

contempt,  which  as  it  is  alleged  they  have  committed 

against  us,  as  also  such  other  matters  and  things  as  shall 

be  then  and  there  laid  to  their  charge,  and  further  to 

perform  and  abide  such  order  as  our  said  court  shall 

make  in  this  behalf:  and  hereof  fail  nqti  and  bring  this 

writ  witli  you, 

[Witness.]    James  Kent,  &c.  &c. 

Endorsements 


10j> 
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By  the  court,  at  the  suit  of  A.  B.  for  want  of  appear-  "'SS^'opder  to 
mifie  :  Oyder  to  take  tjifs  bill  pro  qonfesisa^  tide  ante.  76.  ^nfi^i]  ^'* 
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DEFENCE   TO   A   SUIT. 

Special  Contents. 

I.  Defendanrs  appearance  entered. 
II.  Demurrer  without  oath  and  signed  by  solicitor* 
III-  If  defendant  demurs  for  want  of  parties. 
IV.  After  filing  the  demjurrer  when  it  ought  to  be  set  dowa  for 
argument. 

V.  How  to  set  it  down  for  argument. 

VI.  Notice  of  briuging  the  cause  to  a  hearing  on  demurrer. 
VII*  If  the  adverse  solicitor  resides  in  the  countj  where  notice 

is  to  be  given, 
yill.  Complainant  neglecting  to  bring  the  cause  to  a  hearing. 
i%.  Demurrer  to  be  signed  by  counsel* 
X«  If  overruled. 
XI.  If  genera]  to  the  whole  bill. 

XII.  Admits  all  the  facts. 

XIII.  Will  lie  for  want  of  jurisdiction. 

XIV.  And  in  like  manner  to  the  disability  of  the  person. 

XV.  And  on  an  account  of  a  deficiency  of  the  frame  of  the  bill. 
XVI.  It  must  be  founded  on  a  point  of  law. 
XVII.  A  bill  praying  fqr  the  appointment  of  a  guardian  not  de- 
murrable. 
XVIII.  Will  lie  when  parties  have  adequate  relief  in  law. 
h    XIX.  Notice  to  set  down  the  cause  for  argument  on  demurrer. 
XX.  Form  of  demurrer. 

Qf  Denmrringf  Pkadingy  and  Answering. 

I.  now  de.  If  the  defendant  appears,  he  does  it,  as  has  been  said, 
peartDfse  u  bv  entering;  the  same  with  the  clerk  m  court,  and  after 
this,  gets  from  the  clerk  an  oflSce  copy  of  the  bill,  to 
which  he  must  demur,  plead,  or  answer,  in  six  weeks, 
exclusive  from  the  day  his  appearance  is  required  to 
be  entered  by  the  subpoena ;  if  he  does  not,  he  will  be 
in  contempt,  and  other  process  of  contempt  will  issue 
against  him;  or,  the  complainant  may  proceed  to  take 
the  bill  pro  canfesso  against  him. 
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A  Demurrer. 
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Is  an  appeal  to  the  judgment  of  the  court,  whether  ^^-^  ^l^^^ 
the  defendant  is  obliged  to  answer  the  bill.    1  he  de-  the  •oi}«t«- "; 

^  ,  ,  eountei,    filed 

murrer  is  put  in  without  oath,  and  being  signed  by  the  yUh  the  ei»k 
solicitor  and  counsel,  is  to  be  filed  with  the  clerk  in  notiec  givm. 
court,  and  notice  thereof  given  by  the  defendant's  soli- 
citor to  the  complainant^s  solicitor. 

If  the  defendant  demurs  to  the  bill  for  the  want  offeDdmntdemurt 
parties,  or  other  defect,  which  does  not  go  to  the  equity  (2^*ke?^'5i© 
of  the  whole  bill,  the  complainant  may  amend  at  any  m^^lS^^! 
time  before  the  demurrer  is  set  down  for  argument,  or 
within  fourteen  days  after  receiving  notice  of  the  de- 
murrer, of  course  upon  payment  of  costs  to  be  taxed, 
and  in  all  cases  where  a  defendant  shall  demur,  which 
from  the  causes  of  demurrer  at  the  time  of  amendment 
shall  come  within  the  former  part  of  this  rule,  the  com- 
plainant's  right  to  amend,  and  the  terms  on  which  it 
may  be  done  shall  be  in  the  discretion  of  the  court,  and 
iriay  be  ordered  at  any  time  before  the  decree  allowing 
the  demurrer.(a) 

When  a  plea  or  demurrer  is  filed,  the  party  pleading  ^.^^  uS^*' de- 
er demurring  within  three  weeks  after  filing  the  plea  raorrer  when 
or  demurrer  shall  set  the  same  down  for  argubient  at  ^et  down  for 
the  next  term,  or  in  default  thereof,  an  order  may  be 
entered  that  the  same  be  overruled,  and  the  complain- 
ant shall  then  be  at  liberty  to  proceed  as  if  such  de- 
murrer had  not  been  filed.(6) 

The  cause  is.  set  down,  by  furnishing  the  register,  or  eaoM^^b  Mt 
assistant  register,  with  a  note,  containing  the  title  of  ^^'"*' 
the  cause,  and  the  time  issue  was  joined,  which  he  en- 
ters on  the  calendar  or  list  of  caubes  for  the  court.    If 

fa  J  Uule  18.  fAJ    Ilnl©  19. 


t. 
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this  note  of  issue  be  not  furnished,  the  cause  will  be 

considered  as  the  junior  cause.(c) 

«.  Koiioe  of     The  cause  being  set  down  for  argument  on  demur- 

toTfllMrbg^op  rer,  notice  of  bringing  it  to  a  hearing  must  be  served 

emumr.      ^^  ^^  solicitor  of  the  party  who  sets  down  tlie  cause 

7.  Notice  of  on  the  solititor  of  the  adverse  party.    If  the  adverse 

eause  to  a  hear- solicitor  rcsidcs  iu  the  couutv  where  the  court  is  to  be 

daysrifthead-held  at  the  time  of  the  argument,  the  notice  shall  be 

'Terse   solioiSitor.  ^  j       •    r  .    j  i      •  j  •/»  •  ji_ 

readet  in  tbeserved  eight  days  exclusive,  and  if  m  any  other  coun- 
STitTu^^d^i  tyy  fourteen  days  exclusive  before  the  day  of  hearing 
twhisWe.       ^j.  argument.    The  cause  must  be  set  down  for  hearing 
for  the  first  day  of  the  term,  if  there  be  time  for  that 
puipose,  or  for  as  as  early  a  day  in  term  as  circumstan- 
ces  will  permit,  (d) 
s.Cottii>iaiii.     If  the  complahiant  neglect  to  set  down  the  cause,  and 
"*  bring  ^'Ihf  ^^^g  the  same  to  a  hearing  at  the  first  term  after  the 
hSSk  ^thl    ®***^  ^  ^^  readiness,  to  be  set  down,  and  an  affidavit  of 
th)!t  *th?'  d^  ®^^^  defeult  ^all  be  made  iand  filed  in  the  register  or 
vh^^^  ^  .»*  assign*  register's  office,' an  order  may  be  entered  that 
OD  the  tame,   the  dofeiidant  be  at  liberty  to  bring  on  the  same  at  any 
time  thereafter ;  and  if  the  defendant  shall  set  down  the 
cauae  as  aforesaid,  and  the  complainant  shall  not  appear 
to  ai^gue  the  same,  the  bill  shall  be  dismissed  of  course ; 
butif  the  complainant  shall  a^^ar,  unless  the  complain- 
ant has  also  set  down  the  cause,  the  defendant  shall  have 
a  right  to  open  and  cbse  the  argument,  (e)  vide  Dis^ 
missal.    If  on  the  demurrer  the  defendant  prevails,  the 
complainant  will  be  dismissed ; — ^^if  the  demurrer  be 
oveiTuted,  the  defendant  must  answer. 

Presumidg  that  a  defendant  would  in  no  case  endea- 
voor  to  evade  the  plaintiflTs  bill  by  demurrer,  when  he 
could,  bona  Jidcy  venture  to  deny  the  truth  of  its  alle- 
ge j  Rule  32.  f  ej  Rule  98. 
fdj  Rule  31. 
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gations  on  oath,  it  is  become  an  established  rule  of  judg- 
ment in  courts  of  equity  that  every  thing  to  which  the 
demurrer  extends  is  true.  (/) 

A  demurrer  must  express  the  grounds  upon  which 
it  is  founded ;  and  in  doing  this  it  must  be  positive,  ex- 
plicit, and  certain,  leaving  nothing  to  supposition  or 
inference,  (g) 

If  the  demurrer  docs  not  go  to  the  whole  bill,  it 
mast  express  to  what  particular  parts  it  is  meant  to  ex-     ' 
tend ;  the  court  cannot  else  determine  on  the  validity 
of  the  tteraurrer  without  reading  the  whole  bill,  (h) 

Whenever  any  ground  of  defence  is  apparent  on 
the  bill  itself,  either  from  matter  contained  in  it,  or 
from  a  defect  in  its  frame,  or  in  the  case  made  by  it, 
the  proper  mode  of  defence  is  demurrer,  (t)    A  demur-   9.  Demurwr 
rer  must  be  signed  by  counsel,  but  is  good  without  ii,  SiumS. 
and  may  be  put  in  after  the  time  for  answering  is  but, 
and  at  any  time,  until  the  defendant  is  afiecfed  by  pro- 
cess of  ctintempt.  {j)     A  demurrer  is  always;  in  bar, 
and  goes  to  the  merits  of  the  case,  {k)    It  Inust  be 
founded  upon  this,  that  taking  the  charges  in  the  bill 
to  be  true,  (l)  it  is  an  absotule,  certain,  clear  proposi- 
tion, that  the  bill  would  be  dismissed  with  costs  at  the 
hearing,  (m)    And  though  tile  court  has  an  idea  Diat  if 
the  cause  goes  on,  there  may  be  some  ground  for  a  de- 
cree, yet  it  seems  it  is  bound  to  say  whether,  upon  the 

(/)  Barton,  107.  nota^  1  Ves.  4t(K.     -  (J)  Ide«i,  Thd  Eut  Indk  CompMiy  v. 

(J")  Ideont  lOS.  See  Edsell  v.  Badian-  HenehiMn,  3  Bro.  Carl.  Cai.  378. 

an,  8  Vet.   83.    Bowman   ▼.  Lygon,  1  (A:)  S  Mad.  2^.    Robeinlean  t.  Rous, 

AnsCr.  4.     Mynd  t.  Fraocii,  Idem,  7.  1  Atkina,  S4d. 

(A)  Bart  108.  Per  Hard.  Chan.  3  Vei.  </;  3  Mad.  82S.    See  Utterson  T.Mair, 

4il.    See  Ward  k  Alii  t.  The  Duke  of  2  Vet.  jun.  95. 

NorUkumberland  Sc  Alii,  2  Anitr.  4^9.  (m)  2  Mad.  idem.    Brooke  r.  Hewit, 

(O^Mad.  ^285.    Mitford's  Pleaangi,  SVei.855. 
99. 
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facts  as  stated  in  the  bill,  if  proved  or  confessed  at  tlie 
hearing,  a  decree  would  be  made,  (n) 
w\^*™J-     If  ^  demurrer  is  put  in,  and  overruled,  it  is  never 
"****•  allowed  to  stand  for  an  answer.    So  a  defendant  can- 

not demur  and  pleads  or  demur  and  answer  to  the  whole 
bill,  (o) 

A  demurrer  to  relief  is  overruled  by  an  answer  to 
the  discovery  of  the  facts,  (p) 

A  demurrer  must  express  the  several  causes  of  de- 
murrer, and  in  case  the  demurrer  does  not  go  to  the 
whole  bill  it  must  clearly  express  the  particular  parts 
of  the  bill  demurred  to.  (9) 
"•J^A  ^     If  a  demurrer  is  general  to  the  whole  bill,  and  there 

morrer  oa  ee-  ^  ' 

^M  bm.      ^^  ^°y  P^^'  either  as  to  the  relief,  or  the  discovery,  to 
which  the  defendant  ought  to  put  in  an  answer,  it  is  ge- 
nerally considered  that  the  demurrer  being  entire  nmst 
be  overruled,  (r) 
wJ^adSiu  "I     -^  demurrer  admits  all  the  facts  that  are  well  plead- 
thefaeti.       ed,(5)  and  the  facts  alone  without  the  conclusion  of 

law.(0 
fj  wam!!f  tt!     Demurrers  may  be,  Ist  For  want  of  jurisdiction,  be- 
ritdietioti.       oausc  uo  equity  is  apparent  on  the  face  of  the  bill  en- 

14  will  ue  titling:  the  plaintilT  to  relief  in  equity.  2d.  To  the 
of  the  penon.  persou.    3d.  Uu  accouut  01  a  denciency  in  the  ii'am^ 

of  the  bill.(i*) 

15  Oq  M.  '  •  ^  ^^^^  stating  a  case  in  which  a  court  of  equity  gives 
•oont  of  dcfc  relief,  cannot  be  demurred  to  for  want  of  equity  :  but, 
frame  of  the  whenever  no  sufficient  ground  is  shown  for  a  court  of 

equity  to  interfere,  the  defendant  may  demur  for  want 

(ff)8MML8S5.    Kemp  V.  Prior,  7  (7)3MmI.S2S. 

Vei.  215.  (r)  2  Mad.  S36. 

(a)  Dormer  ▼.  Forteaeue,  2  Atk.  283.  (t)    2   Mad.    S27.     The  East  lodia 

Jooea  T.  The  Earl   of  Strafford,  S  P.  Company  v.  Henchman,  1  Ves.  jaa.  889. 

WmjL  SOAnoD.  S  Atk.  S90.  (0  ^  Mad.  227.  Ford  ▼.  Peeriog,  tVes. 

(p)  RoberU  ▼.  Clayton,  3  Aottr.  71^.  jon.  7S.  L4>rd  Kaym.  tS. 

2  Mad  8M.  (»)  2  Mad.  €29,  30. 
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Ill 


of  equity  in  the  plaintiff's  case  to  support  the  jurisdic- 
tion of  the  court.(t;) 

2.  If  a  plaintiff  is  not  entitled  to  sue  by  reason  of 
any  personal  disability,  the  defendant  may  deiDur. 

If,  therefore,  an  infant,  or  a  mamed  woman,  an 
idiot,  or  a  lunatic,  exhibit  a  bill,  and  this  appears  oh 
the  face  of  the  bill,  and  no  next  friend  or  committee  is 
named,  the  defendant  may  demur,  and  this  ground  of 
demurrer  extends  to  bills  for  a  discovery  merely  ;  as 
well  as  to  bills  for  relief.(7i;) 

Where  plaintiffs  file  their  bill  in  a  corporate  capa- 
city, and  it  appears  on  the  face  of  the  bill  they  were 
not  entitled  to  sue  in  that  character,  a  demurrer  will 
lie.(x) 

3.  If  a  bill  wants  proper  parties,  it  is  demurrable, 
(unless  the  bill  be  for  a  discovery  merely;)  and  such 
demurrer  need  not  point  out  the  parties  by  name  ;  but 
it  is  sufficient,  if  the  objection  points  out  who  the  indi- 
viduals are,  by  some  description,  enabling  the  plaintiff 
to  make  them  parties.(y) 

If  a  plaintiff  amends  his  bill,  and  states  matter  arisen  * 
subsequent  to  the  filing  of  the  bill,  which. ought  to  be 
the  subject  of  a  suppleme  ntal  bill,  or  a  bill  of  revivor, 
a  demurrer  lies.(j3r)  If  a  bill  be  brought  concerning 
things  of  distinct  natures  against  several  persons,  or 
against  one,  it  is  demurrable.(a) 

A  demurrer  to  a  bill  in  'equity  must  be  founded  up-  \^  Mmt  be 
on  a  point  of  law,  which  goes  to  the  absolute  denial  of  JSSt *rf ^Uw! 
the  relief  sought.  (&) 

(v)  9  Mad.  Ssa  (x)  H  Mud.  S34.    Mitf<ord«i  Pleadings 

.   (vf)  SMadSSa  «0. 

(«)  6  Vet.  733    ib.SBCad.  (a)  S  Mad.  334.  Ward  t.  Duke  ef 

(y)  3  Mad.  334.   Attorney  General  ▼.  Korthamberland,  3  AnaCr;  AHS9, 

JmIwmh  U  Vet.  3€9.     See  Mitftfd*t  (H)  Verplank  and  other*  ?.  Caiiies  and 

Fleadhigs  M.  Wife,  1  Jelina  Chan.  Bep.  iWd.  57.  J. 
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irind  in  part.     If  the  demurrer  is  bad  in  part,  it  is  bad  in  tola. 

if.  A  bill.  The  appointment  of  a  receiver  rests  in  the  sound 
^i?ifm«ito1' discretion  of  the  court;  and  it  seems  no  ground  for  a 
S^SSLwc?^  demurrer  to  a  bill  praying  for  the  appointment. (c) 

IS.  Where     A  bill  filed  to  recover  the  amount  of  a  total  loss  on 

tbepantieshaTe  i.  r    • 

adequate  reUef  a  policy  01  msuraucc,  statmg  no  other  ground  of 
equitable  relief  than  that  the  policy  had  been  assign- 
ed to  the  ptaintifTs  by  the  insured,  in  whose  names  it 
had  been  effected,  and  that  the  insurers  refused  to 
pay,  was  on  demurrer  dismissed  with  cpsts.  The 
plaintiffs  having  adequate  remedy  at  law.((/) 

Notice  to  set  down  cause  Jor  argument  on  demurrer^ 

In  Chancery. 

r  C.  D.  Defendant, 
Between  )  and 

(  A.-B.  Complainant. 

Sir, 
19.  Kotjce  to         Please  to  take  notice,  that  I  intend  to  set  down 

■et  down  eanae  i     •    ■ 

for  argument  this  cause  for  argument,  and  bring  the  same  to  a  hear^ 
ing  on  the  demurrer  filed  therein,  at  the  next  court  of 
C^]ancery,  to  be  held  for  this  state  of  New-York,  at 
the  city  of  New- York,  on  the  second  Monday  of  June 
next,  at  10  o'clock  in  the  forenoon  of  that  day,  or  as 
soon  thereafter  as  counsel  can  be  heard  therein. 
Dated,  New-York,  1B18. 

Your's,  &c* 

£t  F.  Sol'r.  for  defendant 
G.  H.  Esq.  SoFr.  for  comp*t. 

96.  Form  of  Tfaft  joipt  aqd  several  demurrer  of  C.  D*  and  M.  N. 
jicmwrep.      ^^^  ^^  ^^^  defendants  to  the  bill  of  complaint  of  A.  B. 

(c)  1  Johiia.Chan.  Bop.  57«  ftaep  Gompwj,  1  Joh|M| C^n.  JSUg^. 

W  Qn^h  Mom  ▼»  Vaks^ 
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an  infant  by  hb  father^  and  next  friend  complainant. 
These  defendants,  by  protestation,  not  confessing  or 
acknowledging  all  or  any  of  the  matters  in  and  by  the 
said  bill  set  forth,  and  complained  of  to  be  true,  in 
manner  and  form  as  the  same  are  therein  and  thereby 
flet  forth  and  alleged,  severally  say,  they  are  advised 
that  there  is  no  matter  or  thing  in  the  complainant's 
said  bill  of  complaint  contained,  good  and  sufficient  in 
law  to  call  these  defendants  to  account  in  this  honor- 
able court  for  the  same ;  but  that  there  is  good  cause  of 
demurrer  thereunto,  and  they  do  demur  thereunto 
accordingly,  and  for  causes,  of  demurrer  say  that  the 
complainant's  said  bill  of  complaint,  in  case  the  same 
were  true,  which  these  defendants  do  in  no  wise  admit, 
contains  not  any  matter  whereon  this  court  can  ground 
any  decree,  or  give  the  complainant  any  relief  or  as- 
sistance against  them  these  defendants.    Wherefore, 
and  for  divers  other  errors  and  defects  in  the  complain* 
ant's  said  bill  of  complaint  contained,  and  appearing  on 
the  face  thereof,  these  defendants  do  as  aforesaid  de- 
mur in  law  thereunto,  and  humbly  crave  the  judgment 
of  this  honorable  court,  whether  they  are  compellable 
or  ought  to  make  any  answer  thereunto  otherwise  than 
as  aforesaid ;  and  these  defendants  humbly  pray  to  be 
bence  dismissed,  w  ith  their  costs  and  charges  in  this  be-* 
hsilf  most  wrongfully  sustamed, 

S.  F.  defendant's  solicitor^ 
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OF    PLEAUiyO? 

*  t 

Speci<it   Conten/ts* 

J.  Party  pleading  ip  3  vireeka  aAer  ^iqg  tho  pl«a  tp  aet  tb« 
same  do.v?n  for  arsiiiqient. 
II.  In  disabilftjr  of  Ihe  person. 
HI.  In  bar. 
]V.  Forca  of  a  plea* 

OJ   Pkading. 

A  PLEA  is  a  s|>ec]hl  ai>swer,  sbowingor  relying;  upon 
one  or  more  things  as  a  cause  wby  (he  suit  should  be 
either  dismissed,  delayed,  or  barred — It  does  not,  like 
the  demurrer,  rest  in  matters  charged  in  the  complain- 
ant's bill,  but  alleges  either  facts  to  which  the  com- 
plainant  may  reply ;  it  may  be  either  a  part  or  th^ 
whole  of  a  bill,  and  like  the  demurrer,  it  admits  all  the 
facts  alleged  in  the  bill  which,  it  does  not  controvert. 
Pleas  are'  of  three  sorts — 1  st  to  the  jurisdiction  of  th^ 
court  —2d.  to  the  person  of  the  plantiff — 3d.  in  bcir  of 
1  Party  pitad-  the  plautifiTs  suit.  (tt)  The  party  pleading,  ^nust  iii 
•ffcr"fiiiuVuie  three  weeks  after  filing  the  plea  or  demiurer,  ^et  the 
nii!e  dowu  fw  same  down  for  argument  at  the  next  term ;  or  in  de&ult 
SJTimt  term!  thereof,  that  an  order  may  be  entered,  ths^t  the  same, 
be  overruled ;  (b)  and  the  complainant  shall  then  be  at 
liberty  to  proceed  as, though  such  plea  or  demurrer 
had  not  been  filed  ;  but  if  the  defendant  shall  plead  a 
former  decree,  another  suit  depending  for  the  same 
cause,  or  other  matter  of  record  in  court,  the  defen- 
dant shall,  instead  of  setting  the  same  down  for  argu- 
ment, enter  an  order  for  a  reference  to  a  master  to 
examine  and  report  whether  the  plea  be  true,  and 

faj  Bart.  110-.Parker  8th  ptgt.       f^J  ISthRote. 
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Shall  ptocwe  the  toist^i-'s  Mport  Ifref fetipbn  Ijy  ihfe  nexl 
tgfhi — or  thiB  ptea  shall  be  cOHsidered  as  brerruled, 
ahdthe  complaihant  be  al  libfeHy  toptot^^d  as  though 
lio  such  plea  had  bden  filed,  unt^^^s  the  caiisi^  fc^  shot^ti 
to  the  contrary. 

l^leas  in  disabilfty  of  the  pfe«oti,  or  to  the  jttrisdlctioti  J.  p^"  «^^ 
of  the  court,  or  pleas  of  any  ttiiittei'  of  iecoitJ,  nfe^d  not  pe»«0B,it*.«* 
be  on  bath,  but  pleas  in  bar  bf  ttiatlew  in  pais,  must ""  ^ 
be  oh  bath,  and  all  pleas  must  b6  i$igni£d  by  counsel, 

A  plea  in  bar,  to  a  bill  in  Chattcery,  deily  itig  only  part   id  bar. 
of  the  material  facts  stated  ih  iMt  bill,  is  not  good. 
A  mere  denial^bf  ]fecls  is  prbpfer  for  ati  aii^t^'er,  ahd 
not  for  a  plea,  (c) 

the  !Fonn  of  a  Plea. 

The  joint  and  several  plea  of  C.  D.  and  M.  N.  two  4  ForniofciHi 
of  the  defendants  to  the  bill  of  complaint  of  A.  B.  an  ^  ** 
infant  by  G.  H.  his  father  and  next  friend,  complain- 
ant. 

The  said  defendant  by  protestation  not  confessing 
or  acknowledging  all  or  any  of  the  matters  or  things  in 
the  complainant's  said  bill  of  complaint  contained  to  bel  . 
true  in  such  manner  and  form  as  the  same  are  therein 
declared  and  set  forth,  do  plead  thereunto ;  and  for 
cause  of  plea,  say  that  heret(»fore,  and  before  the  said 
complainant  exhibited  his  present  bill  of  complaint  iii  this 
honorable  court,  to  wit,  on  the  day  of  which  was 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
eighteen,  the  said  now  complainant,  together  with  G.H. 
his  father,  in  the  said  bill  named,  did  exhibit  their  bill 
of  complaint  in  this  honorable  court,  against  these  de« 
fendants,  for  the  same  matter,  and  to  the  same  efiect, 
and  for  the  like  relief  and  purpose^  as  the  said  now 
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complainaBt  doth  by  his  present  bill  demand  and  set 
forth — To  which  said  bill  of  complaint,  these  defendants 
did  put  in  their  joint  and  several  answers — And  the 
said  complainant  didlhereto  reply,  and  other  proceed-^ 
ings  were  thereupon  had,  and  the  said  former  bill  is 
depending  in  this  honorable  court,  and  the  matters 
thereof  undetermined,  and  therefore  these  defendants 
do  plead  the  said  former  bill,  answer  and  proceedings 
in  bar  to  the  said  complainant's  present  bill,  apd  hum- 
bly pray  the  judgment  of  this  honorable  court,  whethr 
er  it  behooves  them  to  make  any  further  or  other  an« 
swer  thereunto  than  as  aforesaid^  and  pray  to  be 
hence  dismissed  with  their  reasonable  costs  and  char- 
ges in  this  behalf,  most  wrongfully  sustained. 

E.  F.  SoPr.  for  Dcfts, 
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Special  Contents, 

L  If  defendant  neither  demurs  nor  pleads. 

II.  The  answer  to  be  signed  by  the  party,  &c.  solicitor  and 

counsel. 

III.  Defendant  to-have  six  weel»  to  answer. 

IV«  Anawer  of  one  defendant  not  erldencn  against  the  other. 
Y.  The  wbdn  answer  to  be  taken  together. 
VI.  If  defendant  submits  to  answer. 
VII.  To  answer  specially  to  special  charges. 
VllL  If  a  fact  is  charged  to  be  within  the  defendant's  per* 

sonal  knowledge. 
IX.  A  party  daiming  relief  must  deny  all  notice* 
X.  Of  setting  down  the  cause  for  hearing  mi  bill  and  an- 
swer. 
XI.  Of  hearing  the  cause  on  bill  and  answer. 
XII.  The  complainant  to  have  three  weeks  after  notice  of 
defendant's  answer,  ^.  to  sel  down  the  cause,  ^'c. 

XIII.  The  form  of  the  answer. 

XIV.  Memorandum  of  the  date  of  issue. 

XV.  Note  of  issue  to  be  given  to  the  register  or  assistant' 

register. 
XVL  Notice  of  ^.eight  days  if  the  adverse  solicitor  resides  in 

the  county. 

If  the  defendant  neither  demurs  nor  pleads^  or  if  his  fJ^J^^  ^ 
plea  or  demurrer  be  overruled^  he  must  answer.    If  ^piJSkT 
he  has  no  interest  in  the  subject  concerning  which  the 
bill  is  exhibited,  he  may  answer  and  disclaim. 

But  if  the  defendant  does  not  do  this,  he  must  pro- 
ceed to  make  his  answer  to  the  complainant's  bilh  The 
answer  generally  contradicts  the  facts  stated  in  tihe 
bill,  or  some  of  them,  and  states  other  focts  to  show 
the  rights  of  the  defendant  on  th^  subject  of  the  suit ; 
but  sometimes  it  adouts  the  truth  of  the  case  made  by 
the  bill,  and  with  or  without  stating  additional  facts. 
To  aU  such  facts  as  is  material  for  the  defendant  to  an^ 
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swer^  he  must  speak  directly  and  {>ointedty,  and  with- 
out  equivocation  or  evaMoo;  confessing,  denying  or 
avoiding,  not  only  the  letter,  bat  the  substance  of  each 
charge. 

It  is  not  enough,  therefore,  to  deny  generaUy  "all 

the  matters  cbar|(ed  in  the  bill>"  but  kis  requisite  that 

eadt  specified  ebaiige  sliouldMiSeif^  a  specific  answer. 

Thus,  where  a  drfendant  'Wts  chwg^  \rith  receiving 

particular  sums  of  motiey  specified  in  the  bill,  it  was 

held  to  be  insufiicient  for  the  defendant  to  refer  by 

his  answer  to  a  schedule,  containii^,  as  he  averred,  a 

full  account  of  all  mim  of  moneys  tieceived  by  hun : 

for,  per  Lord  ThurlaW)  chaneellw,  the  defendant 

is  bound  to  "  answer  specifically  to  the  ^cific  charge  s 

in  the  bill,"  (a)  subjecting  the  question  arising  upon 

the  case  thus  made,  to  the  judgment  of  the  court. 

3.The  AMwer     The  auswor  being  engrossed  «ttd  signed  by  tke  par- 

%  dM  '^n^^  ty  and  solicitor  and  hici  oMosel,  ib  to  ht  sworn  to  be- 

id    dS^^f^fiintidter,  and  filed  wi^  The 

and  fwom  to.  gmsi|^|.  jQ^y  j^y  coiiaent  of  parties  be  taken  without 

oath,  but  then  it  must  be  taken  by  a  nntBter  or  a  com- 
missioner,  unless  a  special  order  of  the  court  be  ob- 
titeedftr  diKpensting  Witb  its  being  so  taken.  (9)  By 
the  I4tti.  (t)  rule  of  o^rt  fhe  defendant  stetHhiait^ 
«.DertmdaDt  to  SIX  ^wkn  eiclttsi^  from  the  dtt;y  oM  iAMk  Ms  a^^f- 
tolStt"epT*^*'ance  is  required  io  b6  entered  %y  the  fdmid*f  tfee 
8uhpo8B&,  and  tfae  timfe  itltowedfot*  tbeisetviee  th^feof, 
to  answier  the  o^tupliiinftnt^i^  bflli'^e  title,  ?tiiitti^' 
raent^f  pleadings  vide  eUaiH  iVirst,  the  conhn^IeiWi 
of  didintas  f^UHMBM  i§  talce  a  defendant's  ansttrten 

It  8e«ttl»  that  a  general  pow^r  fo  kiH  t^elaftive  io  the 
roanagem^ft  of  an  estate^  4^s  «iot  atlthorhe  tfre  it- 

« 

r*^  Bci<Niiil  It,  aotarf.  I.  B(«wii       {'t  J  Welt. 
C>.Cu«i,503.  Bart  117.  <)  Rule  14. 


[ 


torney  1^  put  iq  ^  ansvier  fbr  hk  priffpipaA  to  a  biU  ui 
chsmcery  r^lat^i^  to  itg|  and  that.  a^swer&  inueA  be  sign- 
ed by  the  par^,,fin4  bci  put  ift  uocter  oat^u  (d) 

Thq  answer  of  ooe  ^^fcodant  w  no  eyiMdRQe  against  ^^  ai^Sif 
hi«  co*d|^feRdaal^  («)  I^imTaTS 

An.  arawer  tp  a  hUjit  ^  d^cew vy  is  leFidflDCQr  ior  tbn  <i^      ^ 
defeadant,  and  unless   disproTed  by  two  mtQ^WfSi. 
iQiist  prcivai]  agaiQ4  ib»  ^Si^fptiom  in  the  tovip)^- 
a«t'8.baK(/)  ', 

Whei^  ihexe  j»  a  general  denial  w  the  4eferi^Qtfs: 
aQswer,  whiqh  is  cl^Qr  and  die^nc^  apy  amjiug^ty  or 
a|){>arfpt  eva^ioii iri^  s^ partkjidar  pm^tiWiOnptr^i^^e 
or  destroy  other  parts,  (g) 

The  wbol^  answOT  is  to  be^  IbSsw  togQ<jten.  and  iC  a»y  anl;r^  to'^to 
partkvjiaj  part  is  ambiguous,  it  ov^%  tP  be^  4A  t;ftft..««ko>  together, 

strued  as tp  coa^rt.wMfttbogeneral  dfimX^ (^Mt»»f); 

If  a  defendant  submits  to  answer  a  bill  of  disco vecyi^fj^^i^jj^u 
&c.  he  nm^  vafiwer  fu^y,  except  in  e€|iiii)ii««iMs;.as  ^JJ^^^II;^ 

TfbfirQ  h(^.  is.  a.  pweh^iser  fbr  a  vateftblQ  eioisidfinh        . 
lion*  (A).  Vtli^d«fei)dwtrertsbiRi^eif'o0afaM»M 
ql^M^on  i^  a  fiirtber  dkcpyerysit  ou^to  be  wc^a. 
iwU  a^  if  truOf  viiould  at  oncei  be  a  etear^  deetdcdiand 
ineyitable  bar  to  the  plaintiflTs  demand,  (ibidem.) 

A  de£wdai4  ia  b(Hind  ib  fais«fiswerto  admit  or  da-  . 
ny> all ttn^  facts  statediin  the  Ih}}ji  wiljb  aU  tbtir  nie 
terial  circumstances»  wijttti^  any  sj^ial  interrqgar 
Uursw.  in.  the  bill  far  tiiat  purpose*  (iM$m.) 

Th^  defendant  mwst  aossirer  speciaUt^  lo  th©  specific  .pliJiJ^"*''^ 

•peeial  eliirBeflj 

(J)  Rodgers  and   'wife   ▼.  Crager,  7  Joliii«.Rep- 557". 

(«)  Phoenix  ▼.  the  AjiigDeee  of  Ingn<*       (f)  IbideoL. 
heiVb.S  M119.  R#».  419.  (ik)  ¥fllhpdiM/a»iieep^  Chnrcb  eaa 

(/)  ClasoQ  ▼.  MoKriib  10  JohM^  iUp.   ethers  t.  Jaeqaei  nA  iMiinb  I  J«ll99* 
SU>  C)i.ltep.  #4, 
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•  •  •  «     . 

charges  in  the  bill,  and  give  the  best  account  he  can^ 
so  as  to  enable  the  plaintiff,  if  he  calls  for  an  account, 
to  possess  materials  to  state  an  account  (t) 

Exceptions  to  an  ansvrer  for  impertinence,  as  welt 
as  insufficiency,  are  made  in  writing,  and  referred  at 
the  same  time  to  the  master,  and  are  disposed  of  to- 
gisther.  (Jk) 

The  defendant  must  answer  directly  and  precisely 
to  every  material  allegation  in  the  bUl,  and  not  by 
way  of  a  negatire  pregnant :  The  charges  are  not  to 
be  answered  literally ;  but  the  defendant  must  con- 
fess or  trayerse  the  substance  of  each  charge  positively 
and  with  certainty.  (Z) 

Particular  and  precise  charges  must  be  answered 
partkuhirly  and  precisely,  and  not  generally,  though 
the  general  answer  may  amount  to  a  full  denial  (ibi- 

ci,!^  *o*b5     ^^  ^  ^^'  ^^  charged  to  be  within  the  defendant's  per- 
vithiD  the  da-  sonal  kuowledge,  he  must  answer  positively,  and  not  as 

ftndanet  per- ,       ,  -  ^  i     i.    j.  i  .       ^     . 

•QMi    know-  to  his  remembrance  or  belief ;  and  as  to  iucts  not 

•we/poStiTeiy!  within  bis  own  knowledge,  he  must  answer  to  ioforma-- 

tion  and  belief ;  not  as  to  his  information  and  hearsay, 

without  stating  his  belief  one  way  or  the  other,  (tii- 

devn.) 

A      partj     A  party  claiming  relief  in  equity  as  a  bona  Jtde 

^T^  dt  purchaser,  must  positively  and  precisely  deny  all  no- 

»7  »ii  notice,  jj^^^  though  it  be  not  charged,  (m) 

If  a  Feme  Covert,  who  is  a  defendant,  puts  in  an  an- 
swer separately  from  her  husband,  without  leave,  the 
court  on  motion  will  quash  it.  (n) 

(0  1  Johnt.  Ch.  Rep.  f%. 

fkj  Woodii   ▼.   MomII  Mkd  etben       f^J  FfOit  and  otben  ^v.  Beekaen^ 

1  J<»lmaL  Ck  Sep.  ISS.  1  Jokii.  Ch.  Rep.  MS. 

OJ  Woods  ▼.  Morrell  tnd    oihen^       C^J  Ferine  T.  3v«iii^  1  Jcknt-  Clu 

1  Johns.  Ch.  Rep.  113.  Rep.Slw 
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CffseUif^g  down  the  Cause  far  heuring  tg^on  BiU  mi 

Anmer. 

If  the  plaintiff  conceive  that  the  admissions  of  the  de-  ditn^hHluBl 
fendant's  answer  arc  by  Ihemselves  sufficient  to  sub-  *«  *^?"!»k  "p; 

•^  on     biU     and 

stantiate  his  case,  andentitlehim  tothe  decree  of  the  ««wer. 
court,  be  may  proceed  to  set  down  the  cause  for  hear- 
ing on  bill  and  answer,  the  manner  of  doing  which 
will  be  hereafter  shown  under  the  proper  title ;  but 
if  the  discovery  be  incomplete,  or  the  allegations  of 
<he  bill  be  kisuflSciently  replied  to,  the  plaintiff  may 
take  exceptions  to  the  defendant's  answer,  and  pray 
that  it  may  be  rendered  more  full  and  particular  to  the 
jpoinls  excepted  to.    On  the  other  hand,  if  the  answer 
be  impertinent,  that  is,  if  it  state  matter,  which  does  not 
relate  to  the  cause,  or  if  It  state  facts  which  are  un- 
connected with  the  inquiries  of  the  complainant ;  or 
if  it  be  prolix,  which  is,  where  there  is  an  unnecessary 
multiplicity  of  words  to  convey  tlie  meaning,  the  answer 
wiU  be  subject  toexceptions.    Should  the  exeepiions  be 
allowed  and  confirmed,  the  party  concerned  must  incur 
considerable  costs  ;  so  that  to  make  a  full  and  sufficient 
answer,  and  at  the  same  time  to  avoid  impertinence  and 
prolixity,  requires  some  professional  skill.    If  au  an* 
swer  be  scandalous,  which  means  abusive,  it  will  also 
be  subject  to  exception^  but  this  is  an  error  ^wbich  re- 
quires no  professional  skill  to  avoid,  (vide  post,  excep- 
tions.) 

.  When  the  compLiinant  considers  the  answer  insuifi* 
gidnti  this  must  be  taken  advantage  of  by  filing  excep- 
tions thereto  with  the  clerk,  (a)  But  if  the  answer  be 
deemed  scandalous,  or  impertinent,  the  practice  is,  on 
motion,  to  refer  it  to  a  master,  who  thereupon  summons 
the  parties,  and  after  hearing  them  reports  thereon,  (b) 

CaJ  57  Rale,  ^ee  %\m  15  Rule,  Bart.  ISl.  156.  C^J^  ^«4-  ^f'  ^^^  •li^ Fr.  %U 
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There  ma  j  be  a  reference  to  the  master  for  these  causes, 
or  any  of  them,  and  exceptions  filed  with  the  clerk  at 
the  same  time,  and  where  there  is  an  injunction,  or  ne 
exeaty  the  former  will  not  be  dismissed,  nor  Uie  latter 
discharged  upon  the  ground  of  the  defendant's  having 
answered  all  the  equity  of  the  complainant's  bill,  unless 
both  the  exceptions  and  reference  are  disposed  of,  so 
that  the  answer  may  be  considered  as  perfect  by  the 
court. 

The  duties  of  a  master  on  the  subject  of  references, 
forming  an  important  article  in  the  practice  of  the 
court  of  Chancery,  the  compiler  has  thought  pro- 
•  per  to  postpone  the  introduction  of  them  till  after 
the  suit  had  progressed  in  the  most  direct  course  to 
the  Court  of  Errors,  [vide  posil,  reference.] 

Of  hearing  the  cause  on  bill  and  answer.' 

Oil  ^JLu^'m     ^^^  answer  being  put  in  and  perfected,  the  next 
^iii^ud^iwcr.gt^p  jg  ^p  |[|g  part  of  the  complainant,  if  he  does  not 

mean  to  relinquish  his  cause. 

If  the  complainant  finds  sufficient  confessed  on  the 
defendant's  answer  to  ground  a  decree  upon,  he  may 
proceed  to  the  hearing  of  the  cause  on  the  bill  and  an- 
swer only,  without  filing  a  replication,  or  examining 
witnesses,  but  in  that  case  he  takes  the  defendant's  an- 
swer  to  be  true  in  every  part, 
pilfplilr  ^     ^^^  cause  must  be  set  down  within  three  weeks  af- 
ftlr  nottfST^*^^  ^^  answer  is  filed  and  perfected,  or  the  bill  at  the 
^wbcto^'fiS  "®**^  ^^  ^^y  subsequent  term  may  be  dismissed  un* 
fow  clown  the  less  thcrc  be  some  good  cause  shown  to  the  contra- 

pause    O'l    bill  •  . 

w4  «>»?«?     ry.  (a) 

fft^  12  Rule, 
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The  Form  of  an  Answer. 


The  joint  and  several  answers  of  C.  D-  and  M.  N.^^  ^"^  •' 


two  of'tbe  defendants  to  the  bill  of  complaint  of  A.  B. 
an  Infant  by  A.  B*  his  Father  and  next  friend,  com- 
plainant. 
These  defendants  now  and  at  all  iiiries  hereafter  sar* 

m 

ing  and  reserving  to  themselves  all  manner  of  benefit 
and  advantage  of  exception  to  the  man  j  errors  and  in- 
sufficiencies, in  the  complainant's  said  bUl  of  complaint 
contained,  for  answer  tbereunto^or  unto  so  much  or  such 
parts  thereof  as  these  defendants  are  advised  is  materi- 
al for  them  to  make  answer  unto — Thejr  answer  and 
say,  they  admit  that  in  the  complainant's 

bill  named,  did  duly  make  and  execute  such  last  wiU 
and  testamedt^  in  writing,  of  such  date  and  to  such  pur-« 
pose  and  effect  as  in  the  complainant's  said  bill  mentionh 
ed  and  set  forth,  and  did  thereby  bequeath  to  the  com« 
pdainant  such  legacy,  of 

dollars,  in  the  words  for  that  purpoise  menCiiNfied  in  th« 
said' bill,  or  words  to  a  like  puiport  or  efiect — And 
tfiese  defendants  further  answering,  say  that  they  ad- 
mit, that  the  said  testator  died  on  or  about  the 

day  of  without  revoking  or 

altering  the  said  will-^And  these  defendants  further 
answeiring  admit,  that  they  these  defendants,  sometime 
afterwards,  to  wit,  on  or  about  the  day  of 

duly  proved  the  said  will  before  Surrogate,  &c.  and 
took  upon  themselves  the  burthen  of  the  execution 
thereof.  And  these  defendants  are  r^ady  to  produce 
the  said  probate,  as  this  honorable  court  ^all  direct — 
And  these  defendants  further  answering  admit,  that  the 
said  complainant  by  his  said  Father^  and 

tiext  friend,  did  several  times  sin*e  the  said  legacy 
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of  dollars  became  payable,  apply  to  them 

these  defendants  to  hare  the  said  legacy  paid  or  secur- 
ed, for  the  benefit  of  the  said  complainant,  which  these 
defendants  declined,  by  reason  that  the  said  complain* 
ant  was,  and  still  is  an  in&nt,  under  the  age  of  twetity- 
one  years — wherefore  these  defendants  could  not,  as 
they  are  advised,  be  safe  in  making  such  payment,  or 
.in  securing  the  said  legacy,  in  any  manner  for  the  ben- 
efit of  said  complainant,  but  by  the  order  and  direction 
und  under  the  sanction  of  this  honorable  couil — and 
these  defendants  further  answering,  say,  that  by  virtue 
of  the  said  will  of  the  said  testator,  they  possessed 
themselves  of  the  real  and  personal  estate,  goods, 
chattels,  and  effects  of  the  said  testator,  to  a  consider- 
able amount:  and  do  sidmit  that  effects  of  the  said  te&- 
tator  are  come  to  their  hands^  sufficient  to  satisfy  the 
complainant's  said  legacy,  and  which  assets  they  adaiit 
lo  be  tratgect  to  the  payment  thereof,  and  are  liviUiog 
and  desirous,  and  do  hereby  offer  to  pay  the  same,  as 
this  hOnwable  court  shall  direct,  being  indemnified 
therein ;  and  these  defendants  deny  all  unlawfbl  comr 
bination  and  confederacy  in  the  said  bill  charged  with- 
out that,  that  any  other  matter  or  thing  material  or  ne* 
i^essary  for  these  defendants  to  make  answer  unto,  and 
not  berein  or  hereby  well  and  sufficiently  answered  uor 
to,  confessed,  or  avoided,  travereed  or  denied,  is  true,  to 
the  knowledge  or  belief  of  these  defendants.  All  which 
matters  and  things  these  defendsu^  are  ready  to  aver> 
maintain^  and  prove,  as  this  honorable  court  shall  di- 
rect ;  and  humUy  pray  to  be  hence  dismissed,  witb  their 
reasonable  costs  and  charges,  in  that  behalf  most 
wrongfully  sustained. 

Sworn  to  this  day  C.  D. 

of  1818.  Before  me,  M.IS^ 

I,  K,  Master  in  Chancery.  G.  H.  SoFr  for  def  (. 
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A  memorandum  of  the  date  of  the  issue  to  be  delivered 

to  the  register : 

In  Chancery. 

SA.  B.  Complainanl^ 
and 
C.  D.  Defendant 

liet  this  cause  be  set  down  for  bearing  at  tbe  next  .i^^?«?^<';« 

^  ittae  jomed  to 

court  of  Chancery,  to  be  held  at  tbe  city  hall  of  the  ci-  ^  ?•▼•»  »  *• 

*^  rc|^itier  or  ftt> 

ty  of  New-York,  on  the  2d  Monday  of  June  next,  on  *t«iit    r^r*- 

bill  and  answer — The  issue  was  joined  on  the 

day  of  1817.  E.  F.  SoFr.  for  compH. 

G.  H.  SoFr.  for  deft 
To  Isaac  L.  Kip,  Esq.        Dated  181  & 

assistant  register.  Yours^  kc.  &c.    £.  F. 

Notice  of  bringing  the  cause  to  a  hearing. 

In  Chancery. 

c  A,  B.  Complainant^ 
Between    <  and 

(CD.  Defendant. 

Take  notice,  that  I  intend  to  bring  this  cause  to  a    is  ne  ao* 

hearing  on  bill  and  answer  at  the  next  court  of  Chan-  njh^S^^ 

eery,  to  be  held  at  the  city  hall  of  the  city  of  Ne w- ISdetti"  ti£ 

York,  on  tbe  second  Monday  of  June  next,  at  the  open- S^^^urT  iTS 

ing  of  the  court  on  that  day,  or  as  soon  thereafter  asJjy^lSJJuJ 

counsel  can  be  heard — Dated  tbe        day  of        1 81 8. «'  ^^^^j-PO 

E.  P.  Sorr.fol:  CompH. 

To  G.  H.  Esq.  dePt  soFr. 
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9 

OF  THE  REPLICATION  TO   THE  DEFENDANT'S  ANSWER* 

Special    Contents. 

I.  To  be  filed  in  3  weeks. 

II.  Nolice  to  be  given  by  the  complainant^s  solicitor. 
Iir.  The  form  of  the  Replication. 
IV.  Cause  at  issue  on  filing  the  Replication. 

Of  the  ReplicaHon  to  the  defendants  answer. 

If  there  be  not  sufficient  confessed  or  admitted  by 
the  defendant's  answer,  so  that  the  complainant  may  go 
to  hearing  on  the  bill  and  answer,  or  if  the  defendant 
contradicts  the  facts  charged  in  the  complainant^s  bill, 
or  any  of  them,  or  sets  (brth  new  facts  and  circum- 
stances, which  the  complainant  is  not  disposed  to  ad- 
mit, both  of  which  is  usually  the  case,  the  complain- 
ant must  maintain  the  truth  of  his  own  allegations,  and 
deny  the  validity  of  those  alleged  by  the  other  party  in 
a  replication  to  the  defendant's  answer,  which  is  a  gen- 
eral averment  of  the  truth  and  sufficiency  of  the  cora- 
plainant'B  bill,  and  as  general  a  denial  of  the  truth  and 
sufficiency  of  the  defendant's  answer. 

1  To  be  filed     The  replication  must  be  filed  within  three  weeks  af- 

ter the  answer  is  perfected,  (a)  It  is  filed  with  the 
clerk  in  oourt,  without  oath,  and  does  not  require  te 

2  Notice  gw-  be  signed  by  counsel.  Notice  of  its  being  filed, 
^h^n^s  ""wTi-"  must  be  given  by  the  complainant's  solicitor,  to  the  so- 
foSaS'?.^i2S:  Kcitor  for  the  defendant. 

'  ^^'  Where  the  defendant  disclaims  generally  to  the  whole 

bill,  no  replication  is  to  be  made,  but  otherwise,  where 
the  disclaimer  goes  only  to  a  part  of  the  bill,  (b)  If  the 
plaintiff  reply  to  a  plea  or  demurrer  he  admits  them 
(if  true)  to  be  good,  (n) 

(a)  Rule  19.        W  3  Atkln^  589.       (c)  fiait  149. 
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Of  ike  form  of  a  Replication* 

The  replication  of  A,  B-  complainant  to  the  answer  ^^'^^'JS^ 
of  C.  D.  and  E.  F.  defendants :  ,   tic». 

"This  repliant  saving  and  reserving  to  himself  all  and 
all  manner  of  advantage  of  exception  which  may  be 
had  and  taken  to  the  manifold  errors,  uncertainties  and 
insufficiencies  of  the  answer  of  the  said  defendButs,  for 
replication  thereunto  saith^  that  he  doth  and  will  aver, 
maintain,  and  prove  his  said  bill  to  be  true,  certain  and 
sufficient  in  the  law  to  be  answered  unto  by  the  said 
defendants,  and  that  the  answer  is  very  uncertain,  eva- 
sive and  insufficient  in  the  law  to  be  replied  unto  by 
the  repliant  without  that,  that  any  other  matter  or  thing 
in  the  said  answer  contained,  material  or  effectual  in 
the  law  to  be  replied  unto,  and  herein,  and  hereby, 
well  and  bufficiently  replied  unto,  confessed  or  avoid- 
ed, traversed  or  denied,  is  true ;  all  which  matters  and 
things  this  repliant  is  ready  to  aver,  maintain  and 
prove,  as  this  honorable  court  shall  direct,  and  humbly 
prays,  as  in  and  by  his  said  bill  he  hath  already  pray- 
ed." 

Every  cause  is  deemed  at  issue  on  filing  the  replica-,  a.  cmse  «t 
tion,(<2)  and  this  rule  at  once  cuts  off  a  long  train  of  spe-  npu«^i!!*'^^ 
cial  pleadings,  which  yet  may  have  place  in  the  En- 
glish courts,  but  which  are  there  seldom  resorted  to, 
and  which  answer  no  other  purpose  than  to  retard  the 
progress  of  the  cause,  and  augment  the  bilkof  costs. 

(iD  Rale  91. 
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OF  T^fi  EXAMINATION  OF  EVIDENCE. 

'Special  Cantenti* 

I.  Before  whom,  and  how  taken. 
U.  Fonn  of  ioterrogatories  io  equttj. 
ni.  How  depositions  in  equity  are  to  be  taken  before  an  ex- 

aminer 
IV.  Time  of  furnishing  copies  of  the  interrogatories. 
Y,  Rule  for  the  plaintiff  to  produce  witnesses* 

VI.  Precipe  to  the  clerk  in  court. 

VII.  Notice  to  the  opposite  solicitor,  of  a  daj  being  given  to 

produce  witnesses* 
VIII.  How  interrogatories  are  to  be  administered  to  witnesses. 
IX.  Form  of  an  oath  to  be  administered  to  witnesses. 
X.  When  a  witness  dies  before  the  examination  is  signed. 
XI.  Examiner  not  strictly  bound  by  the  letter  of  the  inter- 
rogatories. 

XII.  Depositions  to  be  read  by  the  examiner. 

XIII.  Where  a  witness  refuses  to  attend  to  be  examined. 

XIV.  Form  of  a  subpoena  to  testify  before  the  examiner. 
XV.  Notice  to  the  witness. 

XVI.  Examiner's  certificate  of  the  interrogatories  being  filed, 
&c.  &c. 

XVII.  A  witness  once  examined  before  an  examiner. 
XVIII.  No  examination  of  a  witness,  after  the  rule  for  publica- 
tion is  out 

XIX.  A  witness  misbehafing. 

XX.  The  court  may  order  the  further  examittation  of  a  witness. 

XXI.  Notice  to  the  4pposite  solicitor  of  the  tune  and  place 

of  the  examination,  4*c. 
XXlI.  Form  of  the  notice. 

XXIII.  Showing  a  witness  dispensed  with. 

XXIV.  Form  of  depositions. 
XXV.  Of  passing  publicatiou. 

XXVI.  Of  examining  the  credit  or  competency  of  witnesses. 
XXVII.  Notice  of  filing  the  articles. 
XXVIII.  Form  of  the  articles. 
XXIX.  Of  the  examination  of  witnesses  De  Bene  Ene. 
XXX.  Of  the  examination  of  witnesses  viva  voce  at  the  bear^ 
ing  of  the  cause. 
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1st  Of  the  examinatioit  of  evidence,  SCc. 

We  are  now  come  to  that  stage  of  a  suit,  in  which 
it  becomes  proper  to  treat  of  the  evidence  which  ought 
to  be  adduced  in  the  cause,  that  is,  such  as  is  admis*" 
sible  in  a  court  of  equity,  and  at  the  same  time  suffi- 
cient  to  establish  the  charges  in  the  bii],  and  thereby 
found  a  decree. 

Before  whom,  and  how  taken*  Of  passing  publican* 
tion.  The  sufficiency  and  responsibility  of  witnesses. 
The  examination  of  witnesses  De  Bene  Esse,  and  Viva 
voce  at  the  trial  of  the  cause. 

By  the  replication,  the  complainant  takes  upon  him- 
self, in  effect,  to  prove  by  the  testimony  of  the  wit- 
nesses, every  fact  which  is  alleged  in  the  biH,  which  is 
material  for  the  support  of  his  case,  and  which  is  not 
admitted  by  the  answer  of  the  defendant ;  and,  it  is  a 
general  rule,  (not  however  without  exceptions,)  that 
the  complainant  must  prove  a  fact  denied  by  the  an- 
swer, by  the  testimony  of  more  than  one  witness,  for 
if  there  be  but  the  oath  of  a  single  witness  to  contra- 
dict an  allegation  which  the  defendant  has  made  on 
oath,  tliere  is  but  oath  against  oath,  and  of  course  no 
foundation  for  a  decree ;  nor  can  the  scale  ever .  be 
turned  against  the  defendant  in  such  a  case,  by  an  ex- 
amination as  to  the  credibility  of  the  defendant, .  for 
whatever  hi^  credit  may  be,  the  complainant  has  cho- 
sen to  require  his  oath,  and  must  be  content  to  abide 
by  it,  unless  he  can  establish  its  falsity  by  preponde- 
rating testimony.  It  is  presumed,  however,  that  this 
rule  is  not  so  inflexible,  but  that  it  will  yield  to  those 
rules  which  are  the  result  of  experience,  ahd  a  know- 
ledge of  human  nature,  which  is,  that  violent  presump- 
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tion  is  equal  to  full  proof,  and,  indeed,  if  it  be  ad- 
mitted, that  between  the  oath  of  a  single  witness,  and 
the  uncontradictoiy  oath  of  another  witness,  the  court 
nrnst  stand  indifferent,  there  ii  no  reason  why  the 
same  presumptiye  testimony,  which  would  be  giTen  in 
a  court  of  law,  should  not  be  decisive  in  a  court  of 
equity;  In  criminal  <^ourt8i»  tfa^re  ta  a  general  rule  of 
the  same  nature,  that  there  cannot  be  a  conviction  of 
peijury  on  the  oath  of  a  single  witness^  because  there 
would  be  only  oath  against  oath ;  yet,  convictions  of 
perjury  have  taken  place,  where  the  oath  of  a  witness 
has  been  corroborated  by  the  proof  of  circumstances, 
which  gave  rise  to  that  violent  presumption  (which  the 
law  considers  as  conclusive)  of  the  defendant's  guilt* 
It  majv  however,  be  questioned,  wliether  admitting 
presumptive  evidence  to  weigh  against  the  oath  of  a 
defendant^  ought^to  be  such  an  exception  to  the  general 
rule  that  there  cannot  be  a  decree  againtit  the  answer 
of  a  defendant,  unless  there  be  more  than  the  oath  of 
one  witness  in  contradiction  to  the  answer ;  for,  if  in  a 
court  of  equity,  as  in  a  court  of  law,  violent  presump- 
tion is  to  be  accepted  iu  full  proof— then  the  proof  of 
circumstances,  from  which  this  presumption  is  to  arise 
by  more  than  one  witness^  is  a  contradiction  of  the 
defendant's  answer,  by  the  oath  of  more  than  one 
witness.  Where  the  facts  charged  in  the  bill  are  fully 
denied  by  the  answer,  there  can  be  no  decree  against 
the  answer,  on  the  evidence  of  a  single  witness  only, 
without  coiToborating  circumstances  to  supply  the 
place  of  a  second  witness,(a)* 
In  aH  courts,  which  proceed  according  to  the  course 

(a)  Smith  ▼.  Broth  &  others,  1  Johai.  Chn.  Bep.  459k 
*  See  the  ease  of  Hart  v.  Ten  Eyek  e<  a^  at  t  o  the  effect  of  an  aniver  :  Appear 
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Qf  Uie  civil  law,  ib^  examination  of  witaes^es  is  takeo 
in  writing ;  it  is  {>robable  this  ueed  to  be  done  in  open 
4C0urt ;  but  these  courts  buve  found  it  necessary  to  rid 
themselves  of  so  burtbensoine  a  duty,  and,  at  present, 
the  examination  of  witnes^s  in  the  coiirt  of  Chancery 
is  taken  before  officers  appointed  for  that  purpose. 
Th^re  are  certain  facts>  wliich  from  their  nature  may 
seem  to  admit  of  little  controversy,  that  may  be  proved 
by  witnesses  exanoined  viva  voccy  in  open  court,  at  the 
hearing  of  a  cause  ;  such  as  the  execution  of  a  deed^ 
where  a  defendant  neither  admits  nor  denies  the  exe- 
cution in  his  answer,  but  leaves  the  party  to  make 
proof  thereof,  (to  use  the  technical  phrase,)  as  he  shall 
be  advised.  For  it  is  presumed,  that  if  the  execution 
of  the  deed  was  to  be  controverted  in  the  pleadings,  as 
if  one  party  was  to  allege  that  a  deed  was  genuine, 
.and  the  other  that  it  was  forged,  the  court  would  not 
permit  this  question  to  be  examined  at  the  hearing. 
This  kind  of  examination,  never  can  take  place,  but 
by  the  special  permission  of  the  court,  obtained  in  due 
form. 

Of  the  examination  of  witnesses.    Before  whom,  and 

how  taken. 

The  cause  being  at  issue,  by  the  filing  of  the  repli*      i.  Befor« 
,  cation,  the  parties  proceed  to  maintain  the  allegations  tidm/*" 
contained  in  their  respective  pleadings,  by  the  exami- 
nation of  witnesses. 

This  examination,  is  either  before  an  examiner,  or 
before  special  commissioners,  nominated  by  the  par- 
ties, and  authorized  by  a  commission  of  dedimus  potes- 
^tatein,  issuing  out  of  the  court,  to  take  the  deposition 
of  the  witnesses. 

Though  there  seems  to  be  no  rule  in  this  state  to 
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determine  when  the  testimony  shall  be  taken  before  an 
examiner,  or  when  it  shall  be  taken  by  commission^ 
still  it  is  but  reasonable  to  suppose,  that  this  must  de* 
pend  much  upon  the  situation  of  the  witnesses,  as  well 
as  the  officers,  who  are  duly  authorized  to  take  exami- 
nations, to  be  read  in  the  court  of  Chancery. 

If  the  witnesses  reside  in  this  state,  a  commission  to 
examine  them  issues  of  course,  and  is  made  out  by  the 
clerk,  in  behalf  of  the  party  procuring  the  same,  upon 
his  application  for  that  purpose.(a)  But,  if  the  wit-- 
nesses  are  in  another  state,  or  in  foreign  parts,  then  the 
commission  neyer  issues,  but  by  order  of  the  court, 
founded  on  the  special  application^  of  which  we  shall 
trelat  hereafter. 

Of  taking  testimony  before  an  examiner. 

When  the  cause  is  at  issue,  interrogatories,  properly 
engrossed,  are  to  be  left  with  an  examiner,  at  his  office, 
which  is  termed  f,ling  interrogatories,  on  which,  for  the 
purpose  (»f  compelling  the  attendance  of  witnesses 
who  reside  in  this  state,  a  subpoena  may  issue  by  the 
twenty  first  rule  of  court.(ft)  The  form  of  the  inter- 
rogatories are  as  follow ; 

Interrosratones  exhibited  in  equity . 

ixA^J^^v^!^^  Interrogatories,  to  be  administered  to  witnesses,  to 
io  equity.  \^  produced,  sworn,  and  examined,  in  a  certain  cause 
depending  and  at  issue  in  the  court  of  Chancery,  of 
the  state  of  New-York,  wherein  A.  B.  is  complain 
ant,  and  C,  D.  is  defendant,  on  the  part  and  behalf  of 
the  said  complainant. 

1st  Interrogatory.   What  is  your  name,  age  and  oc* 

r  (a)  Ruk  U.  (ft)  Rule  21. 
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cupatiOD,  or  profession?  Do  you  know  the  parties,  com* 
plainant  and  defendant,* in  the  title  of  these  interrogato- 
ries named,  or  any,and  which  of  them,  and  how  long,  &c. 
&c.  &c.  declare  the  truth,  and  your  knowledge  therein. 
2d  Interrogatory.  Did,  or  did  not,  G.  H.  in  the 
foregoing  interrogatory  named,  and  when,  and 

where,  in  your  sight,  or  presence,  or  in  the  presence  of 
any,  and  what  other  person,  or  persons,  to  your  know- 
ledge, sign,  seal,  publish,  or  declare,  his  last  will  and 
testament,  in  writing,  or  any,  or  what  writing,  as  and 
for,  or  purporting  to  be  his  last  will,  &c.    Declare. 

3d  Interrogatory.  Do  you  know  of  any  applica- 
tion, or  applications,  which  have  been  made  by,  or  on 
the  behalf  of  the  above  named  complainant,  to  the 
defendants  above  named,  or  either,  and  which  of  them, 
for  the  payment  of  a  legacy  of  S800,  in  the  pleadings 
^n  this  cause  mentioned  to  have  been  bequeathed  to, 
or  for  the  benefit  of  the  said  complainant,  &c.  if  yea, 
set  forth  when,  or  about  whe^t  time,  or  times  respec* 
lively,  and  by  whom,  by  name,  and  to  whom  and 
where,  such  application,  or  applications,  was,  or  were 
so  made,  and  whether  the  same  was,  or  were  so  made, 
and  whether  the  same  was,  or  were,  in  any  and  what 
manner  complied  with,  or  assented  to,  or  referred  and 
rejected  to,  and  by  whom,  and  for  any,  and  for  what 
reasons  ?    Declare,  &c* 

Lastly.  Do  you  know  of  any  other  matter,  or  thing, 
and  have  you  heard,  or  can  you  say  any  thing  touch- 
ing the  matters  in  question  in  this  cause,  that  may  tend 
to  the  benefit  and  advantage  of  the  complainant  in  this 
cause,  besides  what  you  have  been  interrogated 
unto  :  if  aye,  declare  the  same  asjf  particularly  in-* 
terrogated  thereto. 

E.  F.  SolV.  for  Comp't. 
G.  H.  of  Counsel. 
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DepasiHans  in  equity  before  an  examiner* 

ken  befora  u     After  filing  the  interrogatories  with  the  examiner, 

exammer.      (jjg  solicitor  of  the  party,  in  whose  behalf  the  witnesses 

are  to  be  examined,  is  to  give  notice  to  the  opposite 

solicitor  of  the  same,  and  furnish  him  with  copies  of  the 

interrogatories  to  be  administered  to  the  witnesses, 

which  copies  of  the  interrogatories  if  direct,  shall  be 

4.  Time  of  fumishcd  six  days  before  the  day  assigned  for  the  ex- 

piet  or  the  in-amination  of  the  witnesses  by  the  examiner,  and  if  the 

terrosa         interrogatories  are  cross,  then  they  shall  be  furnished 

two  days  before  the  examination.(a) 

JRnJe  for  the  plaintiff^  to  produce  witnesses. 

^witifft^pISI  Before  the  cause  is  in  a  state  to  be  noticed  for  hear- 
rfaeewitneMet.  j^g^  g^ch  of  the  parties  must  enter  a  rule, :  requiring 
the  opposite  party  to  produce  his  witnesses,  which  is  a 
ride  of  three  weeks  ;(i)  at  any  time  after  the  expira- 
tion of  that  rule,  another  rule  must  be  entered  to  pass 
publication,  which  is  also  a  rule  of  three  weeks,(c) 
which  means,  that  the  examiner  make  public  the  ex- 
aminations of  the  witnesses  taken  before  him,  by  deli- 
vering copies  thereof  to  the  parties ;  and,  after  publi- 
cation passed,  neither  party  can  examine  other  wit- 
nesses, except  by  leave  obtained  on  special  motion. 

Let  the  following  praecipe  be  given  to  the  clerk  in 
court : 

In  Chancery. 

cQ.  D.  Befendaot 
Between  <  and 

C  A.  B.  Complainant, 

to  Se^Sk^     April        1818.    A  day  is  given  to  the  complainant 
"'"^  to  produce  witnesses,  in  three  weeks* 

(a)  Bole  68.  (6}  Bale  SO.  (c)  Rale  Sa 
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Let  the  following  notice  be  given  to  the  opposite 
solicitor : 

In  Chancery. 

!C.  D.  Defendant, 
and 
A.  B.  Complainant. 

Sir, 

Please  to  take  noticCf  that  a  day  is  given  to  the  j.  Kotiae  t* 

'         ^  the  oppotiieto- 

complainant  ixi  the  above  cause,  to  produce  witnesses  ^^^  "^-^l^i 
in  three  weeks ;  and  that  a  rule  has  been  entered  by  produoa    wit, 
the  clerk  in  court  for  that  purpose,  of  which  the  an- 
nexed is  a  copy.    Your's,  &;c. 

G.  H.  soFr  for  defendant 

To  E.  F.  Esq.      > 
soFr  for  comp't.  J 

In  Chancery. 

c  C.  D.  Defendant, 
Between  I  and 

'  A.  B.  Complainant. 

A  day  is  given  to  the  complainant  to  produce  wit- 
nesses, in  three  weeks. 

April        1818. 

Elmendorff  cUrk. 

Interrogatories  to  be  administered  to  witnesses.    ' 
Vide  Interrogatories,  antCj  page  132. 

The  parties  being  at  issue,  proceed  to  the  examina*  s.  Howinter* 
tion  of  the  witnesses,  and  the  interrogatories  being  pe- liSS^I^^S^i^^ 
rused  with  care,  that  the  same  be  pertinent,  and  only  to  ***  ^'*^**^ 
the  points  necessary,  the  witnesses  are  to  be  sorted  and 
examined  on  those  interrogatories  only,  that  their  tes- 
timony doth  extend  unto,  without  the  needless  interro- 
gatories of  matters  unnecessary  or  immaterial,  as  well 
as  to  avoid  the  charge  of  both  parties,  plaintiff  and  de- 
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fendant,  in  superfluous  examinftUons.  No  wilaess  sball 
be  examined  by  the  examiner,  without  giving  previous 
notice  lo  the  adverse  party.(a) 

The  following  is  a  copy  of  the  oath,  to  be  admin- 
istered to  the  witness,  by  the  examiner  or  commis- 
sioners : 
9.  Oath  to  be  «<  You  shall  true  answer  make,  to  all  such  questions  as 
vitnntscs.  shall  bc  askcd  of  you  on  the  interrogatories  filed  m 
this  cause,  pending  in  the  court  ot  Chancery  of  the  state 
of  New-Y  ork,  wherein  A.  B.  is  complainant,  and  C.  D. 
is  defendant,  without  favor  or  affection  to  either  party, 
and  therein  you  shall  speak  the  truth,  the  whole  truth, 
and  nothing  but  the  truth»  so  help  you  God.'' 

After  the  witness  is  fully  examined,  the  depositions 
are  read  over  to  him,  and  the  witness  is  at  liberty  to 
amend  or  alter  any  thing,  after  which  he  signs  them, 
and  the  jurata  being  added,  the  examination  is  tlien 
complete,  and  good  evidence; 
tke  vitnelldiS     Where  tlie  witness  dies  after  examination,  but  be- 
iSliMtiilr  S*'  ^^^  ™^^  examination  is  signed  by  him,  the  depositions 
•gned.         ean  not  be  made  use  o£  (b)  If  the  opposite  solicitor  thinks 
^   it  necessary  to  cross  examine  the  witaess,  then  he  pre«- 
pares  and  files  cross  interrogatories,  of  which  the  op- 
posite solicitor  is  to  have  a  copy  and  notice— where 
the  interrogatories  for  cross  examining  a  witness  are 
not  filed,  or  the  witness  is  not  required  to  be  cross  ex- 
amined whilst  he  is  under  original  examination,  but 
permitted  to  depart  about  his  business,, the  party  who 
intends  to  >  cross  examine  that  witness  must  pi^ocuie 
his  examination  in  the  best  way  he  can. 
not  ^''8t?Suy     The  examiner  is  not  strictly  bound  to  the  letter  of 
S  o?  Ihetbe  interrogatories,  (c)    . 

interrogatoriet^ 

(a)  Hinde,  321.  Ord.  Chan.  103.    (6).Hinde,323. 1  Will  4R  Gopeland  t.  Stetmu 
fcj  HindedSS.    ilnsUSTS. 
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It  is  tiie  duty  of  the  examiner,  gravely,  iemperately 
and  leisurely,  to  takelhe  deposition  of  the  witnesses 
without  any  metiace,  disturbance  or  interruption  of 
them,  in  hindrance  of  the  truth— And  after  the  deposi-^J^^^^^^J,^ 
tions  are  taken,  the  examiner  ought  to  read  the  same  ^^^^  ^^  ^^^ 
distinctly  to  the  witnesses,  and  suiHfer  them  to  explain  •mnw. 
themselves    for    the    manifestation    of    the     whole 
truth,  (ibul.) 

No  re-examination  of  a  witness  upon  the  same  interro* 
gatories,  on  the  ground  that  be  spoke  Uncertainly  on  the 
first  examination  is  to  be  without  leave  of  the  court.(a) 

A  witness  should  go  before  an  examiner  free  to  an«* 
swer  all  interrogatories,  and  not  with  a  deposition  al- 
ready prepared.(6) 

Proof  taken  in  a  cause  must  be  secundum  altegaia  et 
probata.(c) 

If  a  cross  bill  contains  a  charge  of  fraudulent  mils- 
conduct  in  arbitrators,  but  no  such  allegation  is  made 
in  the  answer  to  the  original  bill,  though,  by  a  general 
order  of  the  court,  the  depositions  taken  ih  the  original 
suit  are  allowed  to  be  read  in  the  cross  ^liit,  yet  suclh 
parts  of  these  depos>itions  as  relate  to  the  fraudulent 
misconduct  not  charged  in  the  original  suit  in  which 
they  were  takei),  will  be  sappre8sed.(£f) 

Proofs  .taken  in  a  cross  suit  will  not  b^  allowed  to 
be  read  on  the  hearing  in  the  original  catide,  unless  the 
parties,  by  themselves,  or  by  their  privies,  by  repre- 
sentation, are  the  same  in  both  causes,  (e) 

It  septus  that  the  testimony  of  an  arbitrator  is  not 
to  be  admitted  to  impeach  his  award4(/') 

(iO  FrAe  R^:i6a.  165,  («}  Purine  t.   Swain   and  ot&cri,^. 
\b)  Underbill  ▼.   Van  .Cortlandt  and  Johns.  Ch.  Rep.  475. 

olhen,  8  Jobnt.  Ch.  Rep.  339.  (/)  Underhill  v.  VfUB  CortlMai  tnd 
(e)  iW  others,  ib.  359. 

(d)  Ibid. 

IS 
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A  defendant  who  appears  to  have  no  interest  in  llie 
cause,  but  is  made  a  party,  projorma  only,  may  be  ex- 
•  amined  as  a  witness  for  his  co-defendant,  notwithstand- 
ing the  plaintiff  has  filed  a  replication  to  the  answer  of 
such  defendant.(fl) 

An  executor,  against  whom  a  bill  has  been  tdken pro 
cbnfesiSOf  in  a  sniit  by  legatees,  is  a  competent  witness 
for  the  other  defendants  or  devisees.(6) 

It  seems  that  a  guardian,  ad  litcmy  is  a  competent 
witness,  he  being,  at  most,  liable  only  for  costs,  which 
ai-e  not  of  course,  but  discretionary,  and  according  to 
circumstances,  (c) 

Where  a  witness  refuses  to  attend  to  be  examined  hy  an 

examiner,  how  to  proceed. 

la  Where  a  Where  there  is  reason  to  suj^ose  a  witness  will  not 
w  «irDd'to*bo  voluntarily  attend  to  be  examined,  recourse  must  be 
enamined.  j^^  j  |^  compulsory  proccss  of  subpoena,  ad  testijicandum, 
which  commands  the  witness  to  whom  it  is  directed, 
laying  aside  all  pretences  and  excuses,  to  appear  be- 
fore the  examiner,  to  testify  in  behalf  of  the  party  re- 
quiring his  testimony,  agreeably  to  the  21st  rule  of 
court.({/)  To  obtain  this  writ  kt  a  praecipe  be  left  in  the 
clerk's  office,  in  the  following  form : 

Subpoena  T.  K.  to  appear  in  chancery,  before  A* 
B,  examiner,  returnable  immediately  to  testify  in  be- 
half of  A.  B.— Tested  this  day  of  March,  1818. 

F,  G,  Solicitor  for  Comp*t 

Svhp<cna  to  testify  before  the  examiner, 
i4.subp«na      Tlie  People  of>  the  state  of  New- York,  by   the 

to   tertify    be-  *^  'J 

fore  the  exam* 

ittcr.  (a)  Klric  t.  Hodgsoii  And  otherv^  8    and  ochen;  S  Johns.  Cli.  tt^.  5!4» 

Johni.  Ch.  Rep  550.  (c;  Ibid. 

(6)  Lupton  and  PeanaU  ▼.   Lopton       (d)  Bale  81* 
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Grace  of  God,  free  and  Independent    To 

Greeting :  For  certain  causes  offered  befor^ 
us  in  Chancery  ;  We  command  you,  and  sirictly  en? 
join  you,  that  laying  aside,  and  notwithstanding  any 
excuse,  you  persoually  be  and  appear  imnaediately  af- 
ter the  receipt  of  this  writ,  before  A.  B.  Esq.  one  of  \ 
the  examiners  of  our  court  of  Chancery,  at  liis  office,  : 
situate  at  No.         in                street,  on  the            day                  ^i 
of               for  the  purpose  of  giving  evidence  in  a  cer-                - 
tain  cause,  now  depending  in  our  said  couil  of  Chan- 
cery, wherein  A    B.  is  complainant,  and  C.  D.  is  de- 
fendant, on  the  part  of  the            and  this  you  may  in 
no   wise  omit  under   the   penalty  of  250  dollars. — 
Witness,  James  Kent,  Esq.  Chancellor  of  our  said 
state,  at  the  city  of  New- York,  the          day  of 
in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  eighteen.                                   Elmendorfiderk. 

E.  F.  SoFr. 

This  subpoena  may  contain  the  names  of  aU  the  wit-    is-  ^iwcviee 
nesses,  and  be  served  upon  each  witness  in  the  manner  ****    *^     **** 
of  serving  an  ordinary  subpoena,  to  appear  and  answer 
by  delivering  a  copy  to  the  witness,  and  lAowing  him 
at  the  same  time  the  original.    But  the  service  should 
be  personal  upon  the  witness. 

When  witnesses  are  to  be  examined  by  commis- 
sioners, the  rule  provides.  That  for  the  purpose  of 
compelling  the  attendance  of  witnesses  who  reside  in 
this  state,  a  subpoena  may  issue  under  the  seal  of  the 
court,  with  a  blank  for  the  name  of  the  witnesses  to  be 
filled  by  the  party  procuring  the  same,  as  occasion 
may  require,  requiring  the  witnesses  to  attend  beforo 
the  commissioners  in  the  commission  named,  at  such 
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lime  and  place- as  the  commissioners  shall  appoint,  for 
the  purpose  of  giving  eyidence  in  the  cause  therein 
described ;  and  a  memorandum  in  writing,  subscribed 
by  one  or  more  of  the  commissioners,  designating  the 
time  and  place  where  the  commissioners  shall  itieet 
for  that  pill-pose,  being  left  with  the  witness  at  the 
iime  the  subpoena  shall  be  served  on  him,  shall  be  suffi- 
cienf  to  compel  the  attendance  of  such  witness  at  Ihe 
time  and  place  designated,  in  like  manner  as  if  the 
time  and  place  of  the  meeting  of  such  commissioners 
had  been  specially  designated  in  such  subpoena,  or  to 
incur  a  contempt  if  he  does  not  attend  accordingly.(a') 
.ailof  STIS-  ^  witness  thus  served  with  a  subpoena  to  testify  and 
tetT(%ato>tei   notice  as  before  stated,  if  he  nefflect  or  refiise  to  attend 

being  filed  ana  .    *     '     .  .  *^ 

nffida^t  of  the  to  be  cxamlncd,  a  certificate  of  the  interrogatoris  be- 
vice  of  the  iub- mg  filed,  and  that  the  witness  has  not  attended  to  be 
sworn  to  the  interrogatories,  must  be  obtained  from  the 
examiner,  and  an  affidavit  made  of  the  personal  service 
of  the  subpoena  to  testify.  An  application  is  next  to  be 
made  by  motion  of  course  in  coqrt,  that  the  witness  do 
at  his  own  expense  attepd  and  be  sworn  and  examined 
in  days,  or  be  committed  to  prison ;  whereupon 

the  court,  upon  hearing  the  certificate  and  affidavit  of 
service  read,  will  make  an  order  upon  the  witness,  thai 
he  attend  the  examiner  and  be  examined  to  the  inter- 
rogatories, filed  in  days  after  personal  service 
of  the  order,  or  in  default  that  he  stand  committed  to 
prison. 

'   The  certificate  of  the  examiner  in  relation  to  the  fil- 
ing the  interrogatories  and  the  affidavit  of  the  solicitor, 
in  relation  to  the  personal  service  of  the  subpcBua,  are 
in  the  usual  form. 
Witnesses  examined  on  direct  and  cross  interrogate- 

(a)  Rule  fit. 
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lies,  or  eUher>  shall  be  sworn  generally  to  give  their 
evidence  on  the  interrogatories  to  be  frcMn  time  to  time 
exhibited  to  them  by  the  examiner,  so  as  to  avoid  the 
unnecessary  repetition  of  oatb3.(a) 

A  witness  once  examined  either  before  an  examiner  J^^JJ^^J^^ 
or  commissioner  shall  not  be  ajg;ain  examined  either  to  ^l^ff  !?^!^ 

o  miner  or  eom* 

the  same  or  different  facts  unless  by  the  consent  of  the  n»i««oner  •hjii 

•^  not    agBiR    be 

Opposite  party,  or  by  order  of  the  court,  on  sufficient  examined  an. 
•cause  shown  by  affidavit  or  otlierwiee  according  to  cir- 
cumstance8-(6) 

New  interrogatories  may  be  exhibited  for  tlie  €ixarai- 
nation  of  new  witnesses  at  any  time  before  publication, 
.  although  there  have  been  joint  commissions  issued  in 
the  cause.(c) 

But  there  can  be  no  examination  of  witnesses  after  tj.  Koe/a- 
the  rule  for  publication  is  out-  (J)  IJJtaeM^ftlr* 

The  interrogatories  must  be  concise  and  to  the  point,  p'lTbuSlSoo^Ji 
if  otherwise,  or  if  they  be  leading  or  directory  as  "  do  ^^ 
you  not  know,"  they  will  be  suppressed.(e) 

When  the  cause  bascome  to  a  hearing,  if  it  appears    ig.  a  wk- 
tbat  a  witness  has  misbehaved  in  his  answers  to  the  in-  !^  £^ 
terrogatories,  the  depositions  may  be  suppressed.(/) 

If  a  further  answer  to  interrogatories  be  deemed  ma-  scThecoort 
terial,  the  court  may.  order  i  further  examination  of  the  SSier'cxwn* 
witness  on  the  interrogatories,  before  a  master  or  inJJ^"^*^'^" 
open  court(g) 

Having  filed  your  interrogatories  and  served  the  op-  ^i.  Notieeto 
posite  party  with  a  copy  thereof,  and  having  agreed  iSHeS?^ The 
with  yomr  witnesses  and  the  examiner,  when  the  exami-  J|*J^;  J"/^  ^u^ 
nation  will  take  place,  you  give  the  opposite  solicitor  S?L*iSi!»£SS^ 
notice  of  ^he  names  and  additions  of  the  witnesses, 

(a)  Rale  Sd.  (e)  Barton,  171,  lit  F.  Vez.  400. 

|»)RQle9^  (/)  PbUlps^.TliomMW,lJohns,Cii. 

(c)  Hinde,  833.  Rei».  I4a 

(<0  Uinde,  331.  {g)  Ibiil. 
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and  of  the  time  and  place  of  examination.  The  no- 
tice may  be  in  the  following  form  :(a) 

In  Chancery. 

A.  B.  Complainant, 
Between  i  and 

Defendant. 

»  Fom  of        Sir, — ^Please  to  take  notice,  that  I.  W.  who  resides 
tbe  DoUee.      ^  ^^^  ^^^  ^^^j  ^£  ^j^^  ^j^^  ^£  NeJw-York,  merchant, 

will  be  examined  as  a  witness  in  this  cause,  on  the  part 
of  the  complainant,  by  Anthony  Bleecker,  Esq%  one  of 
the  examiners  of  this  court,  at  his  office,  situated  in 
Pide-«treet,|in  the  city  of  New- York,  on  Saturday  hexty 
the  4th  of  July,  at  10  o'clock  in  the  foYenoon  of  the 
same  day — ^Dated  this  1  July,  1 81 8. 

Yours,  &c.  E.  F.  SoFr.  for  Comp't 

To  G.  H.  Def 't's.  SoFr. 

This  notice  must  be  given  two  days  excludve  of  the 
day  of  service,  and  before  the  day  assigned  for  the  ex- 
33.  shewipg  adfiination  of  the  witnesses  by  the  examiner.  In  Enff- 
penwd  witik  Jand  it  is  the  practice  to  show  every  witness  to  the  op- 
posite party  before  he  is  examined,  but  the  28th 
rule  of  court  dispensed  with  it,  and  the  above  no^ 
tice  is  substituted  in  its  ^tead — when  one  party  has 
filed  direct  interrogatories,  the  other  party  may  file 
with  the  same  examiner  cross  interrogatories,  of  which 
he  must  furnish  the  opposite  party  with  a  copy  and 
notice,  that  the  witness  is  to  be  examined  on  cross 
interrogatories.  Copies  of  all  cross  interrogatories 
shall  be  furnished  two  days  before  forwarding  the 
commission,  if  a  commission  be  intended  to  be 
made  use  of,    or  before  the  day  assigned  for  the 

(a)  Rule  88. 
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examination  of  the  witnesses*(a)  The  examiners,  af- 
ter taking  the  depositions  to  all  the  interrogatories  to 
which  the  witness  examined  can  depose,  shall  add  one 
general  clause,  indicating,  that  to  the  remainder  of  the 
interrogatories,  the  witness  cannot  depose  (when  there 
are  any  so  circamstanced)  without  specially  enumerat- 
ing all  the  interrogatories,  so  as  to  swell  the  proceed- 
ings unnecessarily.(&) 

Instructions  to  the  Examiner. 

After  the  interrogatories  have  been  filed  with  the 
examiner,  and  before  the  time  when  the  witnesses  are 
to  be  examined  thereon,  the  party  whose  interrogato- 
ries are  filed,  will  serve  on  the  examiner  instructions 
for  the  examination  of  his  witnesses,  according  to  the 
several  points  upon  which  he  wishes  their  testimony  to 
be  taken,  specifying  the  interrogatories  on  which  they 
are  to  be  examined.  This  is  a  great  saving  of  time, 
as  well  to  the  examiner  as  the  witnesses,  and  facilitates 
the  progress  before  the  examiner.  These  instructions 
may  be  in  this  form :  .     . 

In  Chancery. 

C  A.  B.  Complainant, 
Between    <  and 

(  C.  D.  Defendant 

Sir, 

You  will  please  to  examine  the  several  witnesses 
on  the  part  of  the  complainant,  upon  the  interrogator 
ries  filed  witli  vou  in  this  cause  as  follows: 

(a)  Ride6S.  (6)  Bote  39^ 


i 
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A.  B.  to  Ibe  1st,  2d,  3d,  7th,  and  last  interrogatories. 
C.  p.  to  the  1st,  4th,  6th,  8tb,  and  last  interrogatories. 
£..F.  to  the  1st,  2d,  dtb,  4th,  and  last  interrogatories. 
Dated,  the  day  of  1818. 

Your's,  &c. 

E.  F.  SoFr  for  Comprt 
To  A,B.  Esq.  Examiner. 

A  similar  course  may  be  adopted  when  the  witnesses 
are  examined  by  commissioners,  in  which  case  the  in- 
structions will  be  forwarded  with  the  interrogatories. 

Form  of  Depositions  of  Witnesses  in  Chancery. 

In  Chancery.  . 

M.  Form  of  R»  P.  a  wltness  produced,  sworn  and  examined 

tiow.  *^°"''       .    on  direct  interrogatories,  to  him  administered  jin  a 

certaiQ  cause  pending  in  the  court  of  Chancery,  of 

the  state  of  New- York,  wherein  C.  D.  is  complain- 

*"  ant,  and  £.  F.  is  defendant,  on  the  part  of  the 

complainant,  deposeth  as  follows,  viz : 

To  the  first  Intendgatory,  this  deponent  saith,  that  he 
is  aged  twenty-five  years  and  upwards ;  has  no  par- 
ticular profession ;  he  knows  the  complainant,  and 
has  been  acquainted  with  him  for  twenty  y^ars  last 
past ;  but,  that  he  knows  the  defendant  merely  by 
sight. 

To  the  second  interrogatory,  this  deponent  saith,  that 
some  time  in  the  month  of  May  last,  to  tlie  best  of 
his  recollection  as  to  the  time,  he  was  present  at  the 
iiouse  of  the  complainant,  when  a  conversation  took 
place  between  the  complainant  and  defendant,  rela- 
tive to  the  tract  of  land  mentionied  and  inquired 
about  in  said  interrogatoi^y ;  that  the  complainant 
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asked  the  defendant,  &c.  &c.  and  to  the  other  mat* 
ters  and  things  inquired  about  in  tlie  said  interroga- 
toiylhis  deponent  cannot  depose,  .as  be iknows. no- 
thing in  particular  respecting  the  same. 

To  the  third  interrogatory,  tliis  deponent  saith,  that  ha 
is  acquainted  with  the  hand-wriling  and  signature  of 
the  defendant,  from  the  circumstance  of  haying  fre- 
quently seen  him  write  and  sign  his  name ;  aivi,  that 
as  to  the  paper  writing,  marked  with  the  letter  O, 
mentioned  in  said  interrogatory,  and  now  produced 
and  shown  to  the  deponent,  the  name  C.  D.  sub« 
scribed  to  tlie  same,  is  in  the  proper  band  writing  of 
the  said  C.  D.  the  defendant. 

To  the  seventh  interrogatory,  this  deponent  cannot  de- 
pose more  particularly  than  he  has  already  men- 
tioned in  his  answjer  to  the  second  interrogatory. 

To  the  last  interrogatory,  this  deponent  saith,  that  he 
remembers  hearing  the  defendant  say,  &c. 

To  the  fifth  and  sixth  interrogatories,  this  deponent 

cannot  depose,  and  to  the  rest  he  was  not  examined. 

Sworn  and  examined  this       >  j.  p 

day  of  before  me,i  *" 

A.  Bleecker,  Ex'r  in  Chan'y. 

»  *        ■        ♦ 

Caption  to  l^epositions  on  Cro$^  Tnterrogaiories. 

In  Chancery. 

K.  F.  a  witness  already  examined  on  direct  m^ 
terrogalories  to  him  administered  on.^he  part  of 
the  complainaiit  in  ascertain  cause,  pendiog  in  the 
court  of  Chancery^  kc.  where  jn  A.  B.  is  coRq>laui<' 
ant,  and  C.  I),  is  defendant,  and  now  examined  on 
cross  interrogatories  on  the  part  of  defendairt,  de« 
poseth  as  follows,  viz : 

19 
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Of  Pasnng  PvbUcetiw. 

S5.  Of  pas.  When  the  examination  of  witnesses  on  both  sidt^ 
two.  "  is  perfected,  either  party  serTes  the  other  with  a  rule 
or  order  of  court,  importing,  that  the  depositions  will 
be  made  public,  unless  sufficient  cause  be  shown  against 
it,  within  a  time  therein  expressed,  which  is  a  rule  of 
three  weeks.(a)  If  no  cause  is  shown,  the  rule  is 
made  absolute  ;  this  is  termed  "  Passitig  publication," 
and  absolves  the  examiner  from  his  oath  of  secrecy. 
One  rule  to  produce  witnesses,  add  one  rule  to  pass 
publication  shall  be  sufficient,  and  each  shall  be  a  rule 
of  three  weeks.(i) 

Publication. 

After  publication  has  passed,  but  the  depositions 
taken  not  read,  a  motion  to  enlarge  the  time  of  publi- 
cation will  not  be  granted  but  oo  special  cause  shown, 
and  due  notice  to  the  opposite  party  of  the  motion.(c) 

Afler  publication  has  once  passed,  witnesses  cannot 
be  examined,  unless  under  very  special  circum- 
stances.(cl) 

To  enlarge  publication,  is  to  stay  or  postpone  the 
rule  for  passing  publication ;  and  a  motion  for  that 
purpose  ma3'  be  granted,  on  reasonable  cause  shown ; 
but  this  is  very  different  from  a  motion  to  examine 
witnesses,  after  publication  has  actually  passed.(e) 

The  deposition  of  a  witness,  whose  examination  was 
not  closed  until  after  publication  had  passed,  was  al- 
lowed to  be  read,  he  having  been  cross-examined  by 

(a)  Riil«  90.  {d)  flamonley  ▼•  Laabert  li  otlifn» 

(A)  Bute  SO.  8  Johni.  Oh.  Rep.  438. 

(c)  HaoMTilej  ▼.  Brown,  SJflbnakClL  (#)  Ibid. 
Bep*  48S» 
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die  opposite  partj^  and  no  actual  abuse  appearing; 
but  such  practice  is  irregMlar.(a) 

Snle  to  Pass  PnbUcation. 
In  Chancery, 


A.  B.  Complainant^ 
Between    I         and 

Defendant. 


SA.B. 
ai 
C.  D. 


Day  is  given  to  the  defendant  above  mentioned^ 
to  show  cause  why  publication  should  not  pass  in 
three  weeks.    Dated  this  day  of  1818. 

Elmendorf,  clerk. 
To  G.  H.  Esq.  def 'ts.  solV. 

This  notice  of  the  rule,  as  well  as  the  notice  of  the 
ruldo  produce  witnesses,  is  usually  served  by  the 
clerk  in  court  himself  upon  the  solicitor,  to  whom  it  is 
addressed,  although  it  may  be  safe  for  the  solicitor  to 
attend  to  it  himself^  and  see  that  the  notice  is  actually 
served. 

In  Chancery. 

S.A.  B.  Complainant, 
and 
C.  D.  Defendant. 

June  1818. 

Day  is  given  to  the  defendant,  (or  plaintiff, J  for 
passing  publication  upon  a  joint  commission  returned. 

Elmendorf,  clerk. 

(a)  Underhfll  ▼.  Van  Govrtfaiiidt  and  cKthtth  9  JoImm.  Chan.  Sep.  339. 
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Is  CkmiiMr^^ 

'    c A.  B.  CooiplaintoU 

Between  <  and 

(C.  D.  Di^fendant. 

July  1818. 

We  conseDt  that  publication  do  forthwith  pass. 

E.  F-  SolV-  for  Comp't. 
G.H.  SolV-forDefu 

'  Of  ibis  tule,  the  solicitor  entering  it,  niifst  giye  the 
advet^ef  pafty  notice,  and  at  tlie  expiration  (nf  the  time 
limited  by  the  rulp,  the  solicitor  for  the  coiiiplain- 
ant  obtains  a  certificate  froni  the  clerk,  that  the  rules 
for  the  examination  of  witnesses,  as  well  as  for  passing 
publication  are  expired ;  and  on  the  delivery  of  this 
c^itificate  to  the  register,  or  assistant  register,  be  wUl 
enter  an  order  in  his  book  to  the  folk) wing  effect : 

Ordjtt  jot  Passing  PubHwHon. 

In  Chancery. 

!A.  B.  Complainant, 
and 
C.  D.  Defendant. 
*  *  • 

On  reading  and  filing  the  certificate  of  Edmund  El- 
niendorf,  F^q.  the  clerk  of  this  court,  residing  in  the 
pity  of  New- York,  by  which  it  appears,  that  the  rules 
to  produce  witnesses  and  pass  publication  in  the  above 
cause  have  l>eeh  tegularjy  entered  attd  serted,  and 
have  expired  ;  arid  on  motion  of  Mf.  fi.  F.  solicitor 
for  the  complainant,  it  is  ordered  that  publication  in 
the  said  cause  do  pass  immediately* 

After  the  entering  of  the  above  order,  either  the 
pQmpIainant  or  defendant  may  obtain  a  copy  thereof^ 


aetre  the  B9xm  on  the  examiner,  and  tfa^tehy  abtain 
copioiof  :ib9  (|epo6iiWns  taken  in  the  cause,  wbkh 
4io8a8  the  ^xaitninatioos. 

There  can  be  no  further  examiDation  of  witnessed, 
even  though  witnesses  should  baTe  been  sworn  in  a 
cause,  and  their  examination  commenced,  it  caonoit  be 
proceeded  on  without  an  order  of  the  court  for  enlarg- 
ing puUicatioQ 

But  until  this  rule  expires,  either  party  may  file  in- 
terrogatories, and  continue  to  examine  his  witnesses. 

Publication  may,  and  most  commonly  does  pass  by 
consent  of  parties,  that  is,  when  both  parties  have  ex- 
atiiined  their  witnesses,  and  ar6  thereby  prepared  to 
bring  the  cause  to  a  hearil)g,  a  rule  is  entered  with  the 
register  by  consent  that  publication  forthwith  pass,  or 
that  it  pass  in  such  time  as  may  be  limited  by  the  rule. 
{Vide  consent  rule ^  ante  14c{.) 

After  the  examination  of  the  witnesses,  and  the  rule 
for  publication  is  entered,  publication  may  be  stayed 
by  motion  in  court,  or  petition  to  the  chancellor  soon 
after  publication  has  actually  passed,  upon  proper 
grounds  being  stated  by  affidavit.  The  court,  upon 
inotion  or  petition,  will  grant  the  party  leave  to  exa- 
mine other  witnesses,  bul  the  court  will  not  do  it  if  the 
party  applying  for  this  favor  has  seen,  or  read  the  de- 
positions taken  in  the  cause,  and  it  must  appear  to  the 
court  by  tbfe  affidavit  that  this  has  not  been  the  case.(a) 
(  Vide,  uhdkr  the  head  of  ntotiony  post) 

Where  publication  had  passed  in  a  cause  without 
any  witnesses  being  examined  on  either  side,  the  court 
refused,  especially  after  the  elapse  of  more  than  two 
years  from  the  time  of  filing  the  bill,  to  open  the  rule 

.  (fO  i%r>«onv*iCMnffi3i,m^     .    •  "  .,- 
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for  publication,  on  the  affidavit  o^tbe  plaintiff)  of  Uie 
diflcoreryof  a  witness,  who  would  prove -a  materia] 
fact  in  the  cause  denied  in  the  answer^a)  Mor  woul<l 
the  court,  under  the  circumstances,  award  a  fe^ned 
issue  in  the  cause,  that  being  a  measure  of  sound  dis* 
cretion.    {Ibid). 

Amending  Depositions  of  WUnesses. 

Amending      Afler  publication  passed,  and  the  cause  set  down  for 

v^mmm'  ®^ hearing,  the  deposition  of  a  witness  was  allowed  to  be 

amended  on  examination  of  the  witness  by  the  court, 

he  being  aged,  and  very  deaf,  and  a  mistake  made  by 

taking  down  his  testimony  by  the  examiner.(i) 

A  witness  who  has  been  examined  before  a  com- 
missioner by  consent  of  parties,  on  affidavit  that  his 
testimony  was  not  truly  taken  down  by  the  commis- 
sioner, who  had  mistaken  it  materially,  was  ordered  to 
be  re-examined  before  the  examiner,  there  being  no 
suggestion  of  any  tampering  with  the  witness.(c) 

Of  Examining  to  the  Credit  or  Competency  of  Wit- 
nesses. 

^  Of  eza-  After-publication  has  passed,  and  the  depositions  deli- 
JJ^H^oJ^com!  vered,  if  either  party  excepts  to  the  coiopetency  or  cre- 
P^Bcy  of  wit.  ^j  of  any  of  the  witnesses  examined  in  the  cause,  he  shall 
be  at  liberty  to  file  articles  with  the  clerk  iq  courts  as 
of  course,  and  shall  furpish  the  adverse  party  with  ^, 
copy  thereof,  and  with  notice  of  bis  intent  to  examine 
to  the  competency  or  credit  of  any  witness  before  ex-^ 
aminad  i|i  the  cause,  specifying  wbichj  and  shall  there- 

(a)  Smith  t.  Bnith  and   othert»   1    othcn^  1  Johni.  GliMi.  Rep.  596. 
Johns.  Chan.  Rep.  459.  (e)  The  Tniiteetof  Kfaigrton  t.  Tap^ 

(#)  ItantMiudoUi«n  t.  Jaakioii  taa  pen,  t  Johni.  Chaib  Bep.368. 
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upon  be  at  liberty  to  sue  out  the  commission  to  take 
the  testimony,  or  examine  before  an  examiner  as  in 
Ather  cases  provided.  But  unless  such  notice  and  co- 
py of  the  articles  shall  be  given  to  the  adverse  party 
within  fourteen  days  after  obtaining;  a  copy  of  the  de- 
positions,'the  cause  shall  not  be  delayed  on  account  of 
such  examination.(a)  Copies  of  the  depositions  must 
be  taken  in  a  reasonable  time  after  the  rule  for  publi- 
cation is  out,  for  if  the  party  should  unreasonably  de- 
lay taking  copies  of  the  depositions,  he  would  not,  it  is 
presamed,  be  allowed  to  file  articles  after  such  unrea- 
sonable delay. 


In  Chancery. 


A.  B,  Complainant, 
Between    i        and 

C.  D.  Defendant. 


Sir, 

Please  to  take  notice,  that  I  have  this  "day  filed  ^^  ^^^^  ^ 
articles  with  the  Clerk  in  the  above  cause,  on  the  part,  Jjjjf  ^  •'*^- 
and  on  behalf  of  the  complainant,  a  copy  of  which  is 
hereunto  annexed,  and  that  I  intend  to  examine  to  the 
credit  of  G.  T.  I.  B.  and  H.  A.  witnesses,  mhready  exa- 
mined in  the  said  cause,  and  that,  on  the  same  day, 
I.  M .  of  the  first  ward  of  the  dity  of  Ne^F-Y ork,  mer- 
c^hant,  will  be  examined  as  a  witness  in  behalf  of  the 
said  complainant,  by  Esq.  the  exami- 

ner, as  in  other  cases  provided* 

The  Form  of  the  Articles  are  as  follow: 

Articles  exhibited  by  A.  B.  complainantr  in  a  certain   ^^  ^^^  ^^ 
cause  nqiw  depending  and  at  issue  in  the  court  of  Gban-  tbe  «rUeiet. 

(a)  Rul«  «7.  '       ,     ' 


1 


eery,  wberein  the  said  A.  B.  is  compiftinaut,  and  C*  D. 
<SefemI^t,  to  discredit  the  testimony  of  G«  T.  L  B.  and 
U.  A.  thi'ee  witnesses  examined  before  Esquire^ 

one  of  the  examiners  of  the  said  court,  on  the  part  aed 
behalf  of  the  said  complainant. 

1.  The  said  A.  B.  doth  charge  and  allege,  that  the 
said  G.  T;  bath,  since  his^  examinatioa  iu  the  said  cause, 
owned  and  acknowledged  that  he  is  to  receire,  or  to 
he  {Kiid,  and  also  that  he  doth  eipeet  a  considerable 
x^eward,  jifhrtuity,  recompense  or  allowance,  from  the 
aaid  defendant,  in  case  tlie  said  defendant. recovers  ia 
the  said  cause,  or  the  said  cause  be  determined  ib  bis 
favour,  and  that  the  said  G.  T.  is  to  gain  or  lose  by  the 
event  of  the  said  cause. 

2.  The  ^aid  A.  B.  doth  charge  and  allege,  that  the 
said  I.  B.  and  H.  A.  are  persons  of  bad  morals  and  of 
evil  fame  and  charact^ri  and  that  they  generally  are  re* 
puted  and  esteemed  to  be  so,  and  that  the  said  L  B. 
and  H.  A.  are  persons  wno  have  no  regard  to  tlie  na- 
ture or  consequence  of  an  oath ;  and  they  are  persons 
whose  testimony  is  not  to  be  credited  or  believed. 

These  articles  being  filed  with  the  clerk  in  court, 
intoncogatories  are  to  be  framed  on  them,  upon  which 
the  proceedings  are  to  foe  similar  to  the  i)roceedings  on 
interrogatories  in  chief. 

Of  the  Exumination  of  Witnesses  De  Bene  Esse. 

'  w  Of  the  Examinations  in  the  court  of  Chancery,  are  analo- 
witiiMset  De  gous  to  the  commoH  examination  of  the  Civilians ;  as 
^^  ***'  where  there  is  danger  of  losing  the  testimony  of  wit- 
nesses, by  reason  of  sickness,  ^ge,  or  apprehension  of 
death,  or  their  departure  from  the  state ;  ki  any  oC 
these  predicaments  the  examination  of  a  witness  is  said 
to  be  De  Bene  Esse,  or  upon  condition  that  if  the  wit- 
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■ 

Bess  die»  or  be  not  fdrthcoming  to  be  l^xamined  iii 
chief,  in  such  case,  and  such  case  only,  the  deposition 
so  taken  before  issue  joined  ^all  be  valid.  The  cxa- ' 
mination  of  a  witness  De  Bene  Esse^  may  be  incidental 
to  every  suit  in  the  progress  of  it,  whereas  the  exami- 
nation in  perpetuam  rei  me  moriam  is  the  fruit  of  a  suit 
instituted  for  that  particular  purpose.(a) 

Where  a  party  is  apprehensive  that  witnesses  to  im- 
portant facts  may  die,  before  any  suit  or  action  is 
brought,  and  before  he  can  have  an  opportunity  of  ex^ 
amining  such  witnesses  in  the  ordinary  way,  a  bill  lies 
to  perpetuate  such  testimony ;  and  where  after  a  suit 
is  commenced,  but  before,  in  the  regular  course  of  pro- 
ceedings, the  witnesses  can  be  examined,  their  testi- 
mony is  likely  to  be  lost,  the  court  on  motion,  sup- 
ported by  affidavit,  will  grant  a  commission  to  examine 
such  witnesses  De  Bene  Esse.Q!) 

Where  the  application  is  on  the  ground  of  age,  the 
motion  requires  a  notice.(c)  A  witness  who  is  old* 
(seventy  years,)  or  infirm,  and  in  danger  of  dying,  or 
who  is  the  only  witness  on  the  subject,(rf)  or  about  to 
quit  the  kingdom,(c)  or  go  to  Scotland,  will  on  motion 
for  that  purpose,  supported  by  affidavit,  be  ordered  to 
be  examined  De  Bene  Esse.  The  court  will  order  a 
witness  to  be  examined  De  Bene  Esse  in  a  cause, 
though  no  answer  has  been  put  in,  if  the  necessity  of 
taking  his  deposition  is  satisfactorily  shown  to  the 
court(/)  And  in  one  case,  two  persons,  the  only 
persons  who  had  a  knowledge  of  the  material  facts 

(a)  Hiode,  368«  Bra  C.  0.  641. 

(ft)  SMaddoek,  SOS.  (e)  Shelly  ▼.  -r*»  IS  V«t.  57.  Fl&« 

(c)  Ibid.  Bellamy  ▼•  Jonei*  8  Veii  81.     hugh  ▼.  Lee,  AmbU  65. 

Id)  Ibid.  Mad.    Shirty  t.  Lord  Fer*       (/)  Fort  t. Ragtuu  and  Barker,  S 
rer%  8  P  Wma.  if   Peanon  t.  Ward, '  Johni.  Ch«  Rep.  U6. 
S  Diefc.  6i8.  Hankia  f.  Middlediteh.  9 

20 
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were  ordered  to  be  examined  Dt  Bern  Essty  without 
any  I'egard  to  their  age.(a) 

And  it  seems,  indeed,that  wherever  justice  requires 
such  an  examination,  it  will  be  granted.(6) 

But  the  court  looks  with  some  jealousy  on  these  a|>* 
plications,  and  never  permits  them  .unless  upon  abso- 
lute necessity,  because  the  witness  stands  pledged  to 
re-fiwear  what  has  been  sworn.(r) 

Of  the  Examination  (f  Witnesses  Viva  Voce  o<  the 

Hearing  of  a  Cause. 

so.  Of  ihe  This  happens,  when  deeds,  writings,  or  other  docu- 
witDeases  viva  mcuts  csscntial  to  the  mcrits  of  a  cause  have  been  neg- 
Kearing  of  the  lected  to  be  proved  before  the  publication  has  passed 
in  the  suit,  or  where  the  complainant  finding  sufiBcient 
matter  confessed  in  the  defendant's  answer  to  ground 
a  decree  upon,  proceeds  to  a  hearing  of  the  cause  up- 
on bill  and  answer  only.  The  defendant's  answer  be- 
ing in  such  case  taken  as  true  in  every  point,  no  exa- 
mination of  witnesses  i?  requisite  :  the  proof  therefore 
of  deeds,  letters,  &c.  must  be  by  witnesses  viva  voce  at 
the  hearing  of  the  cause. 

This  is  allowed  only  where  the  application  is  by  the 
party,  who  is  to  make  use  of  the  exhibits.  It  would 
Beenit  that  the  execution  only  of  deeds,  the  mere  sign- 
ing of  a  receipt  or  acquittance,  the  hand-writing  of 
letters  can  be  proved  by  witnesses  viva  voce^  at  the 
hearing.  A  witness  cannot  be  admitted  viva  voce  to 
prove  the  hand-writing  of  a  subscribing  witness  to  a 
deed,  where  all  the  subscribing  witnesses  are  dead^ 
because   he ,  most   also  prove  that    the  subsGribiog^ 

(o)  9  Mad.  90d  Loitl  CliolmoiMlfcly  ▼•    ««■— . 
Tho  £arl of  OzfiDrl»  4  Bto. C  C.  157.  CO  Bellaaiy  t. JoQet,^  Y^SSL 

(*}  S  Mad.  908. 18  Tm.  5C  Shtlly  ▼. 


witness  is  dead  ;(a)  and  ia  case  ,of  a  will^  viva  voce  ei^i- 
dence  of  the  execution  cannot  be  let  in  at  ^he  hearing, 
because  tb^  sanity  of  the  testator,  and  the  due  execu- 
tion may  come  in  question,  which  cannot  be  examined 
ere  teuus  at  the  hearing  of  the  cau8e.(&) 

To  authorize  the  examination  of  a  witness  viva  voce, 
to  prove  an  exhibit  at  the  bearing  of  a  cause»  ai)  order 
must  be  previously  obtained  for  that  purpose,  on  mo- 
tion or  petition,(c)  and  must  be  served  on  the  opposite 
party  four  days  before  the  bearing,  so  that  the  party 
might  not  be  taken  by  surprise.(//) 

Papers  and  writings  of  every  description  may  be 
proved  at  the  hearing,  and  the  witnesses  mfiy  be  cross- 
examined  at  the  discretion,  and  under  the  direction  of 
the  court,  (c) 

But  no  paper  can  be  proved  as  an  exhibit  at  the 
hearing,  unless  satisfactory  reasons  be  shown  to  the 
court  why  it  was  not  regularly  proved  in  the  usual 
way  before  the  examiner.(/) 

Notice  of  a  motion  to  prove  exhibits  at  the  hearing, 
must  be  served  four  days  before  the  hearing.(g) 

A  deed  charged  in  the  bill,  and  admitted  in  the  an- 
swer, may  be  read  at  the  hearing  without  having  been 
made  an  exhibit  before  the  examiner.(A) 

After  the  order  to  examine  a  witness  viva  voce  is 
obtained,  you  issue  a  praecipe,  the  form  of  which  is 
as  follows : 

Subpoena  Thomas  Harwood  to  appear  in  Chancery, 
returnable  the  day  of  to  testify  viva 

faj  2  Mad.  SSS.  Henley  t.  Philijj^,  fej  Gfinaeqiui  t.  FaBitfpK  apd  ot^ts, 

SAtk.  iS.  9  Johns  Ch.  Rep.  481. 

fkj  9  Msd.  9H.  1  Tim.  fie  Ven.91,9.  C/J  ^^d. 

f€j  «  Mad.  iM.  CgJ  »id. 

Cjij  1  Johna.  Chan.  «Bep*  559—60.  fhj  Dey  T.  DoiilMimi.S  Jdbufif.C^fp. 

9«rr<Hr  «» ftfaiiMtander.  Bep.  i  8^ 
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fsoee  in  cdurt,  according  to  tiae  order  of  courts  for  A.  B. 
Tested,  this  day  of  1818. 

E.  F.  Solicitor. 

The  body  of  this  subpoBna  is  in  manner  and  form 
the  same  as  a  subpoena  to  testify  before  an  examiner, 
specifying  the  time  and  place  where  the  witness  must 
atiemi* 


OF   EXPEDITING   PROCEEDINGS   IN   A    CAUSE   AFTER   ISSUE 

JOINED. 

When  the  cause  is  at  issue,  and  either  party  js  desi- 
irous  to  hasten  the  proceedings,  and  to  put  it  in  a  state 
^o  be  noticed  for  bearing  before  the  court,  be  must  en- 
ter the  rules  to  produce  witnesses  and  to  pass  publica- 
tion, an<f  tiie  order  tha|.  publication  pass,  of  Which  w^ 
have  fully  treated  before,  and  after  publication  passed, 
}f  the  cause  be  not  delayed  by  any  impeachment  of 
the  credit  or  competency  of  the  witnesses,  or  afler  the 
fiame  is  disposed  of,  the  cause  is  in  a  state  to  be  noticed 
ifor  hearing. 


OF   BRINGING    THE    CAUSE    TO   HEARING,    AND   OP  HEAR- 

ING   THE   CAUSE. 

The  cause  being  now  ready  to  be  heard  by  the 
court,  the  next  thing  is  to  take  measures  to  bring  it 
before  the  court  for  decision* 

The  thirty-first  rule  orders,  that  notice  of  bringing 
on  a  cause  to  a  hearing,  including  the  bringing  on  the 
argument  of  a  plea  or  demurrer,  and  the  argum^t  on 
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exceptions  to  a  master's  report,  shall  be  served  by  a 
solicitor  of  the  party  who  sets  down  the  cause,  or 
brings  on  the  argument,  on  the  solicitor  of  the  adverse 
party. 

If  the  adverse  solicitor  resides  in  tlie  county  where 
the  court  is  to  be  held  at  the  time  of  the  argument,  the 
notice  shall  be  served  eight  days  exclusive,  and  if  in 
any  other  county,  fourteen  days  exclusive  before  the 
day  of  hearing  or  argument.(a) 

The  notice  of  bringing  on  a  hearing,  is  as  follows : 

In  Chancery. 

C  A.  B^  Complainant, 
Between  <  and  -       , 

I  C.  D.  Defendant. 

Sir, 

nease  to  take  notice,  that  I  intend  to  bring  this    VotiM  dr 
cause  to  a  hearing,  before  the  chancellor,  on  the  fint  MMtoabeir- 
day  of  the  next  term  of  the  court  of  Cbaincery,  to  be  ^ 
held  at  the  City-Hall,  in  the  city  of  New-Tork,  at  the 
opening  of , the  court  on  that  day,  or  as  soon  thereafter 
as  counsel  can  be  heard. 

Yours,  &c.  E.  F.  SoPr.  for  Comp't. 

To  G.  H.  Esq.  SoFr. 

for  Defendant. 

(a)  R«i«  n. 
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OF  iWTWNa  POWW  TW  CAUSi:* 

Special  Contents, 

I,  Form  of  the  Order. 
If.  Notice  to  the  Assistapt  Register. 
'     ■111.  Note  of  Issu^/' 

StetTmo  down  ibe  cause,  means  entering  an  order 
with  the  register  or  assistant  register,  that  the  cause 
be  brou^t  to  »  bearing  before  the  court.  According 
to  our  practice,  this  order  is  entered  upon  a  motion  of 
course,  made  by  the  solicitor  or  counsel  in  '4he  cause, 
in  the  register  or  assistant  register's  office.  (See  form, 
post,  p.  159.) 

And  all  causes  including  pleas  and  demurrers  shall 
be  set  down  for  hearing  for  the  first  day  of  the  term> 
ifih^iB  bedtime  fm  that  purpose,  or  for  as  early  a  day 
ki  ierm  asx^iroumslanGes  if  ill  permit  (a)  At  the  same 
time,  when  tbis  order  to  set  down  the  cause  is  entered, 
a  adtiod  should  be  served  upon  the  register  or  assbt* 
Hit  register,  requiring  him  to  set  down  the  eause  piirr 
suant  to  the  order  for  that  purpose  ;  {See  form,  post, 
p.  160*)  and  also  by  rule  of  court,  the  solicitor  for 
the  party  setting  down  the  cause  for  bearing,  must 
furnish  the  register  or  assistant  register,  at  ttie  time 
of  setting  down  the  cause,  with  a  note  of  the  tiaie 
when  the  issue  was  joined,  which  shall  be  entered  on 
the  Calendar.  {Vide  form,  post,  p.  160.)  In  default 
whereof,  the  cause  set  down  without  such  note,  will 
always  be  deemed  the  junior  cause»  and  lose  its  pri- 
0rity.(i) 

Ca)  Bole  St.  {¥)  Role  3& 
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If  the  complainant  neglect  to  set  down  a  cause,  and 
bring  the  same  to  a  hearing  at  the  first  term  after  the 
same  is  in  readiness  to  set  down,  and  an  affidavit  of 
such  default  shall  be  made  and  filed  in  the  register  or 
assistant  register's  ofiiee^  an  order  may  be  entered, 
that  the  defendant  be  at  liberty  to  bring  on  the  same 
at  any  time  thereafter ;  and  if  the  defendant  sets  down 
the  cause,  and  the  complainant  shall  not  appear  to  ar- 
gue the  same,  the  bill  will  be  dismissed,  as  of 
course.(a) 

But  if  the  complainant  shall  appear,  unless  he  hag 
also  set  down  Ihe  cause,  the  defendant  i^all  have  a 
right  to  open  and  close  the  argument  (Ibid,  rule) 

Farm  of  Order ^  that  the  Cause  ie  brtmgkl  to  a  Bmring. 

In  Chancery. 

c  A.  6.  Complainant, 
Between    <  and 

(  C.  IX  Defendant. 

June  18]  8. 

On  motion  of  E.  F.  solicitor  for  the  complainantt  ,  ^  ^««  ^ 
it  is  ordered,  that  this  cause  be  brought  to  a  hearing, 
(or  that  the  demurrer  filed  in  this  cause  be  ai^ed^  at 
the  case  may  be»)  at  a  court  of  Chancery,  to  be  hoi- 
den  at  the  Chy-Hall  of  Ihe  city  ^f  New-Yor|f:,  on  the 
second  Monday  of  June  next,  (the  first  day  of  term>) 
at  the  opening  of  the  court  on  that  day^  or  as  soon 
tiiereafter  as  counsel  can  be  heard. 

(a)  Rvk^a. 
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Notice  to  Assistant  Segister  to  set  dcn>n  Cause  for 

Hearing. 

In  Chancery. 

C  A.  B.  Complainant, 
Between  ^  and 

(C,  D.  Defendant 

Sir, 
s.  Notiee  to        Please  to  ^t  this  cause  down  for  hearing  at  the  next 
nsiMer  to  Mt  term  of  this  court,  to  be  holden  ob  the  second  Monday 
ftHS^~'*of  June,  insU-  Dated  June,  1«18. 

Your's,  &e. 

E.  F.  SoFr  for  Compl'L 
To  Isaac  L,  Kip,  Esq.? 
Assistant  Register.  3 

Note  of  Issue. 

a.  Note  fd  T^^  note  of  issue  may  be  combined  with  tibe  notice 
to  the  assistant  register,  to  set  down  the  cause  as  in 
the  precedent,  ante,  p.  125.  or  it  may  be  separate  in 
this  form : 

In  Chancery. 

^  A.  B.  Complainant, 
Between  <  and 

(C.  D.  Defendant. 

« 

On  pleadings  and  proofs,  isdue  joined  1818. 

E.  F.  Solicitor  for  Comp't. 
G.  H.  SoPr  for  Deft. 
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OF  THE   CASE>  OB   ABBREVIATED   STATS  OF   TtiE  PLEAO^ 

INGS   FOR  THE   CHANCELLOR. 

When  a  cause  is  to  be  brought  to  a  hearings  whe^ 
ther  on  the  pleadings  and  answer,  on  bill  and  answer^ 
or  on  plea  or  demurrer,  unless  the  parties  agree  upon 
a  case  to  be  signed  by  them  respectively,  and  contain* 
ing,  with  all  requisite  brevity,  a  statement  of  the  plead- 
ings and  proofs,  a  case,  containing  an  abbreviati  >ii 
of  the  pleadings,  and  no  more  shall  be  furnished  by  the 
party  who  sets  down  the  cause  for  hearing,  and  shall 
be  delivered  to  the  Chancellor   when  the  cause  is 
brought  to  a  hearing,  each  party  furnishing  the  points 
on  which  he  may  think  proper  to  rely  ;  and  if  a  cause 
be   submitted    without  argument    upon    the    points 
merely,  or  upon  written  arguments,  and  no  case  be 
agreed  on,  it  shall  be  the  duty  of  the  party  who  would 
have  been  entitled  to  set  down  the  cause  for  hearing 
to  furnish  the  case,  and  in  the  taxation  of  costs,  no  al'* 
lowance  shall  be  made  for  any  case,  except  for  such 
as  shall  be  agreed  on,  or  furnished  as  aforesaid.(a) 
By  the   1 3th  section  of  the  act  of  1813,  it  is  pro-- 
vided,  that  no  subpoena  to  hear  judgment  shall  issue, 
but  that  all  causes  shall  be  brought  on  to  hearing  un-  i.Koin^Ht*' 
der  such  rules  and  orders  as  the  Chancellor  may  from  j^^tij* 
time  to  time  pre8cribe.(i) 
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OF  HEARIHO  THE  CaUSS. 

The  cause  having  been  regularly  noticed,  set  dowrtV 
and  the  Chancellor  furnished  with  an  abbreviated  state 
of  the  pleadings,  itis  called  on,  when  its  turn  comes  on 
the  calendar  in  which  the  causes  are  arranged  by  the 
register  according  to  the  seniority  of  their  respective 
issues.  Ihii  pleadings  and  testimony  are  read  by  the 
respective  solicitors  in  court.  If  there  is  any  viva  voce 
testimonv  to  be  taken,  it  is  introduced. 

The  complainant's  coimsel  then  opens  the  cause, 
unless  he  has  neglected  to  set  it  down,  and  it  is  set 
down  by  the  deferidant,  in  which  case  the  defendant 
opens.(a)  The  counsel  for  the  adverse  party  answer, 
and  then  the  counsel  for  the  opening  party  close* 
The  cause  is  then  left  for  the  ^  hancellor's  considera- 
tion and  decision. 

At  the  hearing,  the  parties  should  be  very  particular 
in  having  all  the  exhibits  and  other  original  documents 
used  on  the  argument  marked  and  entered  by  the  re- 
gister or  assistant  register  as  read  :  This  caution  is  very 
essential,  because  in  case  of  an  appeal  to  the  court  of 
Errors,  no  papers  can  be  read  before  that  court  but 
such  as  had  been  previously  used  in  the  court  below. 
Because,  the  upper  court  reviews  the  decision  of  the 
court  of  Chancery,  upon  the  evidence  adduced  at  the 
hearing  of  the  cause,  and  affirms  or  reverses  the  de- 
cree below  upon  such  evidence.  No  new  evidence  is 
admitted  in  the  court  above,  nor  does  the  court  of  Ap- 
peals admit  any  evidence  of  the  exhibits  or  papers 
being  used  in  the  court  of  Chancery,  other  than  the 
certificate  of  the  register  or  assistant  register.(c) 

(•)  Rale  8S,  ih)  Tumer^s  Chtneery. 
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OF  THE  HBCKKB  OP  THE  COURT. 

The  Chancellor  having  taken  his  own  time  to  con- 
sider the  cause,  pronounces  his  judgment,  and  com- 
monly gives  his  reasons  therefor  at  large.  It  often 
.  happens,  that  the  first  decree  in  a  cause  is  not  final, 
but  that  some  matters  are  to  be  ascertained  and  set* 
tied  before  a  final  decree  can  be  pronounced,  in  which 
case  the  decretal  order  is  called  an  interlocutory  de- 
cree :  this  may  be  for  a  reference  to  a  master,  or  it 
may  be  for  a  feigned  issue  directed  to  try  some  fact 
by  a  jury  in  a  court  of  law.  But  of  this  hereafter. 
We  shall  at  present  suppose  the  court  to  give  final 
judgment  in  the  cause. 

The  judgment  of  the  court  being  pronounced,  the 
decree,  if  final,  shall  be  made  up,  and  engrossed  by 
the  register  or  assistant  register,  to  be  signed  by  the 
Chancellor,  at  any  time  after  thirty  days  of  the  pro- 
nouncing the  same  if  required  by  either  of  the  parties, 
unless  the  same  shall  be  appealed  firom,  or  a  rehearing 
be  petitioned  for  before  it  be  made  up.(a) 

According  to  the  English  practice,  the  enrollment  of 
the  decree  of  the  court  recites  the  several  pleadings, 
orders  and  proceedings  had  in  the  cause.  But  by  the 
third  section  of  the  act  of  1801,  continued  by  the  act 
of  the  lOtliof  April,  1813,  sect.  6.  it  is  provided, 
that  it  shall  not  be  necessary  to  enroll  any  decree,  or 
dismission  to  be  made  or  given  in  the  court  of  Chan- 
cery, but  that  in  all  cases,  the  clerks  of  the  court  shall 
immediately  after  any  decree  or  dismission  is  pro- 
nounced, deliver  the  bill  and  answer,  and  other  plead* 

{m)  Role  99;, 
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ings,  if  there  be  any  in  such  cause,  to  the  register  of 
said  court,  who  shalt  annex  tfaetn  together,  and  file  the 
sanie  in  his  office,  together  with  a  fair  engrossed  copy 
of  the  decree  or  dismission  thereupon,  and  also  the 
reports  and  decretal:  ordets  wbiefo  may  have  been  made 
therein,  but  without  any  redtat  of  the  bill,  answclreor 
pleadings,  and  shall  annex  the  toirie  aftet*  it  is  signed 
by  himself  and  the  Clwtioellor,  to  tile  said  bill,  answer 
and  pleadings  in  the  same  cause,  which  shall  be  of  the 
same  force  and  eifect,  as  if  such  decree  or  dismission 
had  been  enrolted«(a^ 

Since  the  office  of  register  has  been  divided  between 
the  register  and  assistant,  one  of  whom  resides  at  AU 
bany,  it  has  been  fonlid  necessary  to  modify  the  pnt^^ 
tice  prescribed  by  the  above  recited  statute  by  the  82d 
rule  of  courti  which  directs,  that  the  clerks  and  exami-* 
n^rs»  after  the  final  hearing  of  a  cause,  shall  depdsii 
ivitb  the  regi»ier  or  assilstant  tegisier  with  whom  tbb 
deeree  tnay  be  entered^  all  the  original  pleadings,  Hh 
terfogatorie^  deposkk^s,  exhibits  o(r  other  proceed^ 
ing^i  fil6d  or  Io<)gedy  or  taken  before  them  in  the  same 
cause,  making  a  minUte  in  theft*  register  of  the  delivery 
of  9ueb  papers ;  and  that  it  lifaall  be  the  duty  of  the  re^ 
gister  or  asdistant  register,  with  whom  the  deeree  may 
be  entered,  to  require  the  same  to  be  deliveiied  to  biiti 
m  soon  as  tnay  be  after  the  decree  shall  h^ve  been 
proMttDced,  That  the  register  or  assietMli  registet^ 
with  whom  the  decree  final  shall  be  entered,  shall 
cause  the  aaine  to  be  made  up  in  prafier  foraof  msd  ^fl« 
gtoseed^  together  with  all  the  decretal  oldets»  rtporliar 
and  other  proceedings  in  the  eause^  and  copies  thereof 
the  regietefir  and  assistant  ilegister  afatdl  nrntnaUy  trans* 

(f  )  Halt  saL 
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shall  mate  a  brief  and  CMUietled  history  oi  such  pr<^ 
ceedingSy  which  having  been  signed  by  the  chancellot^ 
and  coiintergigned  by  the  regiater  or  lissistiknt  register* 
and  annexed  to  the  bill)  answer,  and  other  pl^eeeedinga 
in  the  cau^e,  6hall  constitute  the  enrolment  of  stidt 
decree.(«) 

A  decree  on  a  bill  for  a  specific  performance,  on 
the  coming  in  of  a  master'^  report,  HM  to  the  ^u^n^i^T 
of  land  to  be  conveyed,  and  the  payments  made,  dl« 
retting  the  balance  due  to  be  paid,  and  the  coAvey- 
afice  to  be  executed,  is  2Ljtndl  decree.(fr) 
i  If  a  final  deci'ee  is  silent  as  to  costs,  they  are  lost, 
and  cannot  afterwards  be  ordered  to  be  paid,  unless 
on  a  rehearing  the  decree  has  been  opened  for  that 
piirpose.(e) 

A  decree  can  never  be  impeached  by  an  original 
bill ;  It  cad  only  be  questioned  by  a  bid  of  tevkiiff.(d} 

A  bill  of  review  is  proper  after  a  decree  is  ent<dlled^ 
atid  A  kUpplemental  bitty  in  nature  of  a  b3l  df  review 
before  the  enrcrfhnent  of  the  decree«(e) 

The  patty  who  sleeks  for  a  bill  of  review,  mnit  shtMr 
ttet  he  haft  perlbrttied  the  decree,  especiaUy  as  r^ 
gards  the  payment  of  money>  and  that  he  has  paid 
the  cost8.(/) 

A  biH  of  review  must  be  either  for  error  in  point  of 
law,  apparent  on  the  face  of  ibe  decree,  or  for  some 
new  matter  of  fact  relevant  to  the  case,  discovered 
since  publication  passed,  and  which  could  not  with  rea-- 
sonable  diligence  have  been  discovered  before.(/) 

(a)  Rule  9L  Rep.  19S. 

(i)  Tnvb  and  eOiert  t.  Waten,  1       («}  Wiaer  t.  BhiMf  mi  otei^  ft 

Johu.  Chu.  Rep.  85.  Johns.  Cbaa.  Rep.  MS. 
(«)  Ibid.                                     )  (/)  lUd. 

1<0  OeliKa  ?>  CedwiK,  t  Jciafc  Chaa. 
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A  receipt  siibseqiienily  dkcoveped,  is  niA  idone  siiffi^ 

cj6nt  to  open  a   verdiet,  judgment,  award,  or  de- 

eree.(6) 

A  regular  decree  on  the  merits^  cannot  be  set  aside 
on  motion ;  and  it  seems,  that  where  it  is  sought 
to  set  aside  a  decree  on  the  ground  of  surprise  and  ir- 
regularity, the  course  is  to  apply  by  petition.(c) 

The  recitals  in  a  decree  should  not  be  argumenta- 
tive, but  state  merely  the  conclusions  of  law  and. 
fact(d) 

Where  a  deed  is  set  aside  as  constructively  fraudu- 
lent, it  is  usual  to  direct  a  release  and  reconveyance  by 
the  party  claiming  under  the  deed,  with  a  covenant 
against  his  own  acts.(e) 

A  final  decree,  regularly  obtained  and  enrolled, 
cannot  be  opened  or  altered,  but  in  a  bill  of  review ; 
and  if  not  enrolled,  it  can  be  connected  only  on  a  re- 
hearing, duly  applied  for  according  to  the  rules  of  the. 
court.(/) 

Instead  of  enrolment  on  parchment  as  formerly, 
used,  the  bill,  answer,  pleadings,  and  orders,  &c.  in  at 
cause,  are  annexed  and  filed,  with  a  fair  engrossed  co- 
py of  the  final  decree,  in  the  register's  office,  after  the. 

(b)  Todd  ▼.  fiaitov,  1  Johns  Chan.    Rep.  183. 
Bop.  5S8.  (e)  Ibid. 

(c)  RadloT  and  others  ▼.  Sharer  and       (/}  Bennet  t«  Wiatsr  k  BtakiiiSi  f^ 
ethers,  1  Johns.  Chan.  Rep.  fOa  Johni.  Chan.  Rep.  SOS. 

(d)  Dey  t.  Dttoham,  S  Johns.  Chaa. 
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aspiration  of  thirty  days  from  the  time  final  decree  is 
pfronounced.(a) 

Of  enfwdng  obedience  to,  or   the  performance  of  a 

decree. 

There  are  certain  decrees,  which  relate  to  mort- 
gages, in  which  the  mode  of  proceeding  is  peculiar  to 
themselves.  These  we  do  not  mean  to  speak  of  here, 
but  in  a  distinct  chapter. 

No  process  can  issue,  or  other  proceeding  be  had  on 
any  final  decree,  until  the  same  shall  have  been  en« 
grossed.(J)  Obedienc  to  the  decrees  of  the  court  of 
Chancery  in  ttis  state,  is  enforced  by  virtue  of  two 
acts,  one  of  which  was  passed  on  the  3d  day  of  April, 
180],  and  the  other  on  the  23d  of  February,  1802. 

By  the  former  act,  continued  by  the  act  of  10th  of 
April,  1813,  sec.  9.  it  is  provided,  that  decrees  may  be 
enforced  by  sequestration,  and  by  the  latter  act,  con- 
tinued by  the  act  of  the  10th  of  April,  1 813,  sec  4.  it  is 
provided,  that  decrees  may  be  enforced  by  execution. 
For  the  mode  of  enforcing  obedience  by  sequestra- 
tion, vide  ante,  proceedings  against  a  defendant  out  of 
this  state,  or  where  he  cannot  be  found(c)  And  for 
proceeding  by  execution,  it  is  provided  by  the  9th 
section  of  the  act  df  1802,  continued  by  an  act  of  the 
13th  of  April,  1813,  sec.  4.  that  it  shall  be  lawful  for 
the  court  of  Chancery  to  enforce  obedience  to,  or 
performance  of  any  of  its  decrees  by  execution,  either 
against  the  body  of  the  person  who  shall  be  bound  to 
{Perform  the  same,  M  against  the  goodq  and  chattels, 
and  in  default  thereof  against  the  lands  and  tenements 

(•)  Aet  1.  K.  R.  L.  488.)  Wiier  ▼.       (c)  1  N.  R  L.  499-490.  i.  9.  K.  &  D, 
BlMhly  and  others  S  JoliM.€h.  H^iM*    441.  li  8, 9. 
(h)  Rale  35. 
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of  the  person  bound  to  perform  aucb  decree.  The  foim 
of  such  execution  shall  be  such  as  the  court  of  Cbaa- 
eery  shall  from  time  to  time  direct  or  approve  of,  and 
sh  >1I  have  the  same  force  and  efiect  as  executions  of 
a  similar  kind,  issuing  out  of  courts  of  common  lair, 
and  shall  be  served  and  executed  in  like  manner ;  pro- 
vided, that  no  goods  or  chattels,  lands  or  tenements 
shall  be  bound  thereby,  as  against  an  innocent  bona 
Jide  purchaser  without  notice,  until  an  actual  levy  or 
seizure  shall  be  made  thereupon.(€f)    These  statutes 
by  no  means  take  away  or  interfere  with  the  previ* 
ous  powers  of  the  court  of  enforcing  its  decrees ;  in* 
deed,  the  provision  of  the  statute  of  the  .  Otb  of  Aprilf 
1813,  sec.  9.  cannot  apply  where  the  decree  of  the 
court  is  for  the  payment  of  a  certain  sum  of  money. 
It  often  happens,  however,  that  the  decree  of  the  court 
is  for  the  performance  of  some  ^ct,  as  that  the  de- 
fendant shall  execute  conveyances,  deliver  up  deed% 
&c.  in  which  case  the  statutary  executions  cannot  b^ 
effectual,  and  recourse  must  be  had  to  the  commoa 
law  proceeding,  which  is  in  the  first  place  a  process 
directed  to  the  party  commanding  him  to  obey  the 
decree  of  the  court    (  Vide  post,  writs  of  txtartum.) 

If  the  party  neglects  to  perform  the  decree  upon 
affidavit  of  service  of  the  writ  of  execution,  or  per- 
haps of  a  copy  of  the  decree  and  of  the  disobedience 
of  the  defendant,  the  court  will  make  an  ord^  that  be 
be  committed,  or  be  may  be  proceeded  against  by  the 
ordinary  process  of  contempt.  When  the  decree  k 
for  the  delivery  of  the  possession  of  lands,  injunction 
and  writ  of  assistance  will  lie  if  resorted  to.(€) 

(41)  1  N.  a  L.  487.  lee.  4.  W.    V.p.   forquof  «Uoii|ioii%  m^  Ihf    AfffH^ 

St.  tig     See  roles  of  eoart  page.  56.  di%  poi^  p.  M» 

(^)  For  writ  of  MHttanoe  and  oihor 
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Suinsc  otit  execution  merely,  does  not  create  a  lien 
on  goods  and  chattels ;  but  there  must  be  an  actual 
levy  of  the  execution,  to  bar  any  subsequent  bona 
Jide  sale.(/) 

The  property  of  the  debtor  in  goods  and  chattels,  is 
not  changed  until  execution  is  executed.(^) 

Before  the  act,  sess.  36.  c.  203.  s.  30.  interest  could 
not  be  levied  on  a  judgment  recovered  previous  to 
that  act.(ft) 

It  seems  that  all  persons  are  bound  to  take  notice  6f 
decrees  in  Chancery,  as  well  as  of  judgments  at  law^ 
but  not  of  interlocutory  orders,  (i) 
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ly  the  party  against  whom  a  decree  is  jprortotinced.is 
dissatisfied  with  the  decree,  he  may  witbiki  tnirty  days 
after  it  is  pronounced,  or  at  any  time  thereafter,  be- 
fore the  decree  is  enrolled  and  signed  by  (he  Chancel- 
lor and  filed,  present  a  petition  for  a  rehearing(/i) 

This  petition  must  be  signed  by  two  counsel,  and 

« 

must  contain  the  special  matter  or  cause  on  which  the 
rehearing  is  applied  for ;  and  the  facts  therein  stated, 
if  Hot  appearing  from  the  proceedings  in  the  court, 
must  be  Verified  by  an  oath  of  the  party,  or  of  some 
other  person.(6) 

(/)  HenirfAkir  Pratiklio  AodoUien,  •  (t)   Monell  t.  Lawfeoee,   12  Jolina. 

3  Johns.  Ch.  Rep.  284.  Rep.  5it. 

(g)  Ibid.  .  .     (o)  Kule  39. 

(A.  Mason  aDdCtTief»T.  SbycIim'i^iMl        (I)  ItiiIe4Y>. 
others*  2  Johns.  Ch.  Rep.  180. 
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A  copy  of  the  petition,  and  a  copy  of  the  affidayit, 
if  there  be  any,  must  be  served  on  the  adverse  party , 
with  a  notice  of  presenting  the  same,  and  of  the  mo- 
tion to  be  founded  thereon,  at  least  four  days  before 
the  day  of  presenting  the  petition,  or  making  the  mo- 
tion thereon,  otherwise  the  party  presenting  the  pet^ 
tion  will  only  be  entitled  to  an  order  nisif(€)  so  that  it 
is  not  absolutely  necessary  to  give  notice  of  present- 
ing the  petition  ;  but  if  it  be  presented  without  notice, 
an  order  will  be  made  that  the  prayer  thereof  be 
granted,  unless  the  adverse  party  show  cause  to  the 
contrary,  by  a  day  to  be  fixed  by  that  order,  a  copy 
of  which  order  must  be  serv^^d  on  the  adverse  party.(d) 

A  petition  for  a  rehearing,  supersedes  all  proceed- 
ings upon  the  decree  until  the  petition  be  disposed  of. 

In  all  cases  submitted  by  the  consent  of  parties 
without  argument,  a  rehearing  shall  be  granted  of 
course,  if  either  party  is  dissatisfied  with  the  decree  or 
order  made  in  such  casQ,  and  shall  apply  therefor  be- 
fore the  end  of  the  term  succeeding  that  in  which 
such  decree  or  order  shall  be  made.(e) 

A  rehearing  rests  in  the  discretion  of  the  court,  and 
is  not  granted  on  a  decree  for  costs  only,  unless  under 
special  circumstances.(/) 

A  petition  for  a  rehearing  ought  to  state  the  grounds 
on  which  the  rehearing  is  asl^ed,  to  enable  the  court  to 
exercise  its  judgment  as  to  the  propriety  of  granting 
the  motion.(g) 

If  a  final  decree  be  not  enrolled,  it  can  only  be  oor- 

CeJ  Rule  40.  Johai.  Ch.  Bep.  48.  Rastburn  U  Downw 

fdj  Rule  58.  v.  Kirk,  2  Johns.  Ch.  Rep.  317. 
C0j  Rule  7a  (^J  Wiser  t.  Blaohly  and  othciM,  « 

C/J  Tnra  and  Mheit  ▼•  Wafsn^  1  Johns.  Cb«  Re^*  488.- 
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,i)ected  by  a  rehearing  duly  applied  for;  if  enrolled,  it 
can  only  be  opened  or  altered  by  a  bill  of  review.(A) 
On  a  rehearinsf,  the  party  thai  complains  of  a  de- 
cree, and  seeks  to  have  it  corrected,  is  entitled  to  open 
and  close  the  argument.(f) 

Form  of  petition  for  rehearing. 

In  Chancery. 

c  A.  B-  Complainant^ 
Between    <  and 

(  C.  D.  Defendant. 

To  the  Honorable  James  Kent,  Chancellor  of  th« 

state  of  New- York. 

The  humble  petition  of  C.  D.  the  above  named  de- 
fendant, respectfully  sheweth : 

That  your  petitioner  finds  himself  much  aggriev- 
ed by  a  decretal  order  made  by  your  honor  in  the 
above  entitled  suit,  whereby,  it  was  among  other  things 
ordered,  &c.  &c.  and  your  petitioner  submits  that  so 
much  of  the  said  decree  is  erroneous  as  directs  that,  &c. 
because  your  petitioner  shows  unto  your  honor, 
that,  &c. 

And  your  petitioner  further  humbly  submits^  that  so 
much  of  the  said  decree  is  erroneous  as  relates  to  the 
lot  and  premises  therein  mentioned,  and  that  he  is  ag- 
grieved thereby :  because,  your  petitioner  shows  unto 
your  honor,  that  at  the  hearing  of  the  said  causo,  it 
y9?LS  alleged,  and  strongly  urged  and  insisted  on,  on  the 
part  of  the  complainant,  that  the  deed  in  the  said  de^ 
cree  mentioned,  had  been  duly  executed  by  your  pe- 
titioner :  that  at  the  said  hearing,  the  said  deed  was 

(hj  Bennett  ▼.  Winter  fc  Rankin,  8       (i)  Stills  t.  Brown  mid  otheti,  1  Jcibnii 
4ah|A  Ch.  Rep.  93^  Cli.  Uep.  444, 
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produced  and  read,  whereby  it  appeared,  that  your 
petitioner  was  a  trustee  of  the  lot  and  premises  in  the 
said  deed  mentioned,  &c. ;  and  under  the  impression 
that  your  petitioner  was  such  trustee,  your  honor,,  as 
your  petitioner  humbly  conceives,  made  the  said  de- 
cree in  relation  to  the  said  Jot:  but,  your  petitioner 
now  shows  unto  your  honor,  that  he  has  since  the  said 
hearing,  <liscovered  that  a  defeasance  to  the  said  deed 
had  been  duly  executed  by  many  years  be- 

fore the  saiw  hearing,  and  that  the  said  deed  had  be- 
come null  and  void,  and  that  your  petitioner  through 
inadvertence  or  forgetfulness-  had  neglected  to  take 
back  the  said  deed,  and  have  the  same  cancelled,  &c. 

Whereupon,  your  petitioner  humbly  prays,  that 
j'oui  honor  will  be  pleased  to  vouchsafe  a  rehearing  of 
this  cause,  before  your  honor,  your  petitioner  submit-^ 
ting  to  pay  such  costs  as  the  court  shall  award  in  case 
his  complaint  shall  be  found  groundless.  And  your 
petitioner  will  ever  pray,  &c. 

Dated,  the  day  of  1818. 

E.  F.  Sol'r.  for  Deft. 

L  *  M   (  ^^  Counsel  for  Deft. 

We  certify  that  we  have  perused  the  foregoing  pe- 
tition, and  are  of  opinion,  that  a  rehearing  ought  to  be 
granted,  as  thereby  prayed  ibr. 

Dated,  the  day  of  1818. 

M.N. 
L.M. 
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Notice  aecompanying  a  cop  if  of  the  petition  served  upon 

the  opposite  solicitor. 

In  Chancery, 

C  C.  D.  Defendant, 
Between  <    '  and 

(  A.  B.  Complainant. 

Sir, 

Please  to  take  notice,  that  the  petition  in  the 
above  cause,  and  the  papers  thereto  annexed,  (of 
which  the  annexed  are  true  copies,)  will  be  presented 
to  his  honor  the  Chancellor,  at  a  court  of  Chancery, 
now  holden  at  the  City-Hall  of  the  city  of  New- York, 
on  the  day  of  inst.  at  the  first  open- 

ing of  the  court  on  that  day,  or  as  soon  thereafter  as 
counsel  can  be  heard ;  and  that  a  motion  will  then  and 
there  be  made,  that  the  prayer  of  the  said  petition  be 
granted,  which  motion  will  be  grounded  upon  the  said 
petition  and  the  papers  thereto  annexed,  and  upon  the 
pleadings,  proofs  and  other  proceedings  heretofore 
had  in  the  said  cause. 

Dated,  the  day  of  1818. 

Yours,  &c-  E.  F.  SolV.  for  DePt 

To  G.  H.  Esq.  SoFr.  > 
for  Comp't         \ 
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OF  APPEALS. 

It  WHnr  AH  APFCAL  WILL  LIE.  >   BEPORB  THE  CAUSE  18  BEFOBJB 

II.  EFFECT  OF  AN  APPEAL  UPON  THE  COURT  OF  ERRORS. 

THE  FROGRES8  OF  THL  CAUSE  IT.  PROCEBDINUS  IN  THE  COURT 

IN  THE  COURT  OF  CHANC^RT.  OF  EllRORS. 
II.  PRACTICE  AND  PROCEEDINGS 

I.  Jfhen  an  appeal  tviU  Ke. 

From  a  decree  made  by  the  Chancellor,  an  appeal 
Iks  to  the  court  of  Errors. 

The  eighth  section  of  the  law  concerning  the  court 
of  Errors,  provides,  that  all  persons  aggrieved  by  any 
sentence,  judgment,  decree  or  order  of  the  court  of 
Chancery,  may  appeal  from  the  same,  or  any  pdrt 
thereof,  to  the  court  for  the  trial  of  impeachments 
and  the  correction  of  Errors,  which  court  shall  re* 
quire  the  Chancellor  to  assign  the  reasons  of  such 
sentence,  judgment,  decree  or  order,  and  shall  have . 
full  power  to  examine,  hear,  and  iSnally  determine  all 
such  appeals  from  the  court  of  Chancery,  and  all 
matters  concerning  the  same,  and  to  reverse,  affirm,  or 
alter  such  sentence,  judgment,  decree  or  order,  and  to 
make  such  other  order  or  decree  therein  as  equity  and 
justice  shall  require,  and  thereupon  to  remit  the  same 
with  their  judgment,  decree  and  order  in  the  premises, 
and  all  things  concerning  the  same  into  the  court  ap- 
pealed from,  where  such  other  proceedings  shall  be 
thereupon  had,  as  well  for  execution  or  otherwise,  as 
may  be  agreeable  to  equity  and  good  conscience.(a) 

An  appeal  may  not  only  be  had  from  a  final  decree 
^f  the  court,  but  from  any  interlocutory  order :  but 

(•)lK.lt,L.Mi. 
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the  time  allowed  for  entering  the  appeal,  differs  when 
the  decree  is  interlocutory,  and  when  it  is  final. 

An  appeal  from  an  interlocutory  order  must  be  en- 
tered in  fifteen  days ;  a  final  decree  may  be  appealed 
from,  at  any  time  within  five  years  after  it  is  made.(J) 

An  appeal  lies  Irom  an  order  of  the  court  of  Chan- 
cery, refusing  to  dissolve  an  injunction,  and  awarding 
costs  against  the  defendant.(c)  But  no  appeal  will  lie 
to  an  interlocutory  decree  dissolving  an  injunction.((i) 

No  appeal  lies  from  an  order  of  the  court  of  Chan- 
cery, refusing  to  dissolve  an  injunction,  and  such  an 
order  having  expired,  the  appeal  was  dismi6sed.(e) 
Nor  from  an  order  of  the  Chancellor  for  the  examina- 
tion of  witnesses :  but  if  incompetent  witnesses  have 
on  the  hearing  been  admitted,  there  may  be  an  ap- 
peal.(/)  An  appeal  does  not  lie  from  an  order  for 
an  attachment  to  bring  up  a  party  to  answer  interrog- 
atories for  a  contempt,  in  disobeying  a  writ  of  injunc- 
tion issued  in  a  cause.(g)  It  seems  also,  that  it  will 
not  lie  from  an  interlocutory  order,  wHich  does  not 
involve  a  decision  upon  some  matter  touching  the 
merits  of  a  cause,  and  by  which  the  party  is  ag- 
grieved.(A)  It  does  not  lie  from  a  decree  pronounced 
by  the  court  of  Chancery,  on  the  default  of  the  de- 
fendant in  not  appearing  at  the  hearing,  afler  the  cause 
had  been  regularly  set  down,  and  regular  notice  for 
that  purpose.(i)  Where  a  plaintifi*  in  Chancery  has 
been  guilty  of  laches,  or  waived  hb  claim  to  costs  by 
his  neglect  and  inattention  in  obtaining  the  final  de- 

(^)  1  K.  R.  L.  134.  3  Johns.  Rep.  566. 

(c)  Bl*Viekar  t.  Woloott,  4  Johns.  (/)  n»id. 

B«p.  510.  S.  P.  Newkirk  t.  Wfllett,  (j^)  Buel  ▼.  Street*  » Johns.  Rep.  449. 

9Johns:Ces.4l3L  {h^  Rud. 

(«0  Young  ▼.  Grandyy  6  Crmnoh,  St.  {i)  Sands  t.  Hildkvth,  19  Johns. Reti» 

ie)  Trustees  ot  Hnntingitoii  ▼.  NiehoU,  493, 
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cree,  no  appeal  will  lie  from  the  order  of  the  Chancel- 
lor refusing  his  application,  for  costs.(y) 
An  appeal  does  not  lie  for  costs  nierely.(A:) 

IL  Effect  of  an  Appeal  upon  the  Progress  of  the  Cause 

in  the  Court  of  Chancer^/. 

Special   Contents. 

f.  Process' cannot  issue,  pending  an  appeal. 
II.  Proceed iags  are  stayed  unless  on  special  application  to  the 

court. 
III.  A  case  where  an  appeal  did  not  suspend  proceedings. 

enmot^^i^''     An  appeal  from  a  final  decree,  regularly  entered  bfe- 
pending  ao  ap.  fQpQ  the  dccrcc  is  perfected,  prevents  the  issuing  pro- 
cess  thereon,  until  the  cause  be  heard  and  deter- 
mined.(a)     It  stays  in  the  first  instance,  all  proceed- 
'm^^l^l  ings  In  the  court  upon  the  point  appealed  from,  and  if 
J[j5^7  "P^cui  the  party  wishes  to  proceed  notwithstanding  the  ap- 
peal, he  raurt  apply  to  the  Chancellor  for  leave,  and 
unless  the  court  of  Errors  be  at  the  time  actually  in 
session,  and  have  the  cause  befdre  them,  this  court 
must  exercise  its  discretion  as  to  the  propriety  of  pil- 
lowing the  party  to  proceed. (ft)     Our  practice  differs 
.  in  this  respect  from  the  tnglish ;  for  in  England,  an 
appeal  to  the  house  of  lords,  does  not  stay  the  pro- 
ceedings unless  by  special  order  of  the  house  :  there 
the  plaintiff  must  apply  to  the  house  of  lords  for  a 
special  order  to  stay  the  procee<lings,  here  the  defend- 
ant must  apply  to  the  Chancellor  for  leave  to  pro- 

(j)  TnTis  and  othert  ▼.  Waters,  !2    t.  Waters,  12  Johni.  Rep.  500. 
Jo|»iia.Bepb500.  (nj  Kale  36 

{kj  Eastbura  &  Downes  t    Kirk,  S   *    (b)  Green   and   others  t.   Winter, jl 
Jahns.  Cb,  Rap.  S07.   Travis  and  others   Johns.  Ch.  Rop.  77. 
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oeed.(e)    Where  an  account  was  ordered  to  be  taken  . 

by  the  master  on  the  pi  inciple  laid  down  in  the  decree,  | 

this  court  refused  to  allow  the  account  to  be  taken, 
pending  the  appeal,  from  that  decree ;  nor  would  it  di- 
rect the  defendant  (who  was  a  trustee,)  to  execute  a 
conveyance  of  the  trust  estate,  and  to  deliver  all  the 
attending  documents  to  a  receiver,  as  the  decree  of 
the  court  appealed  from  had  ordered.(cQ  An  api^al^JJ;,  m^ 
interposed  after  a  decree  for  a  sale  is  essentially  exe-j^LJ'jJ* 
GUted,  does  not  supersede  the  completion  of  the  pur- 
chase.(e) 

III.  PraeUee  and  proceedings  an  Appeals  before  Ui^ 
Cause  is  before  the  Court  of  Errors. 

Spmal  OmUnts. 

I.  How  appeal  must  be  entereii. 

II.  A  copy  must  be  senred  oo  adrene  party. 

III.  Party  appealing  to  defiotil  {100. 

IV.  Regiater's  lieo  on  deposit, 
v.  Form  of  appeal. 

TI.  Form  of  notice  to  adverse  party. 
YII.  Preparing  transcriptji  for  tbe  Court  of  Errogi* 
"^11.  Necessity  of  traoncripts. 

IX.  Printed  cases  for  Court  of  Eirors. 

A  party  appealing  from  any  decree  or  order  of  the  »eii  iStXi 
court,  or  any  part  thereof,  must  state  the  same  in  wri- 
ting to  the  court,  and  deliver  the  same  to  the  register 
or  assistant  register  of  the  court  within  the  time  pre* 
scribed  by  law,  which  we  have  said  must  be  within  fif* 
teen  days  if  the  order  appealed  fi^m  was  interlocutory. 


(c)  Grsen  and  otbeis  ▼•  Wlalarv  1       (#)  Ex6aalonofCor«laBdtT.BnnbHr« 
Iskiii^Cliaa*  B«^rr.  S  Johas.  Gkaa.  Aefb  SOT. 

MOM. 
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^tid  Within  five  years  if  the  decree  was  final;  This 
writing  or  appeal,  must  slate  whether  it  is  from  the 
whole  or  a  part  of  the  decree,  and  if  from  a  part,  must 
briefly  describe  the  part  appealed  from.  It  must  be 
signed  by  at  least  one  counsel,  if  a  solicitor  or  counsel 
has  been  employed  for  the  party  appealing,  and  a 
s.  Aeopy  tocopy  thcrcof  must  be  served  on  the  solicitor  of  the  ad- 

^^MfMrty^  verse  party,  if  he  has  prosecuted  or  defended  by  a  so- 
lictor ;  or  if  he  has  not,  then  on  the  clerk  in  court 
within  eight  days  after  exhibiting  the  same  in  court' 
3.  DepoiitofThe  party  appealing,  must  also  deposit  one  hundred' 

"^^  dollars  wilh  the  register  or  assistant  register  at  the 

liiiie  of  making  sifch  appeal,  to  answer  the  •costs  of  the' 
opposite  party,  if  the  appellant  shall  not  prosecute  the 
same  to  effect :  and  in  default  of  serving  a  copy  of  Mich 
writing,  and  making  such  deposit,  such  appeal  shall  be 
deemed  to  have  been  waived,  and  proceedings' shall 
thereupon  be  had  as  if  such  appeal  had  not  been 
4  Kcgiiter't  made.(a)     By  a  subsequent  rule,  this  deposit  of  one 

ijen  00  depouu  jjundrcd  dollars,  is  declared  to  be  subject  prior  to  any 
other  lien  to  the  charges  of  the  register  or  assistant  re- 
gister for  nuiking  out  the  necessary  transcripts  on  ap- 
peal.(6)  And  this  deposit  is  said  by  the  court  to  he 
requisite  in  all  cases,  it  being  an  equitable  acrd  sahitary 
.  rule,  to  prevent  delay  and  abuse  in  suing  out  ap- 
peals.(c) 

(a)  Rnle  87.  (c)  BnidireU  t.  WedLs,  1  Johni.  CJi. 

(»)  Rule  79.  Rep.  93S. 


•  ^ 
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Form  (^  on  aj^eaL 

In  Chancery. 

C  C.  D.  Defendahi, 
Between  <  and 

(a.  B.  Complainant. 

The  defendant  hereby   states  to  this,  honourable    s.  Fom  «r 
court  that  he  appeals,  and  he  hereby  appeals  to  the  *^^ 
court  for  the  trial  of  impeachments  and  the  comction 
of  errors,  from  all  that  part  of  the  decree  made  in  this     .    ; 
cause,  on  the        day  of  and  entered  with  tbi§ 

assistant  register  of  this  court,  whereby  it  is  ctideredi 
adjudged  and  decreed,  that  the  following  exceptioni; 
taken  by  the  defendants  to  the  report  of  G,  H*.  one  of 
the  masters  of  tliis  honourable  court  mentioned  in  the 
said  decree  be  overruled  and  disallowed,  viz«  the  first 
exception;  the  tlurd  exception,  the  seyenth  exception; 
and  also  from  all  that  part  of  the  said  decree  whereby 
it  is  ordered,  adjudged  and  decreed^  that  the  defendant 
pay  to  the  complainant  the  costs  of  this  suit  to  be  tax- 
edt  And  the  said  defendant  prays  that  the  said  deci'ee 
looy  be  mfA  to  the  court  for  the  trial  of  impeachments 
wd  ii»,  correction  of  errors  before  the  president  of  ' 
the  senate,  the  senators,  and  the  justices  of  the  suprema 
court ,  Dalied  the        day  of 

E.  F.  SolV!  for  deft. 

Counsellor  deft. 


IM  iHAHOIET  rBAOTIOt. 

NoHee  aceampaiying  a  copy  oj  the  appeal  etned  iipm 

the  opparite  partjf. 

Id  Chancerj. 

C.  D.  Defendant^ 
Between  {  and 

A.  B.  Complainant. 


uiiJ^  X        Please  to  take  notice  that  the  annexed  is  a  copy 
fftM  ^Af    Qf  11;^  appeal  filed  in  the  above  cause  on  the  part  of 
the  defendant^  on  the        day  of  instant,  in  the 

oflSce  of  the  assistant  register  of  this  court,  and  that 
the  defendant  hath  deposited  with  the  said  assistant 
l^gister  one  hundred  dollars,  as  required  by  the  rules 
of  thb  court.    Dated  the        day  of 

Tours,  &c 

G.  H.  Sol'r.  for  deft 
To  E.  P. 
SoPr.  for  compl't. 

This  appeal  bein^  filed,  and  notice  given,  eadi  party 
trlJDiXfS^  (in  order  to  prepare  the  cause  for  a  heaiing  in  the 
gj^owi  oT^QU]^  above)  should  deliver  to  the  register,  or  assistant 
register,  a  memorandum  or  list  of  all  the  pleadings^ 
proofs,  exhibits,  depositions,  and  other  papers  on  file 
in  the  office  of  the  register  or  assistant  register,  which 
bb  will  want  to  make  use  of  in  the  court  above/ in  order 
that  the  transcripts  thereof  may  be  prepared  and  sent 
by  the  register,  or  assistant  register,  under  the  seal  of 
the  court  of  chancery  to  the  clerk  of  the  court  ot 
errors. 

One  of  the  rules  prescribes,  that  whenever  an  ap* 
pe«l  shall  have  been  filed  the  register  or  assistaiit  le* 


gister  shally  with  all  conrenient  speed,  cause  the  neces- 
sary tratidcripts  to  l)e  made  at  the  expense  of  the  ap^ 
peUant,  (who  shall  be  liable  to  pay  for  the  same  in  the 
first  instance)  and  shall  transmit  the  same  to  the  clerk 
of  the  court  for  the  trial  of  impeachment  and  the  cor* 
rection  of  erronu(a) 

All  the  original  pleadings,  proofs  and  other  papers,  s.  v^m^ 
which  have  been  used  in  the  court  below  and  filed  ^*'*^^*^ 
with  the  register  or  assistant  register,  remain  on  file  in 
their  offices,  and  tiiey  can  only  be  brought  before  the 
other  court  by  the  transcripts.  The  parties  are  not  at 
liberty  to  have  the  original  pleadings  and  proceedings 
in  the  court  of  chancery  brought  into  the  court  of 
errors  to  read  and  examine,  but  the  proper  form  is  to 
bare  transcripts  or  certified  copies  made  of  such  par 
pers,  so  that  they  may  be  examined  by  the  members 
of  the  court  And  in  a  case  where  the  appellant  had 
omitted  to  procure  such  transcripts,  and  the  register 
came  into  court  with  a  basket  load  of  such  original 
papers,  it  was  determined  to  be  irregular,  and  the  ap- 
peal was  dismissed  with  costs.(&)  i 

It  is  important  therefore  to  pay  strict  attention  t* 
the  directions  which  are  given  to  the  register  upon  this 
subject.  This  observatiou  does  not,  however,  refer  to 
the  original  vouchers  or  exhibits  which  have  bee? 
used  at  the  hearing  in  the  court  below :  such  docu« 
ments  remain  in  the  possession  of  the  parties  respec- 
tively, and  mu^  be  produced  b>  them  before  the  court 
above,  marked  by  the  register  or  assistant  register  as 
having  been  read  at  the  hearmg  below.  Because,  as 
was  observed  before  in  page  162»  nu  papers  which  were 
not  used  before  the  chancellor  can  be  read  before  the 
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court. of  ^rjors,  whose  province  is  merely  to  review 
the  decree  pronounced  in  the  court  below  upon  the 
same  evidence  and  no  othar,  than  was  submitted  to  the 
Chancellor.  New  evidence  is  therefore  not  admitted. 
And  the  only  mode  of  having  the  benefit  of  newly  dis- 
covered testimony  is  by  a  petition  to  the  Chancellor 
fiq:  the  hearing  in  the  Court  of  Chancery, 
•aa^  fot"*the  While  the  register  or  assistant  register  prepares  the 
Siir  ^^  ^^'  *f  2i,™cripts,  the  solicitor  of  each  party  makes  up  a  case 
to  be  printed  for  the  use  of  the  members  of  the  Court 
of  Errors.  By  one  of  the  standing  rules  of  the  court 
it  is  directed  that,  ten  days  at  least  previous  to  th# 
hearing  an  appeal,  the  counsel  for  appellant  and  re- 
spondent shall  deliver  abstracts  of  the  bill,  answer, 
pleadings,  and  evidence  produced  at  the  hearing  in  the 
Court  of  Equity,  signed  by  them  mutually,  to  the 
president  of  the  senate,  for  the  use  of  the  senate,  and 
.to  the  chancellor,  and  each  of  the  judges  of  the  Su- 
preme Court.  That  these  papers  be  furnished  by  the 
appellant  to  the  president,  chancellor,  chief  justice, 
and  one  of  the  puisne  judges,  and  by  the  respondent 
to  the  other  judges.  And  by  another  of  the  standing 
rules  it  is  directed,  that  previous  to  any  argument  of 
counsel,  upon  any  appeal,  a  brief  state  of  the  case  of 
each  part^  as  it  appears  on .  the  pleadings  and  exhibits 
9hall  be  delivered  to  the  court,  signed  by  their  respec- 
tive counsel  who  are  to  argue  the  cause.  Notwith- 
standing these  rules  the  practice  is  a  little  variant  from 
them.  Each  solicitor  draws  his  own  case,  and  a  suffi- 
cient number  is  printed  for  the  use  of  every  member 
of  the  court,  the  chancellor,  judges,  and  senators.  The 
case  contains  th^  pleadings  at  large,  or  aa  abstract 
from  them,  with  the  evidence  and  the  points  upon 
whi^h  the  party  relics>  and  is  a  combination  of  the  two 
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orders  above  mentioned.  And  by  a  nile  made  ini 
March,  1817,  it  is  required  that  the  reasons  or  opiilion 
delivered  by  the  cbancellor  at  the  time  of  making  his 
decree  be  annexed  4o  the  appellant's  case  by  way- rf 
appendix,  unless  the  respondent  has  already  had  the 
opinion  printed,  and  agrees  to  furnish  copies  to  "each* 

member  of  the  court* 

» 

IV.  Proceedings  iti  the  Court  for  the  Trial  of  Impeach" 
ments  and  the  Correction  of  Errors. 

* 

Special  Cof^inUi 

I.  Petition  of  appeal. 

IT.  Of  compelling  the   appellant  to  present  the  petition  of 
appeal!  ' 

in.  Motion  that  respondent  answer 
IV.  Of  the  answer  to  the  petition. 
Y.  Form  of  order  that  appellant  present  the  petition. 
VI.  Form  of  Petition  of  appeal. 
YII.  Form  of  order  to  answer  the  petition. 
VIII.  Form  of  the  answer. 

Petition  of  appeal,  answer  thireto. 

This  court  commences  its  session  with  the  opening.  i.petiUoiiitr 
of  the  session  of  the  legislature.    The  appeUant  must  •^'^'* 
present  a  petition  of  appeal  to  this  court,  which  is  not 

Rules  cf  the  Court  for  the  trial  of  Impeachments  and  the  Correctimt 

of  Errors. 

Ist.  Relates  to  writs  of  Error. 

ftd.  Relates  to  writs  of  Error. 

'3d.  Ordered,  (upon  eonsideratioo  of  the  great  iocoaveiiieDces. 
wbkh  may  arise  by  raoticns  and  petUions  for  piiUing  off  causes  allex. 
days  have  been  appointed  for  hearing  thereof,)  That  when  a  day. 
shall  be  appointed  for  the  hearing  of  any  cause,  appeal  or  writ  oi 
error  argued  in  this  court,  \bt  same  ilialT  not  be'  altered  but  upon  pe- 
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p08868ied  of  joiiBdidion  of  the  cause  until  the  petir 
tion  of  appeal  has  been  presented  to  theni.(a) 

By  one  of  the  standing  rules  of  the  court,  it  is  or* 
4ered»  that  the  petition  of  appeal,  instead  of  reciting 

fitioB ;  tad  that  no  petitioa  ihall  in  such  cate  be  rtteived  unletttwo 
dajs  notice  tbenof  be  given  to  the  advene  partj,  of  wbich  notice, 
eatb  shall  be  made  at  tbe  bar  of  tbia  court 

4tb.  Kelates  to  writa  of  Error. 

Ml*  Ordeted,  That  on  hearing  of  causes  on  appeal,  one  of  the 
counsel  for  tbh  appellant  shall  open  tbe  cause,  then  tbe  evidence  on 
the  side  of  the  appellant  shall  be  read,  which  done,  the  other  coun* 
•el  for  tbe  appellant  may  make  observations  on  tbe  evidence  ;  then 
one  of  tbe  counsel  for  the  respondent  shall  be  heard,  and  the  evi* 
dence  on  tbe  side  of  the  respondent  shall  be  read,  aAer  irblcb  tbe 
other  counsel  for  the  respondent  shall  be  beard,  and  one  counsel 
only  for  tbe  appellant  to  replj. 

6tb.  Ordered,  That  in  cases  not  ulready  provided  for,  tbe  prac* 
iice  of  this  couft  shall  be  similar  to  tbe  practice  of  tbe  Court  of  Ex- 
chequer Chamber  in  England,  and  that  on  appeals  it  shall  be  con* 
formable  to  that  of  tbe  House  of  Lords  in  England,  when  sitting  as  a 
Court  of  Appeals,  until  further  order. 

7th,  Ordered,  That  upon  the  president  taking  tbe  question  for  de* 
termining  a  cause  in  this  court,  he  shall  begin  with  the  Junior  justice 
of  the  Supreme  Court  then  present,  and  proceed  in  rotation  to  the 
chief  justice  and  chancellor,  and  then  to  the  senators  Indiscrimi* 
nateljr. 

8th.  Relates  to  writs  of  Error. 

9th.  Relatei  to  writs  of  Error. 

Ordered,  That  in  future,  upon  all  appeals,  the  pleadings  and  de* 
ewe  annesad  together,  as  they  are  directed  to  be  by  law,  and  the 
eihibita  and  proofs  in  the  cause,  shall  be  brought  into  court,  and  de- 
livered to  the  clerk  of  this  court,  at  the  same  time  the  petition  of  ap» 
peal  is  presented. 

And  it  is  further  ordered.  That  petitions  of  appeal,  instead  of  ie» 
^ting  the  pleadings  at  laige,.  shall  only  recite  the  decree,  or  socl^ 
part  of  it  as  is  appealed  from,  and  set  forth  the  reasnne  of  such  a|p^ 
feal,  and  only  refer  to  such  of  the  pleadings. 

{«)  Braivell  v.  Wesk^  1  Mmsl  Ch.  Bsf^  3Sa 
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ilie.pleBdiiigs  af  large,  sball  only  redie  the  deciee  or 
fiucb  part  of  it  as  is  ap^pealed  from,  ^nd  sent  forth  tbt 
roasoDs  of  such  appei^l,  and  only  refei*  to  sueb  of  tbe 
pleadiogs^i) 

It  19  ordered,  That  previous  to  any  argiimetit  of  counsel  upon  any 
appeal  orwrit  of  eitor^  a  briei'  state  of  tlie  case  of  each  party,  as  it 
appears  on  the  pleadings  and  exhibits,  shall  be  delivered  to  the 
court,  signed  by  (heir  respective  counsel,  who  are  to  argue  the  cause. 

Ordered,  That  In  all  cases  of  error  and  appeals  brought  into 
this  court,  the  judges  in  caites  of  writs  of  error,  and  the  chancek*- 
ior  in  cases  of  appeal,  iih^ll  give  the  reasons  for  their  jiidgmenr,  im- 
mediately after  the  reading  of  the  record  or  decree,  and  'before  any 
counsel  in  the  cause  is  heard. 

Ordered,  That  ten  days  at  least  previous  to  every  hearing  or  ap* 
pe'al,the  counsel  tor  appellant  and  respondent  shall  deliver  abstracta 
of  the  -bill,  answer,  pleadings  and  evidence  produced  at  the  hearing 
in  the  court  of  equity,  signed  by  them  mutually,  to  the  president  of 
the  senate,  for  the  use  of  (be  senate,  and  to  the  chancellor  and  each 
of  the  judges  of  the  supreme  court ;  and  that  in  like  manner,  ten 
days  previous  to  any  hearing  on  a  writ  of  error,  paper  books  be  de- 
livered to  the  same  persons,  together  with  a  note  of  the  errors  assign- 
ed, 'signed  by  the  counsel  for  the  plaintiff  and  defendant  in  error. 
That  the  above  papers  be  furnished  by  the  plaintiff  in  error,  or  ap^ 
pettant  to  the  president,  chancellor,  chief  justice  and  one  of  the  pu-^ 
isne  judges,  and  by  the  respondent  or  defendant  in  error,  to  the 
other  judges. 

Resolved,  That  when  an  appeal  from  anydecreeof  the  chancellor 
shall  be  heard  in  this  court,  the  chancellor  may  state  hrs  opinion 
upon  every  matter  that  shall  arise  on  such  hearing,  but  shali'nothav^ 
a  V6ice  in  the  detision  of  the  court  on  any  question  whatever  arising  * 
on  such  appeal;  and  that  when  a  cause  shall  be  brought  into  tbfs 
court  by  a  writ  of  error  on  the  question  of  law  in  a  judgment  of  the 
supreme  court,  the  judges  of  such  court  may  severally  state  their 
opitiions  upon  every  matter  that  may  arise  on  such  hearing,  but  shall 
n6t  have  a  voice  in  the  decision  of  the  court  on  any  question  what 
ever  arising  on  the  cause  so  brought  into  this  court. 

« 

{h)  Orders  of  the  Court  of  iSrrorf; 
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If  a  petHion  of  appeal  be  defective  in  ftirm,  the  re»- 
pondent  must  object  to  it  at  tbc  time  of  fiUnj( ;  it  is 
too  late  to  make  the  objection  after  he  has  aaswrr* 
ed.(c)  The  court  of  Errors  will  only  decide  on  tboflo 
parts  of  the  decree  which  are  complained  of  in  the 
petition  of  appeal.(d) 
enin^r™'  ^^  *^^  appellant  should  neglect  to  present  his  peti- 
\y]\M  to  prc-tjon  of  appeal,  the  respondent  may  at  any  time  make 
application  to  the  court  for  an  order,  that  he  present 
it  witbin  a  limited  time»  which  is  usually  eii^bt  days  afr 
ter  service  of  a  copy  of  the  order,  or  that  the  same  be 
not  received.  At  the  same  time,  when  the  petition  of 
appeal  is  presented,  tlie  transcripts,  consisting  of  the 
pleadings  and  decree  annexed  together,  and  the  exhi- 
bils  and  proofs  in  the  cause,  must  he  brought  into 
court  and  delivered  to  the  clerk.(<j) 
*  The  petition  of  appeal  being  filed,  the  appellant 
may  on  motion  in  (>pen  court,  obtain  an  order  that  the 

It  is  hereby  crilereJ,  That  m  ^11  cases  \y\^eTf  the  ilefepdant  in 
f rrof)  or  respon4eDt,  shall  not  have  entered  an  appearance  by  atlor- 
pey  or  solicitor^  all  rules  and  notices  shall  be  served  on  the  defendant 
-in  person. 

Ordered,  That  the  fiflh  rule  be  extended  to  the  cases  in  error,  so 
|bat  no  more  than  two  counsel  shall  open  on  the  part  of  the  piaintiflf, 
or  answer  on  the  p2|rt  pf  the  defendant,  and  only  one  counsel  shall 
feply  or  close  on  the  part  of  the  plaintiff. 

Ordered,  T{iat  a  cause  canpot  be  set  down  for  hearing  until  cases 
9ire  delivered.  Tiie  cpurt  of  Errors  |ias  full  power,  and  is  authorized, 
.\o  examine  a}  (errors  assigped,  and  to  call  on  the  judges  of  the  su- 
preme court  to  assign  the  reasons  on  which  their  judgments  were 
given,  and  there  to  affirm  or  reverse,  or  give  such  other  judgment,  as 
^e  law  fiball  reijuirji. 

(#)  Rogen  y.  Cniger,  3  Johns.  Bep.    otben,  4  Johns.  Rep.  556. 
5^  (tf)  OnlersoftbeCourtof  Errcm 

(dp  Sands  and  oCberi  ▼.  Codvb^  and 
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« 

respondefit  answer  the  petition  of  appisal  wfthin  eighty  ^^ 
days  after  service  of  a  copy  of  the  petition  of  ap- ^i^' »Mwer. 
peal  and  order ;  and  the  rules  of  this  court  require, 
where  the  respondent  shall  not  have  entered  an  ap- 
pearance by  solicitor,  that  all  rules  and  notices  shall 
h6  served  on  the  respondent  in  person.     The  answer'  *  or^eta* 
to  the  petition  of  appeal  is  very  general ;  it  confesses  tiuoo, 
the  making  of  the   decree  complained  of  by  the  a  »- 
pellant,  refers  tbelretb  when  produced,  and  insists  that 
the  decree  is  agreeable  to  equity,  and  that  it  ought  to 
be  affirtued* 

If  the  respondent  should  fail  to  put  in  his  answer 
within  the  time  required,  the  court,  on  proof  of  due 
service  of  a  copy  of  the  order  requiring  the  answer  to 
be  filed,  would  probably  proceed  to  pronounce  a  de- 
cree in  favor  of  the  appellant  by  the  default  of  the  6p- 
poeite  party^  and  to  reverse  the  decree  made  in  the 
court  below  upon  the  points  embraced  in  the  appeaL 

Order  that  appdUml  JUe  his  pttUion  of  appeal. 

In  the  court  for  the  trial  of  impeachments  and  the    5.  Form  oc 

Correction  of  errors,  held  at  tlie  city  of  Albany,  on  the  ^unt^sSt 

day  of  January,  1 8 1 8,  '     a^yS""^  "^ 

Present  John  Taylor,  Esq.  ptesident  of  the  senate, 
and  a  majority  of  the  setiators. 

C  A;  B.  Respondent^ 
Between   <  and 

(  G.  J).  Appellant. 

On  motion  of  of  counsel  for  the  respon- 

dent, it  is  ordered,  that  the  appellant  file  bis  petition 
of  appeal  within  eight  days  after  service  of  a  copy  of 
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tbis  order,  or  that  such  petition  of  appeal  be  not  n* 
ceived, 

(A  copy.)  J.  B.  Clerk. 

Form  of  petition  of  appeal. 
jftrA  of     In  the  court  for  the  trial  of  inqpeachroents  and  the 

fWlwfcl  #  ftp-  p 

correction  of  errors* 

t  C.  D.  Appellant 
Between    ^         add 

i  A.  B.  Respondent. 

To  the  Honourable  the  President  of  the  Senate,  the 
Senators  and  Judges  of  the  Supreme  Couf  t  of  the 
state  of  New-York,  in  the  court  for  the  trial  of  im- 
peachments and  the  correction  of  errorF, 

The  petition  and  appeal  of  the  above  named  appek 
lant,  respectfully  sheweth : 

That  on  or  about  the        day  of  in  the  year 

of  oirr  hard  the  respondent  exhibited  hi^  bill  of 

complaint  in  the  Court  of  Chancery,  of  this  state, 
against  your  petitioner,  to  be  relieved  touching  cer-- 
tain  matters  therein  complained  of.  That  your  peti- 
tioner filed  his  answer  (o  the  said  bill  of  complaint,  ta 
which  answer  the  respondent  replied: 

And  your  petitioner  further  sheweth,  that  the  said 
cause  H»YS9g  been  brotigbt  to  a  hearing  before  his 
Honor  the  IJhancellor,  in  term,  in  the  year 

,  i  ^rtain  decretal  order  or  decree  was  made 
by  his  Honor  the  Chancellor,  on  the      day  of  , 

whereby  it  wa^  ordered,  adjudged  and  decreed,  that  it 
be  referred  to  one  of  the  masters  of  this  court  to  take 
and  stale  ah'' account  between  your  petitioner  and  the 
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fespondent,  in  the  manner  particularly  inentioned  in 
the  said  decretal  order  ordecree* 

And  your  petitioner  further  sheweth,  that  A.  B.  £sq« 
one  of  the  masters  of  this'  honourable  court,  having 
made  his  report  pursuant  to  the  said  orders,  bearing 
date  the        day  of  your  petitioner  filed  cer- 

tain exceptions  thereto. 

And  your  petitioner  further  sheweth,  (hirt;  the  said 
exceptions  having^been  brought  on  to  be  argued,  and 
the  said  cause  having  been  brought  to  a  liearing  for 
further  directions  upon  the  said  report  in 
term,  in  the  year  ^  his  Honor  the  Chancellor, 

on  the        day  of  made  a  certain  decretal  or- 

der or  decree  in  the  said  cause,  ivfaereby  it  is  ordered, 
adjudged  and  decreedi  that  the  exceptions  taken  by 
your  petitioner  be  overruled  and  disallowed,  and  that 
the  said  l^iiort  be  confirmed  in  All  things ;  that  your 
petitioMr  pay  to  the  respondent  the  sum  of  dot 

lars,  and  his  costa  to  be  taxed ;  that  the  respondent 
have  execution  thereof;  that  interest  be  added  to  the 
amount  decreed,  amd  that  the  respondent  have  execu- 
tion thereof- 

And  your  petitioner  being  advised  that  the  follow- 
ing parts  of  the  said  decretal  order  or  decree^  made  on 
the  said        day  of  are  en*oneous,  viz.  all  that 

part  thereof  whereby  it  is  ordered,  adjudged  and  de- 
creed, that  the  first  exception,  the  third  exception, 
am!  the  seventh  exception,  taken  by  your  petitioner 
to  the  said  report  of  the  said  (the  master,) 

dated  the  said  day  of  ,  be  overruled 

and  disallowed ;  and  also  all  that  part  thereof  which 
arises  from,  and  is  in  consequence  of,  the  said  excej> 
tions  being  overruled  and  disallowed ;  and  by  reason 
of  your  petitioner  being  ordered,  adjudged  and  de- 
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creed,  to  pay  the  respondent  the  costs  of  the  8aid  suit 
to  be  taxed.  Your  petitioner  therefore  appeals  from 
all  those  parts  of  the  said  decretal  order  or  decree, 
made  on  the  said  day  of  ,  which  are 

above  mentioned  to  be  erroneous^  to  this  honourable 
court,  for  the  following;,  among  other  reasons : — 

First.  Because  the  said  exceptions  last  above  men-^ 
tioned,  talen  by  your  petitioner  to  the  said  report  of 
the  said  dated  the        day  of  ought  to 

have  been  allowed. 

Second.  Because  your  petitioner  ought  not  to  have 
been  decreed  to  pay  the  respondent  the  costs  of  the 
said  suit  to  be  taxed* 

And  your  petitioner  prays  that  a  short  day  may  be 
appointed  for  the  respondent  tp  answer  all  amd  sii^-' 
lar  the  premises  before  your  Honors;  and  that  all 
those  parts  of  the  said  decretal  order  or  decree  above 
mentioned  hereby  appealed  from  may  be  neversed 
with  costs ;  or  such  other  relief  granted  yow%  peti- 
tioner as  to  your  Honors  shall  seem  meet«  And  yoiir 
petitioner  will  ever  pray,  &c*    Dated  the  day  of 

.January,  1818. 

E.  P.  SoFr.  for  Appellant. 

jj  ^'  i  Ot  Counsel  for  Appellant. 

Order  that  respondent  answer  the  petition  of  appeal. 

r.  Form  of  In  the  court  for  the  trial  of  impeachments  and  the  cor- 

■wc!^%he  pell'     rection   of  errors,  held    at  the    city   of  Albany, 
tk>«  of  appeal.     ^^^  j^^  ^j  January,  1818. 

Present  John  Taylor,  Esq.  president  of  the  senate^ 
s^id  a  majority  of  the  senators* 
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In  Chancery. 


On  reading^  and  filing  the  petition  of  appeal  filed  in 
this  cause,  and  on  motion  of  Mr.  L,  M,  of  counsel  for 
the  appellant,  it  is  ordered  that  the  said  respondent  ap- 
pear and  answer  the  said  petition  within  eight  days 
after  service  of  a  copy  of  this  order,  or  that  the  said 
appellant  have  judgment. 

(A  Copy)  J.  B.  Clerk. 

Form  of  answer  to  the  petition  of  appeal. 

In  the  court  for  the  trial  of  impeachments  and  the  cor-  «■  Fonn  of  •». 

rec^tion  of  errors.  taum  of  •f- 

The  answer  of  A.  B.  respondent,  to  the  petition  of  ^* 
appeal  of  C.  D.  appellant. 

The  respondent  not  confessing  or  acknowledging  all 
or  any  of  the  matters  or  things  to  be  true  as  in  apd  by 
the  said  petition  of  appeal  are  contained  and  set  forth^ 
for  answer  thereunto  says,  that  he  believes  it  to  be 
true  that  such  decretal  order  and  decree  as  are  com- 
plained of  by  the  appellant  was  and  were  made  by  the 
Court  of  Chancery  as  in  the  said  petition  of  appeal  is 
set  forth,  but  as  to  the  date,  substance,  and  contents 

•  thereof,  this  respondent  humbly  craves  leave  to  refer 

•  thereto  when  the  same  shall  be  produced.  And  tbe 
'  said  respondent  is  advised  and  believes  that  the  said 
'decretal  order  and  decree  are  agreeable  to  eqQity  and 
''justice,  and  he  therefore  humbly  prays  that  the  same 

ifiay  be  affirnied^  and  that  the  said  petition  of  appeal 


jy»8 
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may  be  dismissed  this  honourable  court,  with  costs,  to 
be  adjudged  to  this  respondent. 

G.  H.  SoFn  for  Respondent. 

y  j>*>Of  Counsel. 


Of  SETTING   DOWN  THE   CAUSE,   AND   OF  HEARING  IN  THE 

COURT  OF  ERRORS. 

Special   Contents, 

I.  Both  parties  may  set  dovro  the  cause. 

II.  tionr  if  appellant  does  not  bring  on  the  hearing. 
Jlf.  Of  postponing  the  hearing. 

IV.  Delivering  the  cases. 

V.  Order  in  which  the  counser^t^  heard. 

VI    DecisioiK  respecting  who  must  be  parties. 
VII.  Decisions  respecting  change  of  pavfies. 
VIII.  When  the  merits  will,  and  vrheu  they  will  not  be  eiatniQ* 
ed  into. 

IX.  Decision  of  the  court. 
X.  Costs  on  appeal. 

XI.  Remitting  decree  of  this  otiurt  to  tlie^  eourt  of  fibtDceiy. 

tiw  ^^  ^Jn  ^^^  <jaiise  beii^  at  issue  in  tbb  court  up«Mi  the  »«- 
^wn  the  pondent's  filing  his  answer  ii  the  petition  ci  aj^al, 
eit4)er  party,  or  botfa  parties  voAy  set  down  the  cause 
16T  hearing.  This  is  done  by  a  tootion  in  opM  court, 
that  a  day  be  assigned  for  the  hearing  of  the  caute. 
The  usual  tnotlen  is,  that  the  cause  be  set  down  to  be 
heard  in  its  order  next  after  the  causes  previously  set 
down.  There  is  no  rule  of  court  which  requires  the 
party  to  give  notice  to  the  opposite  party  of  the  cause 


tHA5C£Rr  PRACTICE.  193 

being  set  down,  but  both  parties  are  required  to  at- 
tend to  it  at  their  peril. 

If  the  appellant  has  set  down  the  cause,  but  fails  to  i^pi^iJ^t^^ 
bring  it  on,  or  if  he  has  neglected  or  omitted  to  set  it^  iTarfnf.^ 
down,  in  either  case  the  respondent,  provided  he  has 
also  had  the  cause  set  down  for  hearing  on  his.  part,  is 
entitled  to  have  the  cause  brought  on  to  be  heard  ex 
parte.  And  in  this  case,  as  the  court  will  not  listen  to 
an  ex  parte  argument,  the  respondent  may  have  the  ap- 
peal  dismissed,  inasmuch  as  no  person  appears  on  be- 
half of  the  appellant  to  impugn  the  decree  in  the  court 
below.  He  is  therefore  entitled  to  his  judgment  in 
the  court  helow.(a) 

By  a  standing  rule  of  the  court,  when  a  day  is  ap-    •*i„^J***^ 
pointed  for  the  hearing  of  any  appeal,  it  cannot  be  bearing. 
altered  but  upon  petition ;  and  no  petition  will  be  re* 
ceived  in  such  case  unless  two  days  notice  thereof  be 
given  to  the  adverse  party,  of  which  notice  oath  must 
be  made  at  the  bar  of  the  court 

The  rules  also  prescribe,  that  previous  to  any  argu-    4.  DeHv^^ 
ment  of  counsel  upon  any  appeal,  a  brief  state  of  the  ^  *** 
case  of  each  party,  as  it  appears  on  the  pleadings  and 
exhibits  should  be  delivered  to  the  court,  and  also,  that 
ten  days  at  least  previous  to  the  hearing  the  cases 
which  iiave  been  prepared  by  the  parties  should  be 
furnished  the  court.    It  is  not  usual  in  practice  to  ad- 
here strictly  to  this  rule  respecting  tJbe  ten  days ;  and 
although  the  cause  cannot  be  set  down  for  hearing  un- 
til cases  are  delivered,(6)  yet  it  is  the  common  prac- 
tice to  proceed  witli  the  hearing,  even  though  ten  days 
may  not  have  elapsed  between  the  time  of  furnishings 
the  cases,  and  the  day  assigned  for  the  argument. 

(•)  Biitel  T.  Denwfon,  U  Johns.  Rep.  48S.    (d)  8  Gaiet  in  Error,  Kpx 
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When  the  cause  comes  on  to  hearing,  if  the  iraim* 
cripts,  or  certified  copies  of  tlie  pleadings,  evidence^ 
and  papers  read  in  Ibe  court  below,  be  not  filed  in  the 
court  of  Errors,  the  counsel  for  the  appellant  will  not 
be  allowed  to  read  the  original  papers,  though  pro- 
duced by  register  of  the  court  of  Chancery,  but  the 
apj>eal  will  be  dismissed  with  costs, (c)    One  of  the 

5.  'Order  id  counscl  for  the  appellant  opens  the  cause,  tlien  the  eri- 

iirhich    the  :  •in'  •  •    i 

coimsei  tre  dence  on  the  &id6  of  (he  appellant  is  read,  wmch  done, 
the  other  co«inse)  for  (be  appellant  may  make  observa* 
tions  on  the  eri<:lence ;  theo  one  of  the  counsel  for  the 
fespondent  is  heard,  and  the  evidence  on  his  side  read, 
after  which  the  other  counsel  for  the  respondent  may 
be  heard,  and  one  counsel  only  for  the  appellant  te- 
|>lies.(<;?)  But  on  a  motion  On  a  petition,  that  otbec 
parties  should  be  joined  in  the  suit,  the  counsel  for  th«^ 
petition  are  to  be  heard  ftrst,(€)  which  is  analogous  to 
the  proceeding  in  (he  court  of  Chancery,  where  on  a 
rehearing,  the  party  who  complins  of  a  decree,  and 
^  p^lss  to  have  it  coiTected>  is  entitled  to  open  and  close 
the  argumGnt.(/) 

6.  DeeiiioDt  Q^  ^^  af>pea(  from  an  order  of  the  co^^it  of  Chan- 
ISlrt^bS*  pi-!  eery,  postponing  the  hearing  of  a  cause  MUtil  the  as- 
'*•••  ^gnees  of  two  of  ihe  parlifes  who  had  become  insol- 
vent pending  the  suit,  should  be  made  parties,  tbe^ 
court  of  Errors  will  not  hear  or  decide  on-  tlie  merite 
of  the  ca%tse.(^)  And  when  an  objection  is  made  in- 
the  co^rt  below  of  a  want  of  proper  partfes^  it  may  be 
insisted  on,  on  the  appeaL(Ai)  When  the  defendant  be- 
low neglects  to  appeal  from  a  decree  i^iiist  an 


(e)  Wititer  tv  GrMn  and  othvn,  1%  (/}  SlUtv.  Brqwo  andrOthens  1  JolMi. 

JokniL  Rep.  49r.  Oh.  Rep.  444. 

(d)  Kafes  of  the  Coatt  of  Errors.  ($")  Deu  v.  Thorn  and  others^  3  Johns. 

{e)  Sands  et  al  v.  Cod  wise  et  aU  3  Rep.  543. 

Johns.  Rep.  487.  (A)  Grant  ? •  Dnane,  9  Johns.  Bep.  59t. 
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ejection  made  to  the  want  of  proper  parties  to  tbe  bill, 
but  appeals  from  a  final  decree  wbieh  is  reverged  on 
that  ground,  the  court  of  Errors  will  bnler  that  the 
re&pondent  have  leave  to  dismisa  bis  bill  ki  the  court 
below,  or  amend  it  by  addinir  proper  parties,  and  if  b^ 
etect  the  latter,  that  the  present  parties  have  le^ve  to 
use  all  testimony  taken  in  the  cause,  subject  to  all  jusi 
ei^ceptions,  that  each  party  pay  bis  own  cosis  in  tbe 
court  above,  and  that  costs  below  abide  the  event.(f') 

Where  a  bill  was  brou^^ht  to  obtain  a  sale  of  mir)rt« 
gaged  premises,  to  which  the  mortgagee,  who  had  det 
iivered  the  mortgage  without  a  written  assignment  to 
the  complainant  below,  was  not  made  a  party,  the  court 
of  £rror8,  on  reversing  a  decree  for  a  sale,  on  th& 
ground  of  the  want  of  proper  parties,  gave  leave  to 
the  respondent  to  have  his  bill  dismissed,  or  to  acjh} 
proper  parties  on  payment  of  the  costs  in  the  court 
below.(y) 

Where  a  decree  had  been  pronounced  in  tbe  court   r.  toeeSuons 
of  Chancery,  in  a  suit  brought  by  certain  creditors  <ffZ'S^'^jf„, 
a  bankrupt  against  the  bankrupt  and  his  assignei"  and  ^^^"^ 
others,  and  afterwards  the  assignee  was  removed,  and 
a  new  assignee  appointed  by  a  majority  of  the  credi<> 
tors  of  the  bankrupt,   and  the  cause  having  been 
brought  by  appeal  to  the  court  of  Errors,  the  appel*' 
lant  presented  a  petition  for  the  stay  of  proceedingSi 
until  the  new  assignee  was  made  a  paiiy  by  the  res- 
pondents, the  court  refused  to  grant  a  rfile  for  the  stay 
of  proceedings.(ife) 

If  any  of  tbe  parties  in  interest  in  a  cnvie,  become 
changed  by  death  or  otherwise,  pending  an  appeal  to 

(0  HitflWfek  t.  Seribner,    S  Jdhbi       {k)  SanlU  efat.  V.  Codwiia  et  ^t  0 
Cat.  311.  Jthns.  Ite^.  4lf. 

!>'}  JohBMii  V.  Hoi  3  Jtlnia.  Cn.  9^. 
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the  court  of  £rror6,  the  cause  will  be  reinandeil,  wlth^ 
out  prejudice  to  either  party,  in  order  that  the  court 
below  may  take  the  necessary  sleps  to  bring  in  the 
parties,  whose  interest  may  have  accrued  since  the 
appeal.(/) 

This  court  has  full  power  to  examine,  hear,  and  fi- 
nally determine,  all  matters  concemhig  the  appeals, 
and  may  reverse,  affirm,  or  alter  any  judgment,  de- 
cree or  order,  which  may  have  been  made  in  the  court 
of  Chancery,  but  it  will  not  always  examine  into  the 
full  merits  of  the  cause. 
^^iri^^!ill?*  Thus,  if  the  paiiies  in  the  court  below  neglect  to  ex- 
SunorU^cl^^^P^  *'^  *^^^  "^^^*^^'®  report  in  a  cause,  it  seems,  that 
Aiaiaed  iaia  i\^^  court  of  Errors  will  not  enter  into  an  investigation 
of  the  calculations  made  by  the  master,  but  will  con- 
sider the  exceptidns  as  waived  by  the  party.(m)  So 
on  an  appeal  from  an  order  granting  an  injunction  to 
stay  proceedings  at  law,  the  court  of  Errors  will  not 
hear  and  decide  on  the  merits  of  the  cause,  if  the 
court  below  had  not  heard  the  cause  on  the  merits  be- 
fore the  order. (n)  And  on  an  appeal  from  an  inter- 
locutory order,  the  court  will  not  permit  evidence  to 
be  read  which  was  not  read  in  the  court,  nor  will  they 
hear  and  decide  on  the  merits  unless  the  merits  have 
also  been  heard  in  the  court  below.(o)  But  even  on 
an  appeal  from  an  interlocutory  decree,  the  court  of 
Errors  will,  if  the  merits  are  fully  before  them,  take 
them  into  consideration  and  make  a  final  decree.(jp) 


Nv 


(I)  Wilton  ▼.  Hunilton,  9  Johns.  44«.  Ji^nt.  Rep.  543.    14  Joliat.  Rep.  597, 

(«n)  Delabigarrc   ▼.   Bush,   i  Johns.  (p)  LeGuin  v,  GoaTeroeor  &  KemUe* 

Kep.  490.  1  Johns.  Cas.  436.  Bush  ▼■  LiTiogstoo,  S 

{n    TrusteesoT  Huodogton  t  Nieholl,  CaineiT  Cases  in  iCrror,  66,    Beehe  end 

SJohrs  Uep.6M,  others  v.   The  Btak  4if  Kev-Tork^  I 

(o>  Deas^  t.  Thorn  ami  oUiers,  3  Johns.  Rep.  329. 
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After  tbe  cause  is  afgued,  the  court  usually  takes  o.  Deeiakm 
dmeto  make  up  its  decision.  When  they  are  read)*  to 
determine  tbe  cause,  tbe  president  takes  the  question 
upon  it,  beginning  witb  tbe  juniorjustice  tben  present, 
and  proceeds  in  rotation  to  the  chief  justice,  and  tben 
to  tbe  ^nators  indi8criminately.(9)  The  chancellor 
has  no  voice  in  the  decision  of  the  court  on  any  ques- 
tion whatever  arising  on  the  appeal,  although  he  may 
state  his  opinion  upon  every  matter  that  may  arise 
upon  the  hearing  of  the  appealer)  .  In  all  cases  not 
provided  for,  the  practice  of  this  court  on  appeals,  is 
by  a  general  rule  made,  until  further  order,  conforma- 
ble to  that  of  the  house  of  lords  in  England,  when  sit-^ 
ting. as  a  court  of  appea]s.(.«) 

Costs  on  appeal. 

It  was  formerly  determined  in  this  court  that  on  the  la  Cosu  on 
reversal  of  a  decree  or  order  tbe  appellant  is  only  en-  *^^**^' 
titled  to  costs  in  the  court  below  up  to  the  time  that 
the  decree  or  order  was  given,  and  that  he  could  not 
recover  costs  on  the  appeal.(a)  But  by  tbe  act  con- 
cerning costs,  passed  in  April,  1813,  s^c.  13.  it  is  en- 
acted, that  when  a  writ  of  erf  or  is  prosecuted,  if  the 
judgment  of  the  court  below  be  reversed,  the  party 
prosecuting  such  writ  of  error  shall  recover  costs,  to  be 
taxed  by  tbe  discretion  of  tbe  court  before  whom  the 
writ  of  error  is  returnable,  and  such  party  shall  have 
execution  tberefor.(&)  Although  this  section  seems 
applicable  only  to  writs  of  error,  and  not  to  appeals, 
yet  the  court  seem  to  have  construed  it  as  leaving  it 

(9)  Rules  of  the  Court  of  EiTora.  ble,  1  Johnik  Om.486.    Ferquhartoa  v. 

(r)  Ibid.  Mabee,  3.  Johnft  Rep.  9SS, 

(•)  IbM.  (^)  t  N.  H.  L.  84i.    Clnon  ▼.  8ho>' 

08)  Le  Gifia  t.  Gonrerantf  U  Ktoa-  vel)>  iS  Joteti  Rep.  58w 
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dsflcretioiiary  witii  the  court  to  give  costs  even  in  cases 
of  appeal  when  tbe  decree  of  the  court  below  is  re*- 
versed^  and  have  accordingly  allowed  tbe  appellant  his 
Qosts  of  tbe  appeal.(c)  And  where  seyeral  defendants 
in  chaaeery  {Hit  in  separate  demurrers,  on  which  separ 
rate  decrees  were  given  on  reversal  of  the  decrees  be- 
low»  the  court  of  errors  ordered  each  respective  re* 
spoodent  to  pay  to  the  appellant  his  costs  on  the  ap* 
pealf  far  each  respective  decree  so  reversed*((2) 
lu  Of  remit-     The  court  having  made  its  decision,  an  order  must 

tiii|[  the  peore6  »  •  ■  •  • 

orciiiiooirttobe  drawn,  embracing  the  pomt4i  determined  by  tbe 
chMieci7.  court.  If  the  decree  below  is  affirmed  generally^ 
the  order  is  drawn  accordingly ;  but  if  it  is  modified  or 
reversed,  care  must  be  taken  to  provide  for  all  the 
points  determined  by  the  court  of  errors,  in  order  that 
the  court  of  chancery,  upon  the  record  being  remitted» 
may  know,  with  precision,  the  directions  of  the  court 
above.  The  decree  or  order  of  the  court  of  errors 
becomes  to  the  court  of  chancery  the  law  of  the  case, 
and  the  party  can  have  no  other  or  further  relief  than 
what  is  administered  by  the  decree  of  the  court 
above.(f )  Being  a  court  of  review  it  gives  such  de- 
cree as  the  court  below  ought  to  have  given ;  and  when 
the  plaintiff  below  brings  the  appeal  the  court  above 
not  only  reverses  what  is  wrong  but  decrees  what  is 
right,  and  models  the  relief  according  to  its  own  view 
of  the  ends  of  justice  and  the  exigencies  of  the  case.(/) 


fcj  F^rkhnnt  t.  Va*  CorUandC^  14  Ctinet^  Cmm  in  Eimf,  174. 

Johns.  Rep.  45.    Simton  ▼.  Hart,  ibid-  ,   (  9 J  Gelston  v.  Codwiie  and  othen,  t 

77.  Jehnt.  Oh.  Rep.  169. 

C4J  Le  Roy  ?.  Veeder  and  others,  ffj  8.  C.  ibid.  194. 
UfhtthCiit  417.  i^ltoj  w.  fcrfi%9 
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costs. 


special  Contents, 

r.  Taxation  of  costfli 
Ii«  Security  for  costs. 
III.  Staj^iog  proceedings  till  costs  in  another  suit  be  paid. 

Costs  are  entirely  in  the  discretion  of  the  court,(a) 
and  are  given,  not  from  anj  authority,  but  from  con- 
science, and  arbitrio  bani  virij  and  according  to  *'  a 
sound  discretion,"  as  it  hath  been  called.(i)  As  the 
Chancellor  has  a  discretion  as  to  the  giving  of  costs,  h^ 
often  uses  this  discretion  by  giving  them  on  such  tenm 
as  the  justice  of  the  case  may  require. 

The  .court  of  chancery  has  exclusive  jurisdiction  ia 
cases  of  costs  arising  in  the  court  (c) 

Costs  are  in  the  discretion  of  the  court(d)  Costa 
decreed  against  a  trustee  i^ho  had  been  guilty  of  neglii 
geiice.(c) 

If  a  final  decree  is  silent  as  to  costs  they  are  lost, 
and  cannot  afterwards  be  ordered  to  be  paid^  unless 
on  a  rehearing  the  decree  has  been  opened  for  that 
purpose-C/) 

If  a  party  dies  before  the  costs  are  decreed  they  are 
V>st ;  the  general  rule  being,  that  the  costs  die  witli 
the  person ;  but  if  costs  have  been  decreed,  and  the 


(«)  9  Mad.  ill.  Joaes  ▼.  Coxeter.    8  fd}  If etliodiit  BfiiMO^  Chomh  an^ 

Atk^  999.  BenMlt  CoU.  ▼.  Carey.  S  Bra  others  t.  Jaqvet  snd  otteri,  t  Jobna.  Ch. 

C.  C.  390.  Bep.  77. 

(6)  S  Mad.  415.  7  Veai  Sft  See  Coiir.  (•>  Nleoll  ▼.  the  Traateea  off  Bittll^. 

psrajjaa  UBwfmi  ^^  UeiheU< S Ml,  lee»  U^   Qtiy  ^  Thiwi»irm,  1  J^ttt. 

S5t.  Ch.  Kept  n, 

(«)  LeoMHd   V.  Fieenan,  9  Caiiiet^  ffj  Travia  Mi  elkM  V.  \§miit9t  A* 

fU^,  171y  Jehna«Ch,Bep^   8f. 
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party  dies  before  they  are  taxedt  they  naay  be  reco- 
Tered  by  bis  personal  representatives  on  a  bill  of  revi- 
Tor;  bat  to  obtain  the  costs,  the  executors  or  per- 
sonal representatives  must  be  before  the  court  express- 
ly in  their  character  as  such ;  for  if  the  bill  of  revivor 
states  the  plaintiffs  to  be  the  heirs  and  devisees  of  the 
party  deceased,  though  some  of  them  in  fact  are  exe- 
cutors, yet  they  can  only  be  known  in  their  former 
character,  and  not  as  executors*(g) 

On  a  bill  by  a  legatee  against  the  administrator, 
when  the  defendant  submitted  to  and  asked  the  direc- 
tion of  the  court,  his  costs  were  ordered  to  be  paid  out 
of  the  fund.(A) 

Costs  in  equity  do  not  always  follow  the  event  of 
the  cause,  but  are  awarded  or  not,  according  to  the 
justice  of  the  case,  in  the  sound  discretion  of  the 
court.(t) 

And  where  a  plaintiff  had  probable  cause  for  seek- 
ing the  aid  of  the  courts  but  failed  in  establishing  his 
title,  but  the  defendant  showed  none,  or  no  better 
title  to  the  property  in  dispule,  the  bill  was  dismissed 
without  costs  on  either  side.(j  ) 

An  administrator,  or  trustee,  who  resists  a  elaim,  and 
litigates,  bona  ^fide,  from  a  conviction  of  duty,  and 
where  no  intentional  default  is  made  to  appear,  will 
not,  under  the  circumstances  of  the  case,  be  charged 
personally  with  the  costs ;  but  they  must  be  paid  out 
of  the  assets  of  the  intestate.(A:) 

A  purchaser  of  land  chargeable  with  constructive 
notice  only,  by  means  of  a  lis  pendens  is  not  to  be 

(f)  Idenu  CiJ  Idem. 

(A) lb  15S.  Bforrflll  tnd  otben t. Dtokey.    {k)  Mows  tnd  oUien  ▼•  lCigHffoyd> 
(t)  Niooll  ▼.  the  Traiteee  of  Hmtinf-    1  Jolm%  Oh.  Rcp»47a. 
tM,  I  JahuL  Oli.Re|i,  IMi 


CHANCERY  FRACTICJC.  Al 

charged  with  costs*  there  being  no  actual  fraud,  though 
the  purchase  is  set  aside  on  the  ground  of  implied 
fraud.(/) 

Where,  on  a  bill  of  forclosare,  the  widow  of  the 
mortgagor  was  made  a  party,  and  answered  and  sub- 
mitted to  a  decree  of  the  court,  she  was  held  entitled  to 
the  use  of  one  third  of  the  surphu  proceeds  of  the  sate 
of  the  mortgaged  premises  remaining  in  court  afler  ear 
tisfying  the  mortgage  debt,  as  her  equitable  dower; 
and  to  her  costs  to  be  paid  out  of  the  other  two  thirds.(m) 

Executors  keeping  part  of  a  sum  for  commissions, 
and  litigating  in  favour  of  their  claim,  ^ere  decreed 
to  pay  costs,  (n) 

The  court  of  chancery  does  not  ordinarily,  and  of 
course,  interfere  to  compel  the  payment  of  solicitor's 
fees.(o) 

Taxation  of  Costs. 

It  is  too  late,  after  two  terms  have  intervened,  and  i.  Tanti«i«r 
the  decree  is  signed,  to  move  for  a  taxation  of  costs.(a) 

The  costs  or  exceptions,  like  costs  in  all  other  cases 
in  chancery,  are  subject  to  the  discretion  of  the 
court.  (6) 

But  the  general  rule  is  that  if  the  defendant  submits 
to  the  exceptions,  the  plaintiff  has  bis  costs ;  and  if  they 
be  referred  to  a  master  the  plaintiff  shall  have  costs  on 
the  exceptions  allowed,  and  the  defendant  bis  costs  on 


(I)  Mmtkf  Mid  Winter  t.  BaUoa  and  Johna.  Ch.  Rep.  SS. 

HoBt,  I  Johni. Cb.  Rep.  566  id)  Morrii  ftnd  anothtr  ▼.  MoRett  aad 

(at)  Tabele  t.  Tabele  and  oUienb  1  odien»  I  JohBi.Ch.  Rep.  64. 

JolmfcCh.  Rep  45.  (^)  Methodist  Epineopel  CiMvdb  uA 

fnj  BUDnlng  and    ofthen  ▼.  Maa-  otberiv.  JaqMa«idodMr%l  J«te^Ci^ 

ning't  eaceeaton,  1  Johni.  Cb.  Hep.  SSff.  Rep.  65, 

C^J  Id  tbe  matter  of  Somhviek,  1 
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the  exceptions  disallowed^  and  the  balance  siruck  is  to 
I  bepaid.(c)  .... 

Security  for  costs. 

^^j^«ri*y.  Though  the  54th  rule  of  the  court,  (June,  1806,) 
'  «?bere  a  non-resident  files  a  bill,  requires  that  security 
for  costs  should  be  filed,  and  if  the  solicitor  for  the 
plaintiff  proceeds  without  filing  security,  he  is  liable 
for  costs  to  the  amount  of  one  hundred  dollars ;  yet 
the  court  if  application  for  that  purpose  is  made  in 
due  season,  that  is,  before  the  ansyver  is  put  in,  or  the 
first  opportunity  after  the  defendant  knows  of  the  fact 
of  oon-residence  of  the  plaintiff,  will  order  all  proceed- 
ings to  be  staid  till  adequate  security  for  costs,  that  is 
a  greater  sum  than  100  dollars  is  filed  by  the  plain- 
tiff. In  this  case  the  court  ordered  a  bond  with  secu- 
rity to  be  executed  tp  the  defendant  for  750  dollars, 
and  filed  with  the  register. (rf) 

The   1 2th  section   of  the  act  concerning  divorces, 

sess.  36.  ch.  102,  2  N.  R.  L.  197.  relative  to  security 
for  costs  to  be  given  by  the  plaintiff,  does  not  apply 
ivhere'the  bill  is  filed  on  the  ground  of  adultery,  though 
the  bill  contains  also  a  distinct  charge  of  cruel  and  in- 
human treatnient.(f)  *   ' 

On  a  bill  by  the  heirs  of  D.  against  the  heirs  &c.  of 
P.  for  a  specific  petforinance  of  an  agreement,  it  ap- 
pearing that  there  was  no  improper  behaviour  or  un- 
justifiable defence,  the  defendants  were  decreed  not  to 
pay  costs.(/) 

(€)  Ibid.  Ch.  Rep.  606. 

(d)  LottgT.  Mag«ttre  tnd  Turdj,  1  C/)  nyer't  hcirt  t.  Potter'*  hei^  2 

Johni.  Cb.  Rep,  SU'i.  Johni.  Cb.  Rep.  158. 
•  (tf)  Pomeroy  ▼•  Pomeroy,  1  Jo^pb* 
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Cbsts  in  this  court  are  discretionary.(g) 

And  if  executors,  administrators  or  heirs^  briog 
groundless  and  vexatious  suitsi  they  will  be  ordered  to 
pay  costs.(A)  ,        ' ,  , 

Where  the  parties,  by  mutual  C(»risent,  withdraw  a 
cause  from  the  court  before  hearing,  for  the  purpose 
of  a  settlement  by  arbitratc^rs,  and  on  certain  terms, 
one  of  ivhich  was,  that  the  question  ot  costs,  in  chan- 
cery .suits,  being  .original  and  cross  suits  should. oe 
submitted  to  the  Chancellor,  the  court  will  not  de- 
cide  the  mere  question  of  costs,  but  leave  each  ^^ty 
to  pay  his  own  costs/0 

Costs  rest  in  the  sound  discretion  of  the  c6urt;  to  be 
exercised  upon  a  full  view  of  all  the.  nierits  and  cir- 
cumstances of  the  caLse.(j) 

A  rehearing  is  not  granted  for  costs  only  except  iri 
special  cases.(A:) 

Nor  will  an  appeal  lie  for  costs  merely.(Z) 

Where  a  purchaser,  pendente  liiej  had  no  actual  no- 
tice of  the  pendency  of  the  suit,  costs  were  not  decreed 
against  him.(m) 

A  plaintiff  will  not  be  allowed  to  disniies  his  bill 
without  costs,  unless  it  appears  that  he  had  reasonable 
grounds  for  filing  it(n) 

{g)  Ezetiiton  of  Getman  v.  fieardslej,  (h)  Ibid. 

S  Johns.  Ch.  Rep.  374.  f /J  Ibid 

(A)  Ibid.  fmj  Murray  and  Winier  i.  Ljlbvii, 

(i)  Eattbam   U.  Downea  t.    Kirk,  8  S  Johns     h.  Rep.  441. 

Johns.  Ch.  Rep*  SVt^  fnj  Pcrin6  v.  Swaioe  And  other%  1 

{i)  Ibid.  Jobna.  Cb.  R«p.  47a. 
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Slaying  proceedings  till  pojfmenl  of  costs  in  another 

suit. 

a.  suyia>     Proceedings  in  a  suit  in  this  court  will  not  be  stay- 

•iMtittM^Siiered,  on  motion,  until  the  costs  in  certain  suits  at  law, 

between  the  same  parties,  relating  to  the  same  subject, 

in  which  the  plaintiflfs  had  been  nonsuited,  or  verdicts 

gained  against  them,  b^  paid.(a) 

The  nile  applies  only  when  both  suits  are  in  the 
s^me  court,  or  at  least  in  courts  of  the  same  nature, 
and  proceeding  in  the  same  manner,  and  on  the  same 
P^<;iples,  eitbpr  at  law  or  in  equity.(6) 

» 

fa  J  DenuiMit  and  Wife  ▼.  Wyn-       ($J  lUd# 
koop  and  oUicni  8  Jolnf  •  Glum.  Bcp*  461. 
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UrTERIrOCUTORT  MATTERS  ;   UNDER  WHICH  HEAD  WlLL  BE 
OONSIDEREDy  ORDERS,  MOTIONS,  PETITIONS,  SCC.  &C« 

The  coDipiler  haying  followed  a  suit  in  the  court  of 
Chancery,  through  that  course  which  he  deemed  the 
most  direct  and  uninterrupted,  from  the  filing  of  a  bill 
to  a  final  decree,  and  from  thence  into  the  court  of 
errors,  in  which  course  he  has  endeavored  to  aroid 
the  intriMluction  of  any  matter  or  thing  which  might 
tend  to  divert  it ;  be  now  proposes  to  treat  of  generally 
«— those  interlocutory  matters  and  thingi^  which  often 
arise  in  the  progress  of  a  suit — such  as  orders,  nK>- 
tions,  petitions,  notices,  affidavits,  &c.  each  of  which 
heads  he  proposes  to  notice  in  a  special  manner  here* 
after,  and  in  this  part  of  the  treatise  will  confine  him- 
self to  interlocutory  orders  generally ;  sometimes  they 
relate  to  the  prosecuting  or  carrying  on  a  cause,  at 
other  times  they  are  proceeded  on  the  standing  orders 
of  the  court,  and  upon  the  particular  circumstances  of 
the  case. 

Interlocutory  orders  are  of  different  kinds,  and  ap- 
pear to  divide  themselves  into  three  distinct  classj&s ; — 
special  orders,  orders  nisi,  and  common  orders;  they  are 
granted  sometimes  on  special  motion,  sometimes  on  pe- 
tition, and  frequently  are  granted  of  course  ;  and  are 
made  upon  the  application  of  some  person,  either  plain^ 
tifi*or  defendant,  interested  in  the  cause.  When  they 
are  made  upon  hearing  counsel  on  both  sides,  regard  is 
to  be  bad  to  the  general  rules  of  court ;  but  when 
they  are  made  by  consent  of  parties,  they  are  often 
out  of  the  general  rules  of  the  court. 

All  special  orders  must  be  pronounced  in  court, 
and  drawn  up  by  the  register  er  assistant  register 
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from  the  minutes  taken  in  court,  of  which  minutes  tlie 
solicitor  on  each  side  may  take  a  copy  from  the  re^ 
gister  or  assistant  register,  in  order  to  be  informed  of 
its  contents. 

If  in  special  cases  any  difficulty  or  doubt  arises  in 
the  minutes^  the  parties  may  attend  the  register  or  as- 
sistant register  about  explaining  them,  and  if  by  this 
means  they  cannot  be  settled  to  the  satisfaction  of 
^both  parties,  the  court  may  be  applied  to  either  by 
motion  or  petition  to  explain  or  amend  them;  and 
after  an  examination  thereof,  the  court  will  make  such 
order  about  rectifying  the  minutes  as  they  shall 
^ee  fit. 

After  orders  are  entered,  they  may  not  only  be  al- 
tered, but  even  discharged  on  good  cause^  by  special 
direction  of  the  court.(a) 

Special  Orders. 

Special  orders  are  intended  for  special  purposes, 
and  are  granted  by  a  special  application  tp  the  court ; 
they  are  founded  on  motion  or  petition,  but  generally 
on  motion.  In  applying  for  those  orders,  it  is  neces- 
sary to  serve  on  the  adverse  party  notice  of  the  ob- 
ject of  the  application,  as  well  as  a  copy  of  the  affida- 
vits or  certificate  on  which  the  application  is  founded. 

Orders  NisL 

Orders  nisi  are  granted  where  an  application  is  made 
to  the  court  without  either  service  or  notice  ;  the  party 
presenting  the  petition,  affidavit  or  certificate,  may 
have  an  order  nisi  (that  is  an  order,)  that  the  prayer 

CiiJ  S  HarrUon,  15g,  140,  lit. 
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of  his  petition  or  motion  be  granted,  unless  cause  to        -  , 

the  contrary  be  shown. by  the  adverse  party  at  puch  J 

time  as  the  Chancellor  may  think  proper  to  appoint 
for  this  purpose ;  a  copy  of  the  order  is  served  on  the 
adverse  party,  and  if  he  does  not  appear  to  show  cause 
at  the  time  appointed,  on  proving  due  service  of  a 
copy  of  the  order  by  afiidavit,  the  order  nisi  will  be 
made  absolute. 

Common  Orders. 

There  are  many  orders  of  the  court  which  form 
steps  in  the  proceedings  of  the  cause,  to  which  the  par- 
ties, according  to  the  practice  of  the  couil,  is  entitled 
of  course,  without  giving  any  notice,  or  showing  any 
special  cause  in  open  couil ;  these  are  called  common 
orders;  such  as  orders  for  an  attachment  for  not  appear- 
ing, any  order  requiring  a  defendant  to  appear  to  a 
complainant's  bill  on  proof  of  his  absence  from  this 
state,  or  concealment  therein — every  order  for  a  refer- 
ence to  a  master  of  exceptions  to  a  bill  or  answer ; 
every  order  that  a  defendant  enter  his  appearance  and 
file  his  answer  in  six  weeks,(6)  and  many  others. 

These  common  orders  may  be  entered  in  term  or 
vacation  with  the  register  or  assistant  register,  at  the 
instance  of  the  party,  if  be  subscribes  in  person,  or  if 
his  solicitor,  at  the  peril  of  the  party,  taking  such  or- 
der. But  all  orders  to  which  a  party  would  not  by 
the  practice  of  the  court  be  entitled  to  of  course,  and 
without  showing  any  special  cause,  are  denominated 
special  orders,  and  upon  due  service  and  notice  appli- 
cation must  be  made  for  them  in  ojien  court.  Any  or- 

C^J  Unit  59^ 
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der  may  be  entered  with  the  register  by  consent,  audi 
consent  being  signed  by  the  parties,  and  filed  at  the 
time  of  entering  the  same.(c) 

In  cases  of  adultery,  no  order  can  be  entei^ed,  as  of 
course,  except  by  consent.((2) 

The  compiler  having  closed  his  general  observations 
on  the  subject  of  interlocutory  orders,  in  which  he 
has  endeavoured  to  give  the  reader  a  summary  view 
of  the  general  nature  and  extent  of  them,  he  will  now 
proceed  to  the  examination  of  Ibis  subject  in  a  more 
special  manner,  under  the  head  of  motions,  which  are 
granted  almost  in  all  stages  of  a  cause,  with  the  pro- 
ceedings which  ordinal  ily  accompany  them,  and  by 
which  they  are  governed  agreeably  to  the  practice  of 
the  court,  and  which  he  proposes  to  treat  separately 
and  distinctly,  each  under  its  appropriate  head. 

Motions. 

A  motion  is  a  prayer  or  request,  ore  tenus  of  a  party 
in  the  court,  either  in  person  or  by  counsel.(a) 

And  some  motions  are  of  course,  that  is,  where  by 
a  standing  rule,  or  the  known  course  of  the  court,  the 
thing  requested  is  to  be  granted  without  hearing  both 
sides ;  on  these  motions  no  notice  is  necessary,  nor  do 
the  court  hear  any  defence  against  motions  of  course ; 
but  the  adverse  party  mpy  move  to  set  them  aside,  if 
the  orders  so  obtained  be  to  his  prejudice,  or  obtained 
upon  false  8Ugge)«tion*(&) 

There  are  likewise  other  motions  which  ave  not 

grounded  on  the  general  rules  of  court,  but  are  some- 

.  times  beside  or  against  it^  and  these  are  granted  or  de« 

CO  ^^  ^'       r<U  Bale  U.       faj  Pmc.  Rapiter,  2i5.        CO  I^ 
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nied  ac^rdiiig  to  the  discretion  of  the  court,  after 

hearing  counsel  5n  both  6ide8.((r)  t 


Special  Motions. 

Special  motions,  or  motions  granted  on  extraordi- 
nary occasions,  are  very  rarely  granted  without  no- 
tice ;  and  generally  in  such  cases,  an  aflSdavit  of  the 
facts  alleged  must  be  read  in  court,  and  notice  of  mo** 
tion  in  writing,  signed  by  the  party,  and  served  on  the 
opposite  solicitor,  which  service,  if  required,  must  be 
proved. 

The  Monday  in  every  week  during  the  vacations 
is  assigned  for  the  bearing  of  motions  and  petitions, 
if  the  Chancellor  is  either  in  the  city  of  New- York, 
or  the  city  of  Albany.  And  no  motions  or  petitions 
can  be  made  or  presented  on  any  other  day,  excepting 
for  orders,  for  the  issuing  of  writs  of  injunction,  or  nfi 
exeatf  or  unless  there  should  be  no  time  to  finish  the  bu- 
siness offered  on  Monday ;  in  which  case  it  will  be  con- 
tinued from  day  to  day  till  the  business  be  finished.(a) 

All  notices  of  special  motion  ought  to  be  served  at 
least  four  days,  exclusive  of  the  day  of  service,  before 
making  the  same. (6) 

All  notices  of  special  motion,  served  on  solicitors  re- 
siding above  sixty  miles  from  the  place  where  the  mo- 
tion is  to  be  made,  shall  be  served  at  least  eight  days 
before  making  the  same,  exclusive  of  the  day  of 
Bervice.(c) 

After  a  final  decree,  an  order  for  the  defendant,  to 
account  before  the  master,  so  as  to  vary  the  relief 
sought  by  the  bill,  will  not  be  granted  on  motion ;  bqt 

(e)  PrM.  R^is.  245.  (i^J  Ride  SS. 

(a)  Half  5S.  (c)  Bolt  TC 
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N;^  the  reference  must  be  granted,  if  at  all^  after  a  rebeari 

ing  in  the  cause,  (rf) 

Motion  for  the  amendment  of  pkoMngs,  andjirst  of  the 
ejomplainafU^^  HU — affidavit — notice  qf  motion — order 
of  the  court 

•    If  the  plaintiff  conceives  from  any  matter  offered  by 

•  ■ 

the  defendant's  plea  or  answer,  that  his  bill  is  hot  pro- 
perly  adapted  to  his  case,  he  may  obtain  leave  to 
amend  his  bllf,.  and  suit  it  to  his  ca8e.(a)  An  amend- 
ed bill  is  considered  as  an  original  bill,  but  new  sub- 
poenas afe^^'iibt  necessary  unless  where  there  is  a  new 
engrossment  of  the  bill. (i) 

It  is  said;  the  defendant  may,  without  notice,  move- 
to  amend  his  answer  in  a  sniall  matter,  but  if  it  be  in 
9  material  point,  even  after  issue  joined,  the  court  will, 
on  an  affidavit  of  surpri^  and  payment  of  costs,  allow 
an  amendment.(c) 

After  the  witnesses  are  examined,  the  bill  cannot  be 
amended  unless  the  plaintiff  withdraw  his  replica- 
tion.(rf)       ' 

After  a  decree,  an  amendment  making  an  adminis- 
trator a  party  has  been  permitted.(c) 

A  coniplainant  may  amend  his  bill  at  any  time  be- 
fore answer,  plea  or  demurrer  filed,  of  course,  and 
without  the  paynient  of  costA.(J)  No  amendment  is 
allowed,  as  of  course,  under  the  7th  of  June,  1816,  to 

a  bill  which  has  been  sworn  to  by  the  party.(gf) 

»  ■ 

(d)  HendriekBT.Uobintontiidother%  (c)  lb.  Mad.  Eqoity  Cttei,  89* 

t  Johni.  Chan.  Rep.  464.*  (J)  8  Mad.  St7. 

(a)    8  Mad.  886.    Mitford^a  Plead-  (e)  8  Mad.  889. 

Sng%88«.  (/)  RutelU 

f .  >  (ft^  8  Mad.  287.   Lord  Abbifegton  ▼•  (S)  Kn^e  9^.  . 


Butler  and  another^  1  Yea.  joik  Sia 

1/..  ■ •  -• 
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If  the  defendant  puts  in  an  insufficient  answer,  whi^^ll 
IS  eJKcepted  to  as  insufficient^  and  the  defendant  sub* 
mits  lo  answer  further,  or  the  answer  shall  On  refer* 
ence  be  found  insufficient,  in  either  caise  the  conipiain- 
ant  may  amend  his  bill  of  course^  and  witilout  costs» 
and  the  defendant  shall  answer  the  amended  bill  and 
exceptions  together,  and  when  the  defendant  shall 
plead  or  demur,  and  the  .plea  or  demurrer  shall  be 
overruled ;  the  complainant  may,  before  the  time  for 
answering  expires,  amend  hb  bill  of  course,  and  with- 
out costs  ;  and  the  defendant  shall  answer  the  amendr 
ed  bill,  with  the  exceptions  to  the  plea,  if  itshallstaind 
for  an  answer ;  with  liberty  to.  ex^cept,  and  to  b^  ex^ 
cepted  to,  and  the  defendant  shall  submit  to  $|d9Wer  the 
exceptions,  or  the  exceptions  shall  on  a  reference  be 
allowed.(A) 

In  all  cases  in  which  the  defendant  shall  answer  the 
complainant  before  the  time  expires  for  replying,  the 
complainant  may  amend  of  course  until  it  expires. 

But  if  such  amendment  requires  a  new  or  further 
answer,  then  it  shall  be  on  the  payment  of  costs  to  be 
taxed.  But  if  a  new  or  further  answer  is  hot  thereby 
rendered  necessary,  then  the  complainant  sliall  be  only 
bound  to  furnish  the  defendant  with  a  copy  of  the  bill 
amended  gratis-(t) 

Tf  the  defendant  demurs  to  the  bill  for  want  of  par- 
ties, or  other  defeat,  which  does  not  go  to  the  equity 
of  the  whole'  bill,  the  complainant  may  amend  at  any 
time  before  the  demurrer  is  set  down  for  argument,  or 
within  fourteen  days  niter  receiving  notice,  of  the  de* 
niurrer  of  course  upon  the  payment  of  costs  to  be 
taxed^  and  in  all  cases  where  a  defendant  shall  demur, 

(A)  Bolt  t9,  (0  Rate  If. 
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which  from  the  causes  of  demurrer  at  the  time  of 
amendment  shall  not  come  within  the  former  part  of 
these  rules,  the  complainant's  right  to  amend,  and 
the  terms  on  which  it  may  be  done,  shall  be  in  the  di^ 
cretion  of  the  court,  and  may  be  ordered  at  any  time 
before  a  decree  allowing  the  demurrer.(^') 

A  replication  cannot  be  withdrawn  for  the  purpose 
of  amending  the  bill,  unless  the  plaintiff  shows  the  ma- 
teriality of  the  amendments,  and  why  the  matter  pro- 
posed to  be  introduced  as  an  amendment  was  not  be- 
fore stated  in  the  bilL(X:) 

VI*  here  a  bill  on  demurrer  is  dismissed  for  want  of 
equity  on  the  merits  of  the  case  as  stated^  leave  to 
amend  the  bill  will  not  be  granted. 

In  Chancery* 

SA.  B.  Complainant, 
and 
C.  D.  Defendant 

E.  P.  of  the  city  and  county  of  New- York,  being 
4^^^    duly  sworn,  doth  depose  and  say,  that  on  the         day 
of  last,  he  served  personally  upon  G.  H.  the 

solicitor  for  the  defendant  in  the  above  cause,  the  no- 
tice of  motion  whereof  the  annexed  is  a  true  copy. 

E  F. 
Sworn  this        day  of  ,1816,  before  me« 

J.  K.  Master  in  Chancery. 

(j)  IMh  Rale  9  Johns.  Ch;  Rfp.  485. 

ik)  Brown  t.  RiekaUi  woA  odMrs, 
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In  Chancery. 

cA.  B.  Complainant^ 
Between  <  and 

iC  J).  Defendant. 

SIR, 

Take  notice,  that  this  Honorable  Court  will  be  Nofieeofnuyi 
moved  on  the  day  of  next,  at  the  ^^ 

opening  of  the  court,  or  as  soon  thereafter  as  counsel 
can  be  heard,  for  leave  to  amend  the  hill  of  the  com- 
plainant in  this  cause.    Dated  the  day  of 
,  1816. 

E.  F.  Sol'r.  for  Comp't* 
To,  G.  H.  Sol'r.  for  Deft. 


In  Chancery. 


!A.  B.  Coniplainant, 
and 
C.  D.  Defendant. 


Upon  reading  and  filing  an  aflSdavit,  E.  F.  solicitor  Ofder  of  tiqi^ 
for  the  complainant,  of  the  due  service  of  notice  of  mo- 
tion for  the  day  of  ,  that  the  com- 
plainant in  the  above  cause  have  leave  to  amend  his 
bill,  and  on  motion  of  Mr.  ,his  counsel,  it 
is  ordered,  adjudged  and  decreed,  and  his  Honor 
the  Chancellor  doth  accordingly  order,  adjudge  and 
decree,  that  the  said  complainant  have  leave  to  amend 
his  bill  upon  the  payment  of  costs. 
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Motions  for  the  amendment  of  a  plea. 

A  plea  may  be  amended  where  there  is  a  slip,  if  the 
material  grouads  of  defence  appear  sufficient,  but  not 
otherwise.(/) 

See  the  proceedings  ante  in  relation  to  the  amendtnent 
of  the  complainants  bUl^page  212. 

Motions  for  the  amendment  of  an  ansnet. 

If  the  defendant  discerns  that  he  has  made  a  austaku 
or  slip  in  his  answer,  he  may  amend,  althoug))  there 
should  be  no  exceptions.  If  it  be  a  small  matter  he 
may  amend  it  without  notice,  but  if  it  be  in  a  material 
point  he  must  give  notice*  and  the  court  sometimes 
grant  an  order  upon  an  affidavit  that  the  defendant  was 
surprised  and  in  payment  of  costs.(iii) 

Amendments  are  granted  only  where  there  is  some 
defect  as  to  parties,  or  some  omission  or  mistake  of  a 
fact  or  circumstance  connected  with  the  substance  of 
the  case,  but  not  forming  the  substance  itself,  or  where 
there  is  some  defect  in  the  prayer  for  relief.(n) 

The  nth  rule  of  June,  J  806,  allowing  the  plaintiff 
to  amend  his  bill  of  course,  at  any  time  before  answer, 
plea  or  demurrer  filed,  does  not  apply  to  the  case  of  a 
bill  sworn  to  by  the  plaintiff  as  an  injunction  bill.(o) 

See  the  proceedings  ante  relative  to  amendment  ^  the 
complainants  biU,  page  212. 

(I)  Pirker  12.  Bro.  Ch.  Rep.  toL  &  and  others,  1  Johns.  Ch.  Rep.  184. 

p.  145.  («)  Parker  k  Bliss  t.  Grant  aiid  otbci% 

(«s>  2  Mad.  W.  t  Johoa  Ch.  Rep.  434. 
(»)  Lyons  and  Broakwaj  y.  Talmadfe 
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Motion  for  an  amendment  on  a  svggestion  of  the  death  of 

one  of  the  complaifumls. 

By  the  seventh  section  of  the  act  of  the  10th  of 
April,  181 3,(0)  it  is  provided  that  no  suit  in  Chancery 
shall  abate  by  reason  of  the  death  of  any  one  or  more 
of  the  complainants  or  defendants,  but  the  same  shall 
survive  to  the  surviving  complainants,  or  against  the 
surviving  defendant,  if  the  cause  of  action  will  admit 
of  survivorship,  and  in  such  case,  if  the  death  of  such 
person  or  persons  shall  be  satisfactorily  suggested  and 
shown  to  the  court,  the  said  action  shall  proceed 
against  the  surviving  defendant  or  defendants,  or  in 
favor  of  the  surviving  complainant  or  complainants; 
but  if  the  cause  of  action  will  not  admit  of  the  doc- 
trine of  survivorship,  but  other  persons  shall  become 
parties  in  interest,  then  and  in  such  case,  the  action 
shall  abate  only  as  to  the  person  or  persons  so  dying 
as  aforesaid,  and  the  surviving  parties  may  proceed 
without  reviving  the  suit  against  the  .representatives  of 
the  deceased  or  any  other  person  who  has  become  in* 
terested  therein  by  reason  of  such  death. 

But  no  order  or  decree  of  the  court  shall  bind  any 
person  not  a  party  thereto ;  but  in  case  the  complain- 
ant shall  incline  to  make  the  representatives  of  any  de- 
ceased party,  or  any  other  person  interested  in  conse- 
quence of  such  death  as  aforesaid,  a  party  to  such  suit, 
no  bill  of  revivor  or  subpoena  ad  revivandumy  shall  be 
necessary,  but  the  court  may  order  and  direct  the  suit 
to  stand  revived,  which  order  shall  be  served  on  the 
adverse  clerk,  and  unless  the  representatives  of  the  de- 
ceased party,  or  the  parties  interested  by  reason  of 
such  death,  shall,  within  eighty  days  after  such  service, 

(«)  1 N.  a  L.  4M. 
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appear  and  put  in  their  answer,  or  signify  their  dis* 
claimer  of  the  suit  and  the  ,  matters  in  controversy 
therein,  the  complainants  may  notice  their  appearance 
to  be  entered,  and  in  such  case  the  answer  of  the  de- 
ceased  party  shall  be  deemed  the  answer  of  the  repre- 
sentatives or  other  person  interested  by  the  death  of  such 
person :  AtM  further^  in  case  the  complainant  shall  die 
pending  any  suit  wherein  the  cause  of  action  shall  not 
survive,  bis  lawful  representatives,  and  other  perisons^ 
interested  by  his  death,  may  on  affidavit  thereof,  and 
on  motion  in  open  court,  be  inserted  as  complainantt 
in  the  suit,  and  be  permitted  to  amend  the  bill  as  hie 
interest  may  require,  to  which  amendment  the  defend- 
ant shall  be  compellable  to  answer,  and  the  action 
shall  proceed  to  issue  and  trial  as  in  ordinary  cases ; 
and  in  case  any  such  person  ^hall  not  in  eighty  dayd 
after  such  death  of  the  complainant,  cause  himself  to 
be  entered  as  complainant  as  aforesaid,  then  the  sur- 
viving Complainant  (if  there  be  any,)  may  insert  his 
name  as  a  defendant  in  the  suit,  and  may  proceed  as 
before  directed,  where  the  representatives  of  a  de- 
ceased defendant  are  made  parties.    {See  the  proceed* 
ingSf  antey  for  the  amendment  of  the  complainants  HU, 
page  212.    BiUs  of  revivor ,  42.) 

Motions  for  dismissing  a  bill  for  tvanl  of  proseeutim — 
i^ffidavit — notice  of  motion — certificate  and  order  of 
the  court. 

After  the  elapse  of  three  terms  without  any  pro- 
ceeding in  a  suit  after  tte  filing  of  a  bill,  the  practice 
in  England  is,  to  obtain  an  order  of  court  for  its  dis- 
missal for  want  of  prosecution.(rt)     fiut  by  the  12th 

(a)  Vt  GctVMT.  IkwBf  IS  Vet.  90%. 
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rule  of  court  in  this  state^  it  is  proyided,  that  the  com- 
plainant shall  have  three  weeks  time  after  notice  of  the  ^ 
defendant's  answer  being  filed  to  except  to  the  same> 
file  a  replication,  or  set  down  the  cause  for  hearing  on 
bill  and  answer,  at  the  expiration  of  which  time,  if  no 
proceedings  have  been  had  by  the  complainant,  a  de- 
cree for  the  dismissal  of  the  bill  may  be  entered  at  the 
next  term,  or  any  subsequent  term,  unless  there  be 
good  cause  shown  to  the  contrary.(A) 

Where  upon  a  motion,  if  it  is  not  granted,  the  plain- 
tiff undertaking  to  speed  the  cause>  it  seems  under- 
stood, that  the  plaintiff,  according  to  the  ancient  prac« 
tice,  has  the  term  and  vacation  to  proceed. (r) 

Where  a  bill  is  filed  merely  for  a  discovery,  and 
prays  no  relief,  a  motion  cannot  be  made  to  dismiss  it 
for  want  of  prosecution,  but  an  order  should  be  prayed 
for  upon  the  plaintiff,  to  pay  the  defendant  the  costs 
of  suit  to  be  taxed  by  the  master.(d) 

If  a  replication  to  an  answer  be  filed  before  a  mo- 
tion to  dismiss,  an  order  for  that  pui-pose  cannot  be 
obtained.(c) 

An  order  obtained  for  the  dismissal  of  a  bill,  may 
upon  special  circumstances  and  payment  of  costs  be 
discharged  on  motion.(/) 

It  has  been  held,  that  a  defendant  cannot  move  to 
dismiss  a  bill  after  publication  is  completely  past.(gf) 

I  (6)  Role  19.  vide  Rak  33.  (e)  Ik  Mad.  ^97*  14  Vea.  A99, 

{€)  S  Mad.  996.  Hiodlaj  t.  Wood,  1  (/)  lb.  Mad.  we  Jaokaon  ▼.  PereeTal, 

Yes.  U  Bea.  409.  16  Vei.  904. 

id)  lb.  Mad.  Woodeook  ▼.  King,  1  (j^)  lb.  Mad.  99a   Skip  y.  Warmer,  8 

Atk.  981.  Atk.  558.    . 
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Prq^eedifigs  in  rdaticn  to  the  dismissai  of  the  cobit 

plainants  biU. 

Affidavit. 

Jn  Chancery, 

SC.  D  Defendant, 
and 
A.  B.  Complainant. 

AUdftTiu        E.  P.  of  the  city  and  county  of  New- York,  being 
duly  sworn,  doth  depose  and  say,  that  on  the 
day  of  last,  he  served  personally  on 

solicitor  for  the  complainant  in  the  above 

cause,  the  notice  of  motion  and  certificate  whereof 

the  anne]s:ed  are  true  copies,  and  further  this  deponent 

gajth  not.  E.  P. 

Sworn  to  before  me,  this  day  of  1818, 

I.  K.  Muster  in  Cl^ancery^ 


In  Chancery. 


Notice. 

r 

CC.  D.  Defendant, 
between  \  and 

t  A.  B,  Complainant 


Sir, 
>ri4l«e.  Take  notice,  that  upon  the  certificate,  whereof  a 

py  is  hereunto  annexed,  this  honorable  court  will  be 
moved  on  Thursday,  the  day  of  June  next,  or  as 

soon  thereafter  as  counsel  can  be  heard,  that  the  bill 
of  the  complainant  in  this  cause  be  dismissed  with  costf 
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lor  want  of  prosecution.     Dated,  thd  day  of 

1816.        Your's,  &c. 

E.  F.  Sol'r  for  deft 
To  G.  H.  Esq.         ^ 
Sol'r  for  coinprt.5 

Certificate  oj  the  Clerk. 

In  Chancery. 

rA.  fi.  Complainanty 
Between  <  and 

C  C.  D4  Defendant 

I  certify,  that  the  bill  in  the  above  cause  was  filed 
on  the  25th  day  of  February  last  past,  that  the  an-   ^^^^i^wte, 
swer  of  the  defendant  was  filed  on  the  2d  day  of  June 
last,  and  that  no  replication  has  been  filed  therein. 

Dated,  29th  of  September,  1816. 

Ed.  Elmendorf,  clerk. 

Order  of  the  Court 

In  Chancery. 

C«  D.  Defendant^ 


Between  <  and 

CA-B. 


Complainant. 

Upon  reading  and  filing  the  certificate  of  Edmund  ^^^^ 
Elmendorf^  clerk  in  chancery,  by  which  it  appears 
that  the  bill  of  complaint  in  the  above  cause  was  filed 
on  the  26th  day  of  February  last,  that  the  answer  of 
the  defendant  in  the  said  cause  was  filed  on  the  2d  day 
of  June  last,  and  that  a  replication  had  not  been  filed 
with  the  said  clerk  on  the  29th  of  September  last,  and 
upon  reading  and  filing  an  affidavit  of  the  due  service 
of  notice  of  motion  for  5th  day  of  October,  inst. — It  is 
thereupon,  on  motion  of  Mr.  E.  F.  of  counsel  for  the 
defendant,  ordered,  adjudged  and  decreed,  and  his  b<^ 
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taior  the  Chancellor,  doth  accordingly  order,  adjudge 
and  decree,  that  the  complainant's  bill  of  complaint  in 
the  above  cause  be  dismissed  with  eosts,  and  that  the 
complainant  pay  to  the  defendant  his  costs  in  the  above 
cause  to  be  taxed,  and  that  the  defendant  have  execu- 
tion thereof, 

Jklotion  far  an  order  of  reference  to  a  master. 

Considering  the  great  importance  which  this  title 
absumes  almost  in  every  cause,  whenever  there  may  be 
a  proper  occasion  to  resort  to  it,  it  is  a  matter  of  some 
surprise,  that  there  has  not  been  more  attention  paid 
to  it  in  books  of  practice,  ITnder  the  direction  and 
control  of  the  Chancellor,  the  duties  of  a  master  in  re- 
lation to  this  subject  are  extensive  and  in  their  nature 
important,  comprising  within  themselves  a  subordinate 
system  of  practice. 

In  England,  besides  the  master  of  the  rolls,  the  chief, 
there  are  eleven  other  masters  in  chancery ;  these  are 
from  time  to  time  appointed  by  the  Lord  Chancellor 
for  the  time  being;  in  ancient  times  they  were  ap- 
pointed by  the  king's  letters  patent — they  are  assist- 
ants or  associates  to  the  chancellor  and  master  of  the 
rolls,  and  sit  with  them  in  court  by  turns,  usually  two 
at  a  time ;  and  references  touching  accounts  and  mat- 
ters of  practice  are  made  to  them ;  upon  which  they 
make  their  reports,  but  against  which  reports  the  party 
affected  thereby  is  at  liberty  to  except.  They  were 
formerly  styled  Clerici  de  Prima  Forma,  and  were  to 
be  grave  and  ancient  clerks ;  skilful  and  of  long  expe- 
rience in  the  practice  of  the  court,  and  by  special  ap- 
pointment of  Parliament,  these  twelve  clerks  or  mas- 
ters were  made  coadjutors  with  the  chancellor^  and  had 
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equal  authority  with  him  in  formiDg  the  brevia  magisr 
traliOf  for  unless  they  all  agreed  they  were  to  go  to 
parliament(ii)  In  this  state,  however,  masters  in  chan- 
cery are  created  by  the  council  of  appointment,  and 
their  duties  are  very  important  as  we  have  before  stated. 

A  reference  is  an  order  of  the  court,  whereby  di- 
vers matters  and  things  are  referred  to  a  master  to  ex- 
amine and  make  report  to  the  court,  to  the  end,  that 
the  court  may  make  an  order  absolute,  and  thereby 
determine  such  matters  and  things  as  are  therein  men- 
tioned.(6) 

The  title  of  a  reference  to  a  master  may  properly 
comprise  four  principal  heads  : 

1st.  Reference  to  report  on  exceptions  to  an  answer. 

3d.  Reference  to  examine  and  state  an  account. 

3d.  Reference  to  report  on  and  sell  mortgaged  pre- 
mises. 

4th.  To  which  may  be  added,  orders  of  reference 
concerning  the  custody  of  children  on  the  separation  of 
their  parents. 

In  treating  on  these  heads,  the  compiler  will  endea- 
vor to  combine  principles  with  practice,  and  at  the 
Fame  time  point  out  those  proceedings  and  forms  which 
ordinarily  occur,  in  the  progress  of  a  reference,  as  far 
as  the  nature  of  the  subject  will  permit,  beginning  *  . 
with  orders  for  a  reference  to  a  master,  to  take  and  -x 

state  an  account,  being  the  most  important  head  under 
the  title  of  reference  ;  and  previous  to  his  entering  on  / 

the  examination  of  this  title,  the  compiler  has  thought 
proper  to  introduce  here  some  general  principles  esta- 
blished by  our  court  for  the  masters*  practice,  in  the 
case  of  Remsen  v.  Remsen,  2  Johns.  Ch,  Rep.  495. 

(•)  I  HtrriMw'iGliMm  Pr.  59.  (*)  PraotiMl  RtgUter,  SOS. 
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General  prindpks  on  which  examinations  before  a  ma»f 
ter  a^e  to  be  conducted,  regtdatinst  and  setting  the  prac- 
tice as  to  the  mode  of  taking  testimony,  on  an  order  of 
reference  to  a  master. 

1.  The  parties  should  make  their  proofs  as  full  before 
pu>  lication  as  the  nature  of  the  case  requires  or  ad- 
mits, to  the  end,  that  the  supplementary  proofs  before 
the  master  may  be  as  limited  as  the  rights  and  respon- 
sibilities of  the  parties  will  admit. 

2.  That  orders  of  reference  should  specify  the  princi- 
ples on  which  the  accounts  are  to  be  taken,  or  the  in- 
quiry proceed  as  far  as  the  court  shall  Jiave  decided 
thereon,  and  that  the  examinations  before  the  master 
should  be  limited  to  such  matters  within  the  limits  of 
the  order,  as  the  principles  of  the  decree  or  order  may 
render  necessary,  and  as  were  not  examined  to  or 
fully  proved  before  publication. 

3.  No  witness  in  chief,  and  examined  before  publica- 
tion>  nor  the  parties  ought  to  be  examined  before  the 
master,  and  no  witness  once  examined  before  a  master, 
ought  to  be  examined  again  on  the  same  matter  with* 
out  a  special  order  for  the  purpose,  and  the  order 

,  ought  to  specify  the  matter  or  extent  of  the  examina- 
tion, except  however,  that  the  accounting  party  may 
establish  by  his  own  oath,  being  credible  and  uncon^ 
tradicted,  small  sums  not  exceeding  twenty  dollars, 
according  to  the  course  of  the  court. 

4.  The  master  ought,  in  tlie  first  instance,  to  ascer- 
tain from  the  parties,  or  their  counsel,  by  suitable  ac- 
knowledgments, what  matters  or  items  are  agreed  to 
be  admitted,  and  then  as  a  general  rule,  and  for  the 
sake  of  precision,  the  disputed  items  claimed  by  either 
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party  ought  to  be  reduced  to  ivriting  by  the  parties 
respectively,  by  way  of  charges  and  discharges^  and 
the  requisite  proofs  ought  then  to  be  taken  on  written 
interrogatories,  prepared  by  the  parties  and  approved 
by  the  master,  or  by  viva  voce  examination,  as  the  par- 
ties shall  deem  most  expedient,  or  the  master  shall 
think  proper  to  direct  in  the  given  case.  That  the  tes- 
timony may  be  taken  in  the  iiresence  of  the  parties  or 
their  counsel,  if  they  choose  to  attend,  (except  when 
by  a  special  order  of  the  court  it  is  to  be  in  secret,) 
and  ought  to  be  reduced  to  writing  in  cases  where  the 
master  shall  deem  it  desirable  by  him  or  under  his  di- 
rection, as  well  where  a  party,  as  where  a  witness  is 
examined. 

6.  In  aU  cases  where  the  master  is  directed  by  the  or- 
der to  report  the  proofs,  the  depositions  of  the  wit^ 
nesses  should  be  reduced  to  writing  by  the  master5  and 
subscribed  by  the  witnesses,  and  the  depositions  re- 
turned with  his  reportrto  the  court. 

6.  When  an  exan^ation  is  once  begun  before  a 
master,  he  ought,  on  assigning  a  reasonable  time  to  the 
parties,  to  proceed  with  as  little  delay  and  intermission 
as  the  nature  of  the  case  will  admit  of,  to  the  conclu- 
uon  of  the  examination ;  and  when  once  concluded,  it 
ought  not  to  be  opened  for  further  proof  without  spe« 
ciiati  and  very  satisfactory  cause  shown. 

7.  After  the  examination  is  concluded,  in  case  of 
reference  to  take  accounts,  or  make  inquiries,  the  par^ 
ties,  their  solicitors  or  counsel,  ought  to  have  a  day 
assigned  them  to  attend  before  the  master,  to  the  set- 
>ling  of  his  report,  and  make  objections  in  writing,  if 
any  they  have  :  and  when  the  report  is  finally  settled 
md  signed,  the  partjes  ought  to  be  confined  in  their 


234  CHANCERY  PRACTICE. 

exceptions  to  be  taken  in  court,  to  such  objections  as 
were  ovemiled  or  disallowed  by  the  master. 

AH  orders  of  reference,  if  without  specification  of  a 
particular  master,  shall  be  deemed  to  apply  only  to 
the  master's  permanently  residing  in  the  cities  of  New- 
Tork  and  Albany,  and  an  order  for  reference  to  a 
master  elsewhere  shall  always  be  on  suggestion,  or  on 
showing  special  cause  for  that  purpose  to  the  chan- 
cellor.(a) 

JR^erence  to  a  master  to  examine  and  stale  an  eccounL 

Special   CwUenU* 

\,  Of  the  order  and  directions  thereon. 
II.  Form  of  the  order,  sumniont,  &c. 

III.  Interrogatories  filed  by  the  complainant  to  collect  materials 

for  the  charge. 

IV.  The  report  of  the  master  allowing  the  interrogatories. 

v.  The  examination  and  answers  of  the  defendant  to  the  com- 
plainant's interrogatories.        ^ 
VL  Reference  to  the  books  of  the  defendant,  and  proceedings 

thereon. 
VIL  The  complainant's  chaige. 
YIII.  The  defendant's  discharge. 
'    IX.  Order  for  the  examination  of  witnesses. 
X.  Time  of  making  public  the  testimony. 
XI.  Arguing  the  caase  before  the  master. 
XII.  Settling  the  draft  of  the  report. 

XIII.  Objections  to  the  draft  of  the  report. 

XIV.  Signing  the  report. 
XV.  Exccptions^to  the  report. 

XVI.  Arguing  the  exceptions. 
XVII.  Evidence,  &c. 
XVIII.  Decree  of  the  coiirt  on  the  exceptions. 


fa  J  Rale  47. 
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XIX.  Furtber  directions. 
XX.  FiDal  decree. 

Of  Hit  order — direcUans  thereon— form  thereof ^  and  sum" 

mons  of  the  wioster* 

The  obiect  and  intention  of  tl^i^  species  of  reference  ^  kOf  theor. 

**^  »    ».•  J  ^^  *"***  dire*- 

is  to  examine  and  report  on  the  state  of  disputed  ac-  tiona  thereoti. 

coonts,  arising  sometimes  out  of  copartnership  concerns 

and  sometimes  of  the  state  of  complicated  accounts 

of  individuals,  who  are  induced  to  come  into  the  court 

of  Chancery  to  obtain  that  relief,  which  they  could  not 

have  availed,  themselves  of  in  a  court  of  common  law. 

In  such  cases  the  proceedings  are  carried  on  before  the 

master  by  way  of  charge  and  discharge,  (that  is  to  say,) 

by  having  the  claim  of  the  plaintiff  regularly  stated 

and  proved  before  him ;  and  in  like  manner,  that  of 

the  defendant  in  case  of  his  having  any  claim  against 

the  plaintiff,  which  is  used  by  way  of  a  set  off;  and  on 

the  liquidation  of  their  mutual  accounts,  the  balance 

is  stated  by  the  master  in  the  form  of  a  report,  agree* 

ably  to  the  form  of  the  order. 

Before  the  order  of  reference  is  made,  the  solicitor 
should  submit  the  draft  of  it  to  counsel,  that  it  may 
be  carefully  examine,  and  so  framed  as  to  embrace 
all  the  matters  to  be  inquired  into,  for  this  being  the 
master's  authority  to  act,  he  is  confined  in  the  inqui- 
ries before  hijp,  sU'ictly  within  the  terms  of  the  order. 
Every  order  to  take  an  account  should  authorize  the- 
master  to  compel  the  production  of  such  books,  papers 
and  documents  as  may  be  in  the  possession  of  the  par- 
liesj  or  either  of  them  ;(a)  to  examine  the  partiiis  upoa 

(a)  dHarritOfi'tChaii.  Prat.  95;  101. 
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oath  in  such  manner  as  the  master  may  tbin}s  fit  ;(b) 
and  to  proceed  de  die  in  diem  in  the  reference  before 
him.  It  seems  to  be  doubted,  whether  without  such 
order  he  can  proceed  de  die  in  diemy(c)  but  when  raadfB, 
it  is  not  imperative  upon  him,  but  subject  to  his  dis- 
pretion.(d)  And  in  the  case  of  a  mortgage  upon  a 
bill  of  redemption,  or  in  case  of  executors,  the  usual 
order  is  to  account  for  what  they  might  have  received 
if  it  hud  not  been  for  their  own  default.  ' 

I 

■ 

Order  of  reference. 

In  Chancery, 

c  A.  B.  Complainant, 
Between  <  and 

r.L^:"'.  ^C.D.  Defendant. 

This  cause  coming  on  to  be  heard  before  his  honor 
the  Cliancellor,  and  the  same  having  been  argued  and 
debated  by  Mr,  on  the  part  of  the  com- 

plainant, and  by  Mr.  on  the  part  of  the  de- 

fendant. It  is  thereupon  ordered,  adjudged  and  'de- 
creed, and  his  honor  the  Chancellor  doth  hereby  order 
adjudge  and  decree,  that  it  be  referred  to  one  of  the 
masters  of  this  court,  to  take  and  state  an  account  be- 

• 

tween  the  parties  complainant  and  defendant,  touch- 
ing and  concerning  the  concerns  and  business  of  the 
partnership  heietof<»re  subsisting  between  them,  under 
the  finn  of  B.  and  D.  and  mentioned  in  the  pleadings 
in  this  cause.  That  in  stating  the  said  accounts,  each 
of  the  said  pailies  be  charged  with  the  sums  respec- 
tively drawn  or  received  from  the  copartnership  funds, 
and  with  interest  thereon  t  and  that  the  said  master  do 

(&)  Cowi1ftdey.ConiUh,3  Ves.  S70.      Vet-jno.  ASS, 

(C;  V  Mad   S87.    1  Turntr.  410.    II        (J)  lb.  U  Ves.  808.  S  Vei.  Jan.  433. 
Vei.  362.   See  Ungham  t.   Sturdy,  5    KevUnd't  Chan.  ISL 
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state  and  report  to  the  court,  the  balance  which  on  said 
account  shall  be  found  due  from  either  party  to  the 
other;   and  that  the  said  master  do  further  report, 

* 

what  shall  be  deemed  a  reasonable  rent  for  the  store 
and  lot  of  ground  on  which  it  stands,  mentioned  in  the 
said  pleadings,  since  the  exhibition  of  the  bill  of  com- 
plainant in  this  cause  ;  and  whether  for  any  and  what 
part  of  the  period  which  has  elapsed  since  the  issue  in 
this  cause,  the  same  have  been  possessed  and  occupied 
by  the  complainant ;  that  the  said  master  have  pow/r 
to  examine  witnesses,  and  both  parties  in  this  suit,  un- 
der oath,  touching  the  several  matters  above  mention- 
ed, or  any  of  them ;  that  the  master  have  power  to 
compel  the  production  of  such  books,  papers  and  doc- 
uments, or  other  writings,  as  may  be  in  the  possession 
or  power  of  the  parties,  or  either  of  them,  and  shall  be 
called  for,  or  he  shall  think  ought  to  be  produced  be- 
fore him  in  taking  such  account;  and  that  the  said 
master  be  at  liberty  to  proceed  by  adjournment  de  die 
in  diem  upon  the  said  reference ;  and  that  all  further 
directions  be  reserved  until  the  coming  in  of  the  said 
report. 

The  first  step  to  he  taken  after  the  decree  has  been 
entered,  is  to  procure  a  certified  copy  of  it  from  the 
register  or  assistant  register,  and  serve  the  same  upon 
a  master.  If  no  particular  master  is  designated  in  the 
order  of  reference,  it  is  the  privilege  of  the  party 
obtaining  the  order  to  select  such  master  as  he  may 
think  proper,  the  rules  of  court  only  providing  upon 
this  subject,  that. orders  of  reference,  wherein  no  mas- 
ter is  specified,  shall  be  deemed  to  apply  to  the  masters 
•   permanently  residing  in  New-York  or  Albany.(a) 

(n)  Rnla  IT. 
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The  parly  whose  interest  k  is  to  prosecute  the  decree^ 
tlien  obtains  a  sumnions  from  the  matr^ter,  directed  to 
the  opposite  party,  requiring  his  attendance  before  the 
master  a}^  the  time  therein  specified.  By  the  English 
practice,  three  warrants  are  taken  out  from  the  mas- 
ter's oflSce  successively,  but  the  attendance  of  the  par- 
ty generally ,  is  uot  required  until  the  third  iff  arrant  is 
served  upon  him,  which  is  called  the  peremptory  war- 
rant :(i)  Quj;  praclice,  however,  is  different ;  instead 
of  three  warrants  we  use  one  summons,  which  is  pe- 
remptory ill  the  first  instance.  It  must  be  served  at 
least  \hree  days  exclusive  before  the  day  assigned,  and 
if  the  p^rty  summoned  shall  not  appear  at  the  time  and 
place  mentioned,  the  fqaster  upon  due  proof  of  the 
service  of  the  summons,  may  proceed  ex  parte  ;  and  if 
the  party  obtaining  such  summons  shall  not  appear  at 
the  time  and  place,  or  show  cause  why  he  does  not,  the 
master  may  eiUicr  proceed  ex  parle,  or  the  party  ob- 
taining the  si^mmpns,  and  not  appearing,  shall  lose  the  be- 
nefit of  the  reference,  at  the  election  of  the  other  par- 
ty.(c)  In  the  case  of  Thompson  v.  Lamhe,  7  Ves.  587. 
the  Lord  Chancellor  expressed  a  wish  that  the  masters 
would  be  strict  upon  those  who  would  not  attend  them, 
and  make  their  reports  ex  parte,  adding,  that  the  courts 
would  always  support  them  in  such  cases.  (Ftcfe,  alsa 
Midgway  v.  Darwin,  7  Ves.  404.)  But  if  either  party 
is  not  ready  to  proceed,  the  master  will,  in  general,  on 
application  for  that  purpose,  grant  a  reasonable  time 
for  doing  the  act  required  to  be  done  at  such  meet- 
bg.(rf) 
The  summons  requires  the  attendance  of  the  parties 

(A)  Kewtend^i  Chan.  Fnie,^160^  (d}  NewUnd^iCkan.  ftw,  1€<9. 

(e)  Kule  30. 
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before  the  master,  but  does  not  express  in  the  body  of 
it  the  object  of  such  attendance.  This  is  explained 
in  an  underwriliug  or  notice  subjoined  to  the  sum- 
mons, which  briefly  points  out  the  object ;  as  "  To  set- 
tle the  interroijatories  filed  by  the  complainant  for  the 
examination  of  the  defendant,"  or,  ^'  to  proceed  on 
the  chai'ges  filed  by  the  complainant/'  &c. 

Summons. 

In  Chaneery. 

!A.  B.  Complainant, 
and 
C.  D.  Defendant. 

In  pursuance  of  the  authority  and  directions  con-  SummoM^ 
tained  in  an  order  of  reference,  made  in  the  above 
cause,  by  the  honorable  court  of  Chancery  of  the  state 
of  New- York,  I,  J.  H.  one  of  tlie  masters  in  Chancery 
for  the  said  state  of  New-York,  do  hereby  summon 
you  C.  D.  defendant  in  the  above  cause,  to  appear  be- 
fore me  the  said  J.  H.  master  in  Chancery  as  aforesaid, 
at  my  office.  No.  street,  in  the  city  of  New- 

Vork,  on  the  day  of  to  attend  a 

hearing  of  the  matters  in  reference  before  me  the  said 
master  as  aforesai4  in  the  said  cause,  to  be  had  by  vu> 
tue  of  the  said  order  of  the  said  court  of  Chancery 
above  referred  to,  and  hereof  you  are  not  to  fail  at 
your  peril.     Dated  the  day  of  in 

the  year  of  our  Lord  one  thousand  eight  hundred  and 
sixteen. 

J.  H.  Master  in  Chancery. 

To  settle  the  interrogatories  filed  by  the  complain-    Under-wri. 

*  ting. 
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ant  for  the  examination  of  the  defendant.       Daled, 
the  day  of  1816. 

E.  F.  SoPr.  for  Conip't. 
To,  G.  H.  SolV.  for  Deft. 

According  to  the  4th  of  the  general  directions  laid 
down  by  the  court,  governing  the  practice  on  refer- 
ences, the  master  ought  in  the  first  instance,  to  ascer- 
tain from  the  parties,  or  their  counsel,  by  suitable  ac- 
knowledgments, what  items  are  agreed  to  or  admitted, 
and  then  the  disputed  items  claimed  by  either  ought  to 
be  reduced  to  writing  by  way  of  charges  and  dis- 
charges.(a)  But  as  the  items  to  be  claimed  by  either 
party,  must  first  appear  in  a  definite  form  before  they 
can  be  admitted  by  the  opposite  party,  it  is  conceived 
that  it  will  promote  precision  and  prevent  delay,  that 
all  the  items  which  are  claimed  on  either  side,  should 
first  be  reduced  to  writing  in  the  usual  form  of  charge 
and  discharge,  and  that  the  parties  should  then  admit 
or  allow  such  items  as  are  agreed  to,  and  proceed  with 
their  evidence  to  establish  the  disputed  items. 
3.  interrog.  If  the  partv  has  sufficient  knowledge  of  all  the  items 
oompiiinaiit  wbich  he  mtcuds  to  make  the  opposite  party  account- 
nation  of  the  able  for,  he  may  file  hi?  charge  before  he  has  examin- 
ed such  party  upon  interrogatories,  but  it  is  in  general 
more  safe  to  file  interrogatories  in  the  first  instance, 
to  collect,  from  the  answers  thereto,  materials  for  the 
charge. 

These  interrogatories  need  not  be  signed  by  coun- 
sel.(i)  The  interrogatories  having  been  filed  with  tlie 
master,  serve  a  copy  upon  the  opposite  party.    Inter- 

Qa)  ^nie,  p.  22^;  (*)  1  Turner,  108. 
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rogatories  for  the  examination  of  ibe  parties  are  set* 
lied  b Y  the  master,  whereas  interrogatories  for  the  ex- 
amination of  witnesses  before  the  master  are  settled  by 
counsel.(<;)  To  settle  these  interrogatories,  take  out 
a  summons  from  the  master,  underwritten,  "  To  set- 
tle the  draft  of  the  interrogatories  filed  by  the  com- 
plainant for  the  examination  of  thedefendant."  At  the 
return  of  the  summons  attend  the  master,  who,  if  both 
parties  attend  will  proceed  on  the  subject,  or  if  only 
one  side  attends,  he  will  proceed  ex  parte.  The 
master  having  settled  the  interrogatories,  signs  a  certi- 
ficate of  having  allowed  them.  This  certificate  is  in 
England  filed  in  the  report  office,  and  may  be  except- 
ed to,  which  is  said  to  be  the  proper  mode  of  bringing 
it  before  the  court.(rf)  As  there  is  no  report  office  in 
this  state,  and  as  no  practice  upon  this  subject  has  as 
yet  been  settled  with  us,  the  subject  is  open  for  future 
decision.  Perhaps  it  would  be  brought  up  by  a  spe- 
cial report,  suited  to  the  case.  It  is  also  said  in  Eng- 
land to  be  the  practice,  where  the  master  settles  inter- 
togatories,  notwithstanding  the  objections  of  the  par- 
ties, to  wait  till  the  examination  and  answers  thereto 
are  brought  in,  and  then  to  object  to  the  sufficiency 
of  such  examination,  and  upon  the  master's  over- 
ruling such  objections,  and  reporting  the  examination 
sufficient,  exceptions  are  taken  to  his  report,  and  the 
whole  subject  of  interrogatories  and  answers  will  be 
taken  together  before  the  court  for  its  decision  there- 
on, (e)  The  interrogatories  being  settled,  a  new  copy 
must  be  made  out  and  served  upon  the  opposite  party 

(c)  RemMn  ▼•  Remten,  8  Johns.  Ch.    45S.   1  Tamer,  110.   note  Sed.  vUk^  fi 
Rep.  499.  md  Eogliah  eatei  there  eited.    Diek.  548. 
'  (d)  Newknd'iCbnn.  161.  citet  •  Yei.       (e)  8  Diel:.  549. 


r 


Mi  oAancery  practice. 

aa  settled  ami  allowed.  In  England,  these  copied  ar<t 
made  by  the  inaster8,(/)  but  as  our  fee  bill  makes  the 
inasters  no  allowance  for  such  papers,  it  has  been  the 
practice  for  the  solicitors  thenwelves  to  furnish  the  co- 
pies. The  defendant  cannot  be  interrogated  as  to  any 
fads  which  he  lias  before  stated  in  bis  answer,  without 
an  order  obtained  upon  special  appliication  to  tl)^ 
court* 

Interrogatories  for  the  examinalion  of  parties. 

In  Chancery. 

rt  C  A.  B.  Complainant, 

Between  <  and 

(  e.  D.  Defendant 

lateiTQgatories  exbibiied  by  the  complainant  before 
€Uie  of  the  masters  of  this  honoralde  couitt,  for  the  ex- 
anriDatron  of  the  defendant,  upx)n  the  subject  matter  of 
a  ceKtain  reference,  now  dependkng  before  the  said 
master,  pursuant  to  a  decretal  order  made  in  this  cause> 
on  the  day  o'no  tbonsaxid  eight  hun« 

difed  attd  sixteeen. 

•4.  interroga-     1st.  Interroffatopv.    Have  you,  or  some,  and  what 

fory  by  one  »  i      t       i  i. 

iputner  to  his  persou  or  Dcrsons,  and  who  by  name,  by  your  order,  or 

^partner  on    J  '^  i  i    j  •    •. 

aetdiiig  eopart- for  youT  usc,  or  With  your  knowledge,  privity  or  con- 
seat,  received  any  sum  or  sums  of  money  which  re- 
mained due  and  owing  to  the  said  copartnership  of 
B.  and  D.  at  the  dissolution  thereof,  or  which  have 
or  has  since  become  due  and  payable  to  the  said 
copartnership,  other  than  such  sums  of  money  as  ap* 
pear  by  the  books  of  the  said  copoftnership  to  have 
been  received  by  you  since  the  said  dissolution  f  Ifj 

(/)  Nevland's  Chan.  ICl— 2.  1  Turner,  lOS. 


yea,  from  whom,  and  when  in  particular,  was  or  were 
such  sura  or  sums  of  money  respectivefy  received? 

2d.  Interrogatory.  Have  you,  or  any  person  or 
persons,  aod  who  by  name,  by  your  order  or  fo^-  your 
use,  or  with  your  knowledge,  privity  or  consent,  since 
the  dissohition  of  the  said  copartnership,  received  from 

or  any  other  person  or  persons,  the  amount 
of  the  debt  due  by  him  to  the  said  copartnei-ship  at  the 
time  of  the  said  dissolution,  or  any  sum  or  sums  of  mo- 
ney, property  or  effects,  on  account  of  such  <iebt ;  if 
yea,  set  forth  fully  and  particularly  the  amount  of  each 
sura  of  raoney,  and  the  value  of  the  property  or  effects 
so  received,  and  the  time  the  same  was  or  were  re- 
ceived. 

E.  F.  Sol'r  for  comp*t. 

C.  D.  of  counsel  for  comp*t. 

Notice  that  interrqgaii^ies  wiU  be  settled  by  the  master. 

In  Chancery. 

!A.  B.  Compls^inant, 
and 
C.  p.  Defendantr 
Sir, 

Please  to  take  notice,  that  the  annexed  are  copies 
of  the  interrogatories  intended  to  be  exhibited  by  the 
complainant,  for  the  examination  of  the  defendant,  up* 
on  the  subject  matter  of  the  reference  now  pending 
before  Esquire,  one  of  the  masters  of  this 

honorable  court,  the  draft  of  which  interrogatories  will 
be  settled  by  the  said  master,  on  Saturday,  the  tenth 
day  of  June,  instant.    Dated,  June  5, 1816. 

Your's,  &r. 

E.  P.  SoFr  for  comp't. 

To  G.  H.  Esq.     > 
Sol'r  for  def H-J 
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UndenvfitUqi  f/ot  svmnums  to  seUle  ike  ^(jfi  cf  iMer-, 

rogaiaries. 

The  summons  in  the  common  form.  The  under- 
writing is  as  follows : — *^  On  the  day  in  the  above  sum- 
mons named,  the  draft  of  the  interrogatories  intended 
to  be  exhibited  by  the  complainant,  for  the  examjnji- 
tion  of  the  defendant,  will  be  settled  by  the  master.^ 

E.  P.  SolV.  for  comp% 

ToG.H.Esq. 
SoPr  for  deft. 

Sqporl  of  the  master ^  tlial  he  has  allowed  (he  interroga* 
tories — notice  of  serving  copies  thereof— summons  and 
underwrilingy  tftqt  tfie  de/^ndant  bring  in  his  examine^'- 
tions  or  answers  to  the  interrogatories. 

^  Heport  of  This  rsport  is  short,  stating  the  mere  fact  of  his  bar- 
ing allowed  the  interrogatories  which  are  annexed  to 
the  said  report. 

If  either  party  objects  to  the  interrogatories  allowed 
by  the  master,  be  must  except  to  the  master's  report; 
and  the  decision  of  the  chancellor  will  be  givep  upon 
the  exceptions.  But  it  is  not  settled  whether  this  is 
the  more  correct  practice,  or  whether  the  party  ob-j 
jecting  should  not  wait  till  the  examination  is  put  in, 
and  then  except  to  the  report  of  the  master  of  the  suffi- 
ciency thereof,  as  before  pointed  out 


CHANCERY  PltACnGB.  1^ 

Noliee  on  serving  interrogMmes  as  setSed, 

In  Chancery. 

» 

r  A.  B.  Complainant^ 
Between  <  and 

(CD.  Defendant. 

Sir, 

Take  notice^  that  the  annexed  are  copies  of  the   ^<>^- 

interrogatories  exhibited  by  the  complainant,  for  the 

examination  of  the  defendant,  upon  the  subject  matter 

of  the  reference  now  pending  before  Esq. 

one  of  the  masters  of  thb  honorable  court,  as  the  same 

have  been  settled  and  allowed  by  th6  daid  tnaster. 

Dated,  Your's,  &c. 

E.  F;  SoPr  for  comp't. 

To  G.  H.  Esq.  7 
Sol.  for  defti 

To  hasten  the  defendant  in  ptep^ibg  aticl  putting  lA    5.  E^teuj* 
bis  answer  or  examination  to  the  interrogatories,  it  may  feSimt^t^ 
l&e  necessary  to  take  out  a  summons  for  him  td  bring  lJllrt**2£j^ 
in  his  examination ;  this  summons  is  underwritten,  "  at      "~ 
which  time  the  deffendant  is  to  bring  in  his  examina- 
tion.'^   The  master  on  the  request  of  the  defendant  will 
indulge  him  with  a  reasonable  time  to  prepare  his  ex- 
amination; or  an  order  may  be  obtained  from  the 
Chancellor,    granting  tune,  on  motion^  which  is  of 
course.(a)    But  if  after  the  service  of  the  summbns  td^ 
bring  in  the  examination,  and  after  the  tifne  witti 
which  the  master  or  the  court  may  think  fit  to  indulge 
the  defendant  is  expired,  and  he  makes  default  in  put^ 
ting  in  the  examination^  the  master  on  the  usual  affid^ 


0^  I  T«vii«r,  U(f, 


||i  \iBA»9mf  ^tUkXttVUb 


toder^riCing. 


ttkmmtms  ihat  defendant  bring  in  his  edi^aminatian  and 

onMer. 

(     The  8Uiiinx>iis  is  io  Ibe  common  form»  (tide  ante.} 
The  underwriting  only  is  special.    Thus : 

The  defendant  is  required  to  file  with 
the  said  master,  on  the  day  above  mentioned,  his  ex* 
amination  and  answers  to  the  interrogatories  eidiibited 
by  the  complainant  for  the  examination  of  the  defendr 
ant,  copies  of  which  were  served  upon  the  solicitor 
of  the  defendant,  on  the  day  of  , 

Dated,  &c. 

Yours,  &C. 

£.  F.  SoFr.  for  ComplV 
To  G.  H.  SoFr.  for  DePt 

•  •  '      ■  ■ 

Examination  and  answers  of  defendant  to  the  eomplam^ 

anfs  interrogatories, 

A 

In  Chancery. 

C.  D.  Defendant, 
Between  ^  and 

A.  B.  Complainant.    ^ 

SuBiMtkmi     The  examination  and  answers  of  C.  D.  defendant,  to 
the  interrogatories  exhibited  by  A.B.  complakiant,  be- ' 
fore  ,  £squire«  one  of  the  masters  of  this  ^ 

honorable  court,  for  the  examination  of  the  said  de^ 
fendant,   pursuant  to  a  decretal  order  made  in.  tMa  ^ 
cause,  on  the  day  of  ,  one  thou- 

sand eight  hundred  and  sixteen. 
First — This  defendant,  in  aiiswerhig  to  the  flr^t  in^ 


ndufwcrt. 
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.terrogatories  says,  that,  &c.    (Answering  each  interna 
gatory  separately}  C.  D. 

G.  H.  Sorr.  for  Deft 
1m  M.  Counsel  for  Deft 
State  ^NenhYorky  ss.  , 

C.  D.  the  before  named  defendant,  being  duly  sworn  jwmk. 
saith,  that  the  several  matters  contained  in  his  afore* 
written  examination  and  answers,  and  therein  stated  to 
)>e  of  his  own  knowledge,  he  knows  to  be  true,  and  the 
several  matters  therein  stated  to  be  from  the  informa- 
tion of  others,  he  believes  to  be  true,  and  that  the  other 
contents  in  the  said  examination  and  answers  are  true^ 
lo  the  best  of  his  knowledge,  remembrance  and  belied 

CD. 

Sworn  this  day  of  ,  1816,  before 

me,  9  Master  in  Chanceiy. 

Ng/liec  on  serving  a  copy  of  examination  and  answers.  K•aM^ 


In 

SC.  D.  Defendant, 
and 
A.  B,  Complainant 

Sir, 

Take  notice,  that  the  examination  and  answers  of 
the  above  named  defendant,  to  the  interrogatories  exr 
faibited  before  James  A.  Hamilton,  Esquire,  one  of  the 
xnasters  of  this  court,  hare  been  this  day  filed  with  the 
•aid  master,  and  that  the  annexed  is  a  copy  of  the  said 
fxaminatipn  and  answers.    Dated,  &c. 

Yours,  Sic. 

Q.  H,  SoYr.  for  Def  (;., 

To  E.  P.  SpFr.  for  Comp% 


fiiU)  fmASCMXLY 


JRrferenee  to  the  books  of  defendant,  and  proceedings 

thereon. 

I  * 

to  Ae  bSSkJS^  In  addition  to  the  facts  disclosed  by  the  exanunation 
the  defendant,  it  Qiay  be  iicccssary  \a\  r^fer  to  the  books  anu  papers 
ings  tbereoD.  in  the  possession  of  the  defendant.  The  order  of  re- 
ference may  require  hira  to  produce  before  the  master^ 
on  oath,  ^11  books,  papers,  &:c.  in  bis  custody  or 
po\ver.(/)  To  couipel  the  production  of  them  if  the 
authority  is  contained  in  tlie  order,  take  out  a  summons 
underwritten,  "  At  which  time  the  defendant  is  re- 
quired to  produce  and  leave  with  the  master  all  the 
books,  papers,  &c."  following  the  words  of  the  order. 
Upon  the  return  of  the  summons  the  parly  must  pro- 
duce the  books,  &c.  and  leave  them,  with  an  affidavit 
of  their  being  all  that  are  in  his  custody  or  power,  or 
thai  he  ever  had,(^)'*  In  default  of  which  the  master 
will  grant  a  certificate,  and  the  plaintiff  may  thereupon 
apply  to  the  court  by  motion,  that  the  defendant  «iay, 
within  fow  djayg,  bring,  in  and  leave  with  the  master 
the  books  and  papers,  &c.  required,  or  show  cause 
why  be  be  not  committed,  and  the  plaintiff  may  make 
it  a  part  of  the  application  that  the  service  of  the  order 
on  the  defendant's  solicitor  be  ^oofi  service,  other>vise 
personal  j^ervice  af  the  order  upon  the  defendant  will 
be  r^equired.  In  England  this  order  is  peremptory  iij 
the  first  iiist^nce,  that  the  books,  &c.  be  produced,  or 
the  party  stand  committed ;  but  from  the  analogy  of 
the  proceedings  in  our  court,  where  the  party  does  not 

» 

(/)  Hart  ▼.  Ten  Ejck  and    others,        {g')  1  lamer,  114,  Newtaod  Ch.  Pr. 
fi.Joliu.Qi.  Rep. 51S  .   .  162 

'  *  The  defendant  may  except  sueh  paperf  m  [t  tvil^  be  neeeuaij  Uvpi94i>cc  l^i 

voaehenin  takiog  the  accotmt,and  need  not  leari;  them  with  theoiMter,  1  tvkt^^ 
114.  note. 
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bring  in  bis  examination,  (be  first  order  witb  us  would 
be  an  order  nisi,  that  they  be  produced,  or  that  cause 
be  shown.  Should  the  defendant  neglect  to  obey  this 
order,  the  like  proceeding  should  be  adopted,  and  the 
like  punishment  would  be  inflicted  for  the  contempt 
by  commitment,  as  was  before  mentioned. 

If  the  party  calling  for  the  books  is  not  satisfied 
with  the  production,  he  may  request  the  master  to  cer- 
tify whether  he  is  or  not  satisfied  therewith,  but  the 
couii  will  not  order  the  master  to  make  such  certifi- 
cate*(A)  Should  he  make  the  certificate,  the  pro- 
ceedings thereon  to  compel  a  full  production  would 
be  similar  to  what  is  before  stated.  But  if  the  mas- 
ter is  satisfied,  and  refuses  the  certificate,  the  mode 
of  correcting  the  master's  judgment^  in  this  parti- 
cular, seems  to  be  to  move  to  be  at  liberty  to  ex- 
hibit fresh  interrogatories  for  the  examination  of 
the  party  on  this  point.(t)  If  the  master  should  re- 
fuse his  certificate  on  the  ground  that  the  party  is  not 
compellable,  upon  his  construction  of  the  decree,  to 
make  any  production,  it  will  be  proper  to  move  for  ari 
order  on  the  party  himself,  that  be  make  the  required 
production.(y) 

Of  the  comptainanV s  ckdtsre. 

Having  all  the  necessary  information  drawn  from  ^'  P'  <i 
the  defendant  s  aniSwer,  schedules  and  examination,  and«iMrge. 
the  evidence  in  the  cause  to  prepare  the  charge  or 
statement  of  the  several  items  with  which  the  plaintijOT 
claims  to  be  entitled  to  charge  (he  defendant  in  the  ac- 
count, make  oUt  such  charge  and  file  it  with  the  mas^ 
ter ;  serve  a  copy  thereof  upon  the  opposite  solicitor^ 

(A)  ire#ltiid,  lis.    IS  Y^  391.  (y}K«wWd»m 

(t)  Kcwland,  16S.    lSVefl.d94k 
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and  give  him  notice  of  the  cliarge  being  filed.  Th'k 
charge  contains  ail  the  items  which  the  plaintiff  wishes 
to  establish  in  his  favor  and  against  the  defendant,  but 
contains  no  item  or  credit  in  favor  of  the  defendant. 
It  is  like  rendering  in  the  debit  side  of  his  account 
with  the  defendant,  leaving  it  to  the  defendant  to  pre-, 
sent,  by  way  of  discharge,  an  account  of  the  items 
which  he  claims  to  be  allowed  in  his  own  favor.  The 
items  of  the  charge  are  investigated  in  the  master's 
office,  and  those  which  are  not  admitted  by  the  de* 
fendant  in  his  examination  must  be  regularly  proved, 
by  vouchers  and  witnesses.  When  admissions  are 
made  by  the  parties  or  their  solicitors  on  meetings  be- 
fore the  master,  the  course  is  for  the  master  to  reduce 
the  admission  to  writing  on  his  minutes,  and  for  the 
I.  or  thede.  parties  to  sign  it.  The  plaintiff  having  filed  his  charge, 
feDdMt*s  dia-  jjjj^y  compel  the  defendant  to  bring  in  his  discharge,  by 

taking  out  a  summons  underwritten,  **  at  which  time 
the  defendant  is  required  to  bring  in  his  discharge." 
The  charge  and  discharge  may  be  altered  or  amended 
at  any  time  while  it  is  pending  before  the  master,  and 
if  it  should  be  discovered  at  any  time,  before  the  mas- 
ter makes  his  report,  that  any  item  has  been  omitted, 
either  party  is  at  liberty  to  file  a  further  charge  or 
further  discharge,  containing  such  omitted  items.  If 
the  defendant  finds  that  he  stands  in  need  of  the  plain- 
tifi^a  examination  to  discover  the  items  of  which 
his  discharge  shall  be  composed,,  or  for  evidence 
to  substantiate  it,  he  may,  upon  the  I'eturn  of  the 
summons,  requiring  him  to  bring  in  his  discharge, 
pray  for  further  time,  and  prepare  interrogato- 
ries for  the  examination  of  the  complainant,  which 
must  be  settled  and  allowed  in  the  same  manner  as  has 
been  already  mentioned,  with  respect  to  the  iiiterroga- 
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tories  filed  for  the  examination  of  the  defendant ;  and 
all  the  proceedings  thereupon,  to  hasten  the  plaintiff 
in  bringing  in  his  examination,  &c.  are  in  all  respects 
similar.  The  discharge  being  prepared,  must  be  filed 
i^ith  the  master,  and  a  copy  served  upon  the  opposite 
solicitor. 

Farm  of  the  complainant^ s  charge  before  the  Master. 

In  Chancery. 

c  A.  B.  Complainant, 
Between  <  and 

(  C.  D.  Defendant. 

The  complainant  insists,  that  upon  the  reference  compiaCoanv* 
pending  in  this  cause  before  I.  H.  one  of  the  masters  of  *^^' 
this  court,  lo  take  and  state  an  account  between  the 
parties  complainant  and  defendant,  the  said  defendant 
ought  to  be  charged  with  the  following  sums  of  mo- 
ney, viz. 

l$tf  1814.    Jan.  1.    For  cash  paid  to  him,  the  defendant,     ^100  00 

Si.  Feb,  5.     For  the  amount  of  a  balance  due  from 

John  Watkin,  to  the  complainant, 
and  received  bj  the  defendant,  200  00 

3d,  May  1  •     For  the  proceeds  of  six  shares  in  the 

capital  stock  of  the  Bank  of  Neir- 
York,  belonjging  to  the  complain- 
ant, and  received  hj  the  defend* 
ant,  600  00 

\ih»  do.   10.    For  the  value  of  ten  pipes  of  Ma- 

deira wine,  belonging  to  the  com. 
plainant,  and  received  bj  the  de- 
fendant, at  four  hundred  dollars 
per  pipe,  4000  00 

And  that  the  defendant  be  also  charged  with  the 
amount  of  the  interest  accrued  upon  the  several  sums 
of  money  received  by  him  from  the  time  the  same 
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were  so  receiTed  by  him  respectively,  until  the  making 
up  of  the  report  in  this  cause,  &:c.  &c*  (Going  on 
with  every  item  of  the  demand  which  the  complainant 
has  against  the  defendant,  and  concluding  in  the  fol- 
lowing manner :) 

And  the  complainant  craves  leave  to  alter  *or  amend 
this  hb  charge  as  he  may  be  advised.    Dated  , 

1816. 

E.  F.  Comprt.  SoFr. 

C.  D.  of  Counsel. 
.  Together  with  the  above  charge,  the  following  no- 
tice is  served  upon  the  defendant's  solicitor  : 


r     ,-• 


Notice  of  the  charge. 

tn  Chance^. 

^  A.  B.  Complainant, 
JSetween  <  and 

(CD.  Defendant. 

Sir, 
NotMeoftbe     Take  notice  that  the  annexed  is  a  copy  of  the  com- 
c  *rg^         plainant's  charge  filed  with  I.  H.  Esquh^e,  one  of  the 
masters  of  this  court,  to  whom  this  cause  stands  refer- 
red.   Dated  ,  1816. 

E.  F.  SoFr.  for  CompFt 
To  G.  H.  SolV.  for  Deft. 

i"  .  .  : 

V 

further  charge. 

If  the  complainant  finds  upon  subsequent  examina* 
lion  that  he  has  omitted  any  claim  in  his  charge,  he  is 
at  liberty  to  file  further  charges,  until  the  cause  has 
had  a  final  hearing  before  the  master. 
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In  CJhanccry, 

r  A.  R  Complainaot^ 
Between   <  and 

(  C.  D.  Defendant 

The  complainant  hereby  adds  to  his  charge  in  the    vvrtiim 
a'bove  cause,  dated  the        day  of  » iBlO,  as  fol-***^ 

lows,  viz. 

Ist.  The  complainant  insists,  that  in  taking  and 
stating  the  accounts  directed  to  be  taken  and  stated 
by  the  decretal  order  or  decree  in  the  above  cause,  the 
defendant  ought  to  be  charged  yearly  with  a  reason- 
able sum,  for  the  rent  of  the  dwelling  house  mentioned 
in  the  pleadings  in  this  cause,  possessed  and  occupied 
by  the  defendant :  And  that  the  said  defendant  be  fur^ 
ther  charged  with  the  interest  which  has  accrued  every 
year  upon  such  annual  allowance  of  rent,  from  the 
time  when  each  such  sum  is  charged  to  the  defendant^ 
until  the  date  of  the  master's  report.  And  the  complain- 
ant craves  leave  further  to  alter  or  amend  bis  said 
charge,  as  he  may  be  advised.    Bated  ,  1816. 

E.  F.  Sol'r.  for  Compl't 
C.  D.  of  Counsel. 

Notice  of  further  charge. 
The  same  as  the  notiee  acconlpanying  the  chai|[«. 


1 


246  CHAKCERY  PRACTICE. 

Form  of  dtfendants  discharge. 

In  Chancery. 

C  C,  D.  Defendant, 
Between   <       and 

t  A.  '^.  Complainant. 

'  The  said  defendant  insists,  that  upon  taking  and 

stating  the  accounts  between  the  parties  upon  the  re- 
ference '  pending  before  L,  H.  one  of  the  masters 
of  this  eourt,  he,  the  said  defendant,  is  entitled  to 
be  credited  the  following  sums  of  money :  viz. 

1813.  July  6.     Cash  paid  the  said  complainant  this  day,       ^  500 
'  Dec.  10.  Cash  paid  iorrepUirs  done  upon  the  bouse 

belonging  to  the  plaintiff  at  bis  request^  200 

id  14.  May  I.     The  defendant  insists  that  he  is.eutitled  to 

chaise  against  the  connplaJDaDt,  the 
amount  of  his  commissions  upon  selling 
and  transferring  six  shares  in  the  Bank 
of  New- York,  and  other  serTices  in  re- 
lation thereto,  at- the  rate  of  5  per  cent. 

[..  according  to  the   agreement   between 

them  ; — the   said    shares   having  pro- 
duced j(600.  30 
May  Ip.  For'duties,  commissions  and  charges,  paid 
by  defendant*  upon  ten  pipes  of  Madei- 
ra wine»  belonging  to  the  plaintiff.                  1000 

And  that  he,  the  said  defendant,  is  moreover  enti- 
tled to  be  credited  with  interest  upon  each  of  the  items 
above  mentioned  respectively,  from  the  date  thereof 
until  the  making  up  of  the  master's  report. 

And  the  defendant  craves  leave  to  alter  or  amend 
this  his  discharge  as  he  may  be  advised. 
Dated,  1816. 

G.  H.  Defendant's  Sol'r, 
J.  S.  of  Counsel. 
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To  substantiate  this  discharge,  the  .defendant  is  not 
allowed  to  read  his  own  answer  or  examination  unless 
under  particular  restrictions*  The  doctrine,  indeed, 
when  the  defendant's  answer  will  charge  him,  but  shall ' 
not  be  admitted  as  proof  to  discharge  him  also,  has* 
been  very  fully  discussed  in  our  court  in  the  case  of 
Hart  V.  Ten  Eyck  and  other Sj  2  Johns.  Chan.  Rep.  87, 
&c.  where  a  distinction  is  taken  between  an  answer  to 
the  bill  filed  in  the  cause,  and  the  examinaHan  of  the 
defendant  as  a  witness  before  the  master,  p.  88.  It 
seem9,  however,  to  be  settled,  that  if  the  defendant  ad* 
mits  that  he  received  a  sum  of  money,  and  states  some 
other  fact  to  discharge  him  from  it,  as  that  at  some  sub- 
sequent time  he  paid  it  awa}^  or  that  it  was  afterwards 
given  to  him  by  the  plaintiff,  he  will  be  bound,  by  bis 
admission  of  the  receipt,  but  must  prove  the  matter 
set  up  in  avoidance  or  discharge. 

In  an  account  of  twenty  years  standing,  it  was  or- 
dered, that  the  defendant  prove  on  oath  what  he  can- 
not prove  by  books  or  cancelled  bonds,  it  being  of  so 
long  standing.(a)  The  same  of  an  account  of  four 
years  stand]ng.(6) 

The  court  will  not  allow  any  thing  to  be  put  to  the 
account  of  general  expenses,  but  particulars  must  be 
named.  In  England,  the  defendant  accounting  before 
the  master,  is  to  be  allowed,  on  his  own  oath  being  cre- 
dible and  uncontradicted,  sums  not  exceeding  40  shil- 
lings each ;  but  then  he  must  mention  to  whom  paid,  for 
what  and  when,  and  he  must  swear  positively  to  the 
fact,  and  not  as  to  belief  only,  and  the  whole  items  so 
established  must  not  exceed  100/.  and  the  defendant 

Ctf )  1  Chan.  Catet,  146.  Pjton  t.  Green.       (b)  1  Cbui.  Cftttft.  1 27. 
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cannot  by  way  of  charge,  charge  ailother  person  in  this 
way.  And  our  court  commenting  upon  and  adopting 
the  principles  above,  addd,  that  forty  shillings  sterling 
was  the  sum  established  in  the  early  history  of  the 
court,  and  perhaps  twenty  dollars  would  not  now  be 
deemed  an  unreasonable  substitute.(a) 

•  T 

JExamination  of  witnesses. 

%.  Eunina-  Tho  chargcaaud  discharges  being  filed,  the  parties 
respectively  proceed  to  establish  the  disputed  items 
by  their  proofs.  These  proofs  may  be  taken  on  writ- 
ten  interrogatories  prepared  by  the  parties,  or  by  viva 
toce  examinations,  as  the  parties  shall  think  fiU  taken 
in  the  presence  of  the  parties,  except  when  specially 
ordered  to  be  in  secret.  The  testimony  should  in  all 
cases  be  reduced  to  writing  by  the  master,  or  under 
his  direction,  for  the  sake  of  certainty,  and  abo  to  pre- 
vent its  being  lost  in  case  of  the  master's  death  or  re- 
moval from  office.  If  the  testimony  is  in  writing,  the 
papers  and  proceedings  may  all  be  handed  over  to  the 
master's  successor,  and  th^ause  will  not  be  delayed 
in  case  of  his  removal,  or  death ;  but  when  a  mere 
memorandum  or  short  note  of  the  testimony  has  been 
taken  down,  if  the  master  were  changed,  (which  is  a 
very  conunon  thing  with  us,)  it  would  be  ncccs5ary  to 
commence  de  novo,  or  many  material  points  of  the 
testimony,  which  the  other  master  carried  in  his  me* 
mory,  would  be  lost.  The  regulations  of  the  court  al- 
so prescribe,  that  in  all  cases  where  the  master  is  direct- 
ed to  report  the  proofs,  the  depositions  must  be  redu- 
ced to  writing,  and  subscribed  by  the  witnesses.(i) 
If  the  master  thinks  proper  to  examine  the  witnesses 

(•)  Ante,-  p.  m.  (^)  Ant«,  p.  S2d.  No.  ^ 


& 


CHANC£R¥  PRACTICB5.  249 

Hpoa  interrogatories,  they  must  be  prepared  by  the?, 
soliciton  These  interrogatories,  according  to  the  JEn- 
glisb  practice,  are  settled  by  counsel,,  ^nd  not  by  the. 
master,  in  which  respect  they  differ  from  the  interrog- 
atories for  the  examination  of  a  party.(6)  Though  in 
particular  cases,  as  where  a.  witness  has  l>een  examined 
before,  and  is  directed  to  be  examined  anew  to  a  j)  ir-» 
ticular  point,  it  is  usual  to  make  it  part  of  the  order 
that  the. master  settle  the  interrogatories  :(c)  and  ex- 
ceptions may  be  taken  to  the  interrogatories  as  settled 
by  him.(rf)  In  the  regulations  laid  dow^n  by  the  court 
upon  this  subject,  it  is  prescribed,  that  the  interrogato- 
ries must  be  app'^oved  by  the  master.(«)  Whether  this 
is  intended  as  a  departure  from  the  English  practice 
upon  the  subject,  it  is  not  the  province  of  the  compiler 
to  determine. 

The  interrogatories  being  prepared,  leave  a  copy 
with»the  master,  and  serve  another  copy  upon  the  op-^ 
posite  solicitor,  giving  him  notice  of  the  time  when  the 
witnesses  will  be  examined.  There  is  no  rule  of  court 
which  regulates  the  time  of  this  notice,  but  from  ana- 
logy of  the  proceeding  before  the  examiner,(/)  it  will 
be  proper  to  give  six  days  notice  of  the  examination 
of  the  witnesses.  Notice  of  the  names  of  the  wit- 
nesses^  their  addition  and  place  of  residence,  should  in 
like  manner  be  given  two  days  before  the  time, ap- 
pointed for  their  examination ;  and  instructions  should 
be  served  upon  the  examiner,  directing  him  what  in- 
terrogatories to  put  to  each  witness.  If  the  opposite 
party  wishes  to  file  cross  interrogatories,  he  is  at  li- 

(A)  I  Turner,   126.    S  Harr.  lOS.    d        {d)  6  Ves.  759. '8  Johns.  Ghaa.  Rep< 
Johns.  Chan.  Rep.  499.  499. 

(r)  firowBing  t.  Barton,  Dtek.  508.  (0)  Ante,  9S2, 

(/)Rtt!e«l. 
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berty  to  do  so^  and  must  serve  a  copy  thereof  upon 
the  oth^r  jptirty  two  days  before  the  time  appointed  for 
10.  Time  cf  the  examination.  In  En^and,  the  parties  are  not  pre* 
"Sii^Hn^  sent  wlwn  the  witnesses  are  examined  upon  interrog- 
atories, and  the  depodtions  remain  in  the  master's 
office,  and  it  would  appear,  are  not  made  public  until 
the  whole  examination  is  concluded,  although  the 
books  of  practice  and  the  authorities  do  not  clearly 
settle  that  this  is  the  cade«  But  with  us  it  is  required, 
that  except  in  special  <;a6es,  the  testimony  be  taken  itt 
the  presence  of  the  parties.(g)  But  to  prevent  abuses, 
it  is  required,  that  when  the  examination  is  once  be- 
gun before  the  master,  he  ought  to  proceed  with  as  lit- 
tle delay  and  intermission  as  the  nature  of  the  case  will 
admit  of,  to  the  conclusion  of  the  examination,  and  that 
when  once  concluded^  it  ought  not  to  be  opened  for 
further  proof  without  special  and  very  satisfactory 
cause  8hown«(A)  In  consequence  of  this  modification 
of  the  practice  respecting  the  examination  of  the  wit- 
nesses, the  parties  must  be  careful  if  they  are  not 
ready  to  go  through  wkh  the  whole  examination  of  the 
witnesses  at  once^  to  obtain  further  time  from  the  mas^ 
ter  for  the  production  of  their  witnesses,  which  will  be 
granted  upon  the  usual  application. 

The  attendafuce  of  the  witnesses  before  the  master, 
is  compelled  by  a  subpoena  issued  by  the  clerk  under 
the  seal  of  the  court,  and  not  by  a  summons  from  the 
master.  According  to  the  English  practice,  the  same 
subpoena  issues  as  to  bring  him  before  the  examiner, 
which  is  the  same  as  the  subpoena  to  answer,  but  the 
label  expresses  the  purpose  ;(i)  but  as  with  us*,  the  sub- 
poena to  bring  the  witness  before  the  examiner,  must 

Ur)  Ante^  p.  S25.  (A)  Ibid.  (i)  S  Yes.  909. 
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itself,  in  Ihe^  body  of  it»  express  the  time  and  plnm 
where  the  witness  is  required  to  attend  ;(J)  it  is  pre^ 
suQoed,  that  the  subpoena  to  attend  the  master  would 
resemble  tiiat  to  attend  tl)e  examiner,  with  the  differ* 
ence^  that  in  the  body  of  it  should  be  expressed,  that 
the  witness  is  required  to  attend  at  the  master's  oflSkre 
on  the  day  appointed. 

If  interrogatories  are  leading,  that  is  enough  to  supr 
press  the  depo3itions.(A:)  A  witness  who  has  been  ex^ 
amined  in  chief  before  the  hearing,  cannot  be  re-exa«» 
mined  before  the  master  without  an  order,  aad  then^ 
not  to  any  matter  .to  which  he  had  before  been  exa- 
mined ;(l)  and  a  witness  once  examined  before  a  mas- 
ter, cannot  be  re-examined  witliout  an  order.(i»)  Should 
it  be  necessary  to  examine  witnesses  abroad,  a  commis- 
sion may  be  had  for  that  purpose,  by  motion,  founded 
on  the  master's  certificate  that  such  commission  is  ne- 
cessary. The  commission  will  be  executed  in  the  usual 
manner^  and  returned  to  the  master's  ofi]ce.(n)  But 
besides  the  mode  of  examination  upon  written  inter- 
rogatories, affidavits  are  also  very  commonly  resorted 
to  in  the  course  of  the  inquiries  before  the  master. 
Creditors  in  the  administration  of  assets  under  a  de* 
cree,  prove  their  respective  debts  in  this  mode,  al- 
though they  may  be  examined  upon  a  general  set  of  in- 
terrogatories as  they  bring  ip  their  claims,  or  by  a  par- 
ticular set  of  interrogatories  to  meet  the  case  of  a  par- 
ticular creditor.  The  latter  as  well  as  the  former  in- 
terrogatories are  settled  by  the  master,  the  creditor  by 
making  his  claim  and  coming  in  under  the  decree^  be- 

(j)  Ante>  p.  Ids.  Role  31.  (m)  3  Vet.  9fO,J  9  Mad.  Sn^HS. 

{h)  9  Vern.  173.  (9)  8  Mad.  S9S.  Parklntoa  t.  In|p>t» 

(0  IXok'.^S.  3  )obQ«>  Ctan.  Rep.  500.    htmi  8  Vet.  lOf. 
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ing  considered  in  relation  lo  (he  ^cause,  a  party  to 
it(o)^  Where  by  special  order  the  depositions  have 
been  taken  in  secret,  and  either  party  is  anxious  to 
hasten  the  penod  of  the  final  liearing  bef(»re  the  raasr 
ter,  he  may  take  out  a  summons,  underwritten,  "  at 
ivhich  time  the  said  master  will  be  moved  to  make  pub- 
lic the  depositions  taken  before  him,  and  to  deliver 
copies  thereof."  Upon  this  attendance,  unless  further 
delay  is  granted  by  the  master,  upon  the  a|>plication  . 
of  either  party,  the  copies  of  the  depositions  will  be 
delivered. 

Interrogatories  for  the  examination  of  wittusses  before 

a  master. 

In  Chancery. 

c   A.  B.  Complainant, 
Between    <  and 

(CD.  Defendant. 

Interrogatories  to  be  exhibited  to  witnesses,  to  be 
produced,  sworn  and  examined  on  the  part  of  the  com^ 
plainant,  before  I.  H.  Esq.  one  of  the  masters  of  this 
'  iionorable  court,  relative  to  the  subject  matter  of  a 
certain  reference,  now  pending  before  him,  pursuant  to 
a  decretal  order  of  this  honorable  court  made  in  this 
cause,  on  the  day  of  one  thousand 

eight  hundred  and  sixteen. 

1st.  Interrogatory.  What  is  your  name,  age,  occu- 
pation or  profession,  and  where  do  you  reside?  De- 
clare. 

C9j  Kewland,  166.  1  Taroer,  119. 
*  Thoogh  the  de«reo  in  oaiet  of  oreditort  proving  their  elaimi  before  the  maater 
maallj  direeta  that  they  thell  be  brought  in  within  a  eertain  time»  yet  they  will  be 
let  in  afler  that  time  it  elapsed  while  the  food  it  in  court.  Zaahley  t.  .A^J"*  11 
Vet.  609.  1  Turner,  119-  JVeipland,  166.  Ihey  are  not  allowed  their  eottsof  pro« 
\itkg  their  debu  before  the  master.  10  Vet,  95$,  JVewlandf  166. 
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2d.  Interrogatory.  Do  you  know  the  parties,  comr 
plainant  and  defendant,  or  either  and  which  of  them, 
and  how  long  have  you  known  them,  or  either  and 
which  of  them  ?  Declare  the  truth  and  your  know- 
ledge therein,  &c.  &c. 

3d.  Interrogatory.    Do  you  know,  &c.  &c. 

Last  Interrogatory.    Do  you  know,  or  have  you 
heard  of  any  other  matter  or  thing  that  may  tend  to 
the  benefit  or  advantage  of  the  complainant  in  this    . 
cause?  If  yea,  declare  the  same  as  fully  as  if  you  had 
been  thereto  particularly  interrogated. 

E.  P.  SoYt  for  compH. 
C.  D.  of  counsel. 

Notice  accompanying  interrogatories. 

In  Chancery. 

^  A.  B.  Complainant, 
Between  <  and 

i  C.  D.  Defendant. 

Sir,  KoOm. 

Take  notice,  that  the  annexed  are  copies  of  the 
direct  interrogatories  on  the  part  of  the  complainant, 
intended  to  be  administered  to  witnesses,  to  be  pro- 
duced, sworn  and  examined  on  the  part  of  the  com- 
plainant, before  I.  H.  Esq.  one  of  the  masters  of  this 
honorable  court,  relative  to  the  matters  in  reference 
befo^  the  said  master  in  the  above  cause.    Dated,  &c. 

Your's,  &c. 

E.  P.  Sol'r  for  comp't. 

ToG.H.Esq.     2 

'  SoPr  for  def t-S 
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N^tki  QJ  &€  nawies  qf  the  oamplainanVs  witussts. 

lb  Chancery. 

C  A.  B.  CompIaiDant, 
Between  <  and 

(C.  D.  Defendant. 

Sir, 
Kotfo*  of  the  Take  notice,  tbat  A*  B*  and  C.  of  the  city  of  New* 
II  111  mil,  York,  merchants,  and  D.  £.  and  F.  of  the  same  place, 
counsellon  at  law»  will  be  examined  as  witnesses  on 
the  part  of  the  complainant  in  the  abpTe  cause,  before 
L  H.  Esq.  one  of  the  masters  of  this  honorable  court, 
at  his  office  No.  street,  in  the  said  city, 

on  the  day  of  inst  at  ten  o'clock  in 

the  forenoon,  on  interrogatories  in  the  above  cause, 
copies  of  which  were  served  upon  you  on  the 
day  of  inst.    Dated  the        day  of  1816. 

Yours,  &c, 

E.  F.  SoFr  for  comp't. 
To  G.  H.  Esq.  1 
Sol  for  def 't5 

Crosn  interrogatories  before  the  master^ 

\fi  Chancery. 

cC.  D.  Defendant, 
Between  <  and 

i  A.  B.  Complainant. 

Gro«  intnw  Ctoss  interrogatorim  on  the  part  of  the  defendant, 
'^"**^  to  be  administered  to  witnesses,  to  be  produced,  sworn 
and  examined  on  the  part  of  the  complaiMiit  in  ^e 
above  cause,  before  J.  H.  Esq.  one  of  the  masters  of 
this  court,  relative  to  the  matters  in  reference,  now 
l^ndin^  before  him,  under  a  certain  decretal  order 
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made  in  the  above  cause,  on  Ibe  day  of 

one  thousand  eight  hundred  and  sixteen. 

1st.  What  is  your  name,  age,  occupation,  or  pro- 
fession, ahd  where  do  you  reside  ?  Declare,  &c.  &c. 

Last.  Do  you  know,  or  have  you  heard  any  other 
matter  or  thing  relative  to  the  matters  pending  in 
this  cause,  material  or  advantageous  to  the  defendant  t 
If  yea,  set  forth  the  same  as  fully  and  particularly  as 
if  you  bad  been  particularly  interrogated  thereto. 

G.  H.  Soi'r.  for  Deft. 
I.  S.  Counsel  for  Dert. 

Notice  accompanying  cross  interrogatories. 

The  same  as  the  notice  accompanying  the  direct  in^ 
terrogatories  mutatis  mutandis^ 

Of  arguing  the  cause  before  the  master. 

'  The  testimony  being  all  prepared,  and  the  parties  ^J\J^^^ 
furnished  with  copies  of  the  depositions,  when  the  wit-*"*^*™"^'* 
nesses  have  been  examined  upon  irilerrogatories,  either 
party  may  take  out  a  summons,  underwritten,  "  On 
which  day  there  will  be  a  final  hearing  before  the  said 
master,  of  the  matters  in  reference  in  this  cause.'* 
Upon  the  attendance  of  the  parties  before  the  master, 
the  cause  is  argued  before  him  in  the  same  manner  as 
is  done  in  the  Court  of  Chancery.  The  master  will 
take  time  to  make  up  his  report,  and  having  prepared 
a  draft  of  it  will  notify  the  respective  solicitors.  (See 
the  form  of  the  report  post)  Either  party  may  then 
take  out  a  summons,  underwritten,  *•  to  peruse  the  draft 
of  the  master's  report,'*  and,  upon  attending  him  the  raas- 
ttr  will  ftirnish  them  respectiTely  with  a  copy  of  his 
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report,  for  which  the  bill  of  the  first  of  Norember,  1 8 1 6y 
makes  provision,  in  cases  of  reference  to  take  accounts 
and  make  inqiuries.(a)  Much  attention  is  now  neces- 
sary, that  all  the  questions  which  have  been  agitated 
before  the  master,  his  determinations  or  opinions 
thereon,  and  the  proceedings  had  before  him  in  the 
cause  may  be  so  stated  that  the  interests  of  all  the  par- 
ties for  whom  the  respective  solicitors  are  concerned 
may  appear  in  the  report.,  and  come  properly  before 
the  court  for  its  decision.  A  further  reference  will 
not  be  made  to  a  master  to  ascertain  a  fact  which 
might  have  been  considered  in  the  former.  The  Lord 
Chancellor  saya,  "  if  new  references  are  to  lake  place 
whenever  the  parties  wish  to  bring  forward  fresh  facls, 
it  would  lead  to  an  inconvenience,  and  would  be  doing 
upon  a  rehearing  what  would  properly  be  the  subject 
of  a  bill  of  review,  where  the  parlies  must  swear  that 
the  facts  were  not  in  their  power  at  the  time  of  filing 
the  former  bill.  (A) 

SettUng-  the  draft  of  the  report. 

is.  Setcfing  When  the  drafl  of  the  report  has  been  duly  consi- 
wpofiu^*^'*'*dered,  and  either  of  the  parties  is  prepared  to  attend 
'  the  master  thereon,  he  may  take  out  a  summons,  under- 
written, "  to  settle  the  draft  of  the  master's  report," 
upon  which  attendance  if  either  of  the  parties  conceive 
that  the  interest  of  his  client  has  not  been  properly  at* 
tended  to,  or  that  the  master  has  erred  in  making  up  his 
report,  he  must  bring  in  objections  in  writing  to  the 
draft  qf  the  report  ;(c)  but  if  no  objections  are  brought 

(a)  Remaen  t.  Remien,  S  Johns.  Cli.       Cat.  425. 
Rep.  SOS.    Ante*  p.  823.  S  Mid*  SS7»  (c)  9  Mid.  388.    Uenwn  T.  R«m* 

{k)  GraTe  t.  Salitboir,  1  firo.  Ch.       aeo,  t  Johna.  Ch.  Bep.  508.  AbU>  99S, 
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in,  (1)6  master  will  settle  the  report  at  the  return  of  that 
sununons.  If  objections  in  writing  are  brought  in, tionV'ttP^'^Jho 
(See  form  of  objections,  post,)  a  copy  must  be  seryedpJJI^**^*^'"" 
upon  the  opposite  party,  and  either  party  may  lake  out 
a  summons  to  be  heard  before  the  master  upon  those 
objections.  This  summons  is  underwritten,  "  to  pro- 
ceed upon  the  objections  left  with  the  master  to  the 
draft  of  his  report,"  after  the  objections  have  been  gone 
through,  and  the  roaster  has  overruled  them,  or  altered 
bis  report  agreeably  thereto,  he  wiH  transcribe  his  re^ 
port  as  settled,  after  which  no  evidence  is  admitted.((2) 
And  if  a.party  neglects  to  bring  in  objections  to  the  mas^ 
ter's  report  he  cannot  afterwards  except  to  it,(«)  but  is 
confined  to  such  objections  as  were  averruled  or  disaV 
lowed  by  the  master,(  f)  But  on  reference  to  a  roas- 
ts to  consider  whether  pleadings  are  scandalous  or 
impertinent,,  or  whether  an  answer  9s  sUfScienti  the 
master's  report  may  be  excepted  to  without  pteviou^ 
ly  delivering  in  objections.  These  reports  are  not 
confirmed,  and  he  issuer  no  draft  to.  ground  objec- 
tions.(g') 

The  report  of  the  master  ought  to  be  as  suceinct  as 
may  be,  and  without  reciting  the  several  points  of  the 
order  of  reference,  or  of  the  debates  of  counsel,  nor  is 
he  to  make  a  special  report  upon  the  importunity  of 
counsel,  or  of  their  client,  unless  he  h  ie<|uira4  by  tke 
court  to  do  so,  or  his  own  judgment  i«  satisfied  with 
the  ][Mropriety  of  it ;  and  if  he  does^  be  is  not  t<>set  lertb 
the  evidence  with  his  opkiioti  upon  it,  but  only  to 
state  the  bare  fact  for  the  opioipn  jof  the  courtt*  in  th» 

.  •       « 

(<f)  8  Mad.  3S8.    7  Vea.  587.  ffj  RemMn  t.  Remiaat  9  Johnik  Cb; 

(•)  Nevbmdy  178.    fi  MmI.  389.  Wj.  lUp.  503..  AbUa  P/  <93- 

Fr.  B«g.  SIS.  aed  tiifc.  1  UMu  582  «oq-  (g)  N($  wUnd,  178.    9  Htd.  589.    f 

tnu  Diefc.7S?,5;    •      ' 
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same  maaner  as  in  s^  special  Yerdict.(&)  But  if  the 
master  is  directed  to  ascertain  a  particular  fact,  he 
ought  himself  to  draw  the  conclusion  from  the  evi- 
dence before  him,  and  not  merely  to  state  the  circum- 
&tance.(f-) 

.  Signing  the  report. 

tbertpM"''^  After  the  objections  of  the  parties  are  disposed  of, 
and  the  report  is  settled^  either  party  may  take  out  a 
summons  underwritten,  ^^  at  which  time  the  master 
win  sign  (he  report  made  by  him  in  this  cause."(y)  The 
object  of  this  attendaiK;e  is  to  have  another  opportuni^ 
ty  to  examine  the  report  as  settled,  and  before  it  is 
dgned,  in  order  to  be  satisfied  that  it  corresponds  with 
ihe  decision  mad^  by  the  master  upon  the  objections 
which  have  been  taken.  The  report  may  be  signed 
after  the  plaintiff's  death.  (A;) 

9 

Form  qfmastef^s  report. 

In  Chancery. 

cA.  B.  Complainant, 
Between  <  and 

(CD.  Defendant. 

StiUe  cfNenhYorkf  sir. 

In  pursuance  of  a  deeretal  order,  made  in  the  above 
cause,  bearing  date  the  6th  day  of  July,  in  the  year  of 
our  Lord  1814^  by  which,  amoi^  other  things,  it  wa» 
ordered,  adjudged  and  decreed,  that  it  be  referred  to 
one  of  the  masters  of  this  court  to  take  and  state  an 

(A)  KewUnd,  ir2.    1  Atk.  453.  (k)  3  Mad.  3S8.   See  ease  meBtkmcd 

(0  Newland,  172.    0  Vet.  609.  in  Morgan  t«  Seudamore.    d  Vet.  197. 

CJJ  S  Mad.  388. 
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account  between  the  parties  complainant  and  defend- 
ant in  the  above  cause,  touching  and  concerning  the 
concerns  and  business  of  the  partnership  heretofore 
subsisting  between  thera,  under  the  firm  of  B.  and  D. 
and  mentioned  in  the  pleadings  in  this  cause.  That  in 
stating  the  said  account,  each  of  the  said  parties  be 
charged  with  the  sums  respectively  drawn  or  received 
from  the  copartnership  funds,  and  with  interest  therefon. 
And  that  the  said  master  do  further  report  what  shall 
be  deemed  a  reasonable  rent  for  tlie  store  and  lot  of 
ground  on  which  it  statkis,  mentioned  in  the  said  plead- 
ings, since  the  exhibition  of  the  bill  of  complaint  in 
this  cause,  and  whether  for  any,  and  what  part  of  the 
period  which  has  elapsed  since  the  issue  in  this  cause, 
the  same  may  have  been  possessed  and  occupied  by 
the  complainant. 

Now  therefore,  I,  the  subscriber,  one  of  the  masters 
of  this  honorable  court,  do  report,  that  I  have  lieen  at- 
tended by  the  parties  complainant  and  defendant,  and 
their  respective  counsel  in  the  above  cause,  and  having 
heard  their  allegations  and  the  proofs  thereon,  I  have 
stated  an  account  between  the  parties,  touching  and 
concerning  the  concerns  and  business  of  the  partner- 
ship heretofore  subsisting  between  them,  under  the 
firm  of  B.  and  D.  according  to  the  directions  contained 
in  the  above  in  part  recited  orders,  as  Will  ap- 
pear by  schedules  marked  A.  B.  C.  D.  E.  P.  G.  H.  to 
this  my  report  annexed.  By  which  there  appears  to 
be  a  balance  due  from  the  defendant  C.  D.  to  the 
late  firm  of  B.  and  D.  for  principal  and  interest, 
calculated  at  the  rate  of  7  per  cent,  per  annum,  to  the 

day  of  the  date  of  this  my  report  of  S ^  as  appears 

by  schedules  A.  B.  F.,  G,  annexed. 
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And  I  do  further  report,  that  there  ap()ear&  to  be  a 
][>alance  due  from  the  late  firm  of  B.  and  I),  to  the  eom* 
plainant  A.  B.  for  principal  and  interest,  calculated  at 
tlie  rate  or  7  per  cent  per  anrnm,  to  the  day  of  the 
dale  of  this  my  report  of  $ ^  as  appears  by  sche- 
dules marked  D,  G.  H,  annexed. 

And  I  do  further  report  that  there  is  a  balance  due 
from  C.  D.  the  defendant,  to  A«  B«  the  complainant, 
|br  principal  and  interest,  palculated  at  the  rate  of  7 
per  ceiiL  per  annum,  to  the  day  of  the  date  of  this  my 

report  of  )j5 ,  as  appears  by  schedule  marked  H, 

annexed. 

And  I  do  further  rpport,  that  in  slating  the  said  ac-r 
counts,  I  have  charged  each  of  the  said  parties  with  the 
sums  respectively  dra>vn  or  received  by  him  from  the 
copartnership  funds,  and  with  interest  thereon. 

And  I  do  further  report,  that  X  have  ascertained 
what  woqld  have  been  a  reasonable  rent  for  the  8tore> 
house  and  lot  of  ground  mentioned  in  the  said  plead* 
ings,  for  each  and  every  year  which  has  elapsed  since 
the  exhibition  of  the  bill  of  complaint  in  this  cause, 
which  was  on  the  day  of  in  the 

year  of  our  Lord  to  the  first  day  of  Januaiy, 

as  will  appear  by  the  schedule  marked  I.  to 
this  my  report  annexed. 

And  I  da  further  report,  that  from  my  examination 
of  the  allegations  pf  the  parties^  and  the  proof  thereon, 
I  have  ascertained  that  the  complainant  was  not  in  the 
possession  of  the  said  slore-house,  mentioned  in  the 
pleadings,  dpring  any  part  of  that  period  which  has 
elap^  since  the  issue  in  this  cause,  which  was  on  the 
11th  d^y  of  May,  in  the  year  1808.  All  which  is  les* 
pectfuUy  submitted.    Dated  1 81 6. 

J.  H.  Master  in  Chancfry. 
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/  (The  various  schedules  referred  to  Ui  the  report  be« 
ing  in  the  comoion  form  of  accounte,  are  omitteUy  ex? 
cept  schedule  I.) 

Schedule,  marked  /, 

Befered  to  in  this  report,  containing  a  statement  of 
what  might  be  deemed  a  reasonable  rent  for  the  storo 
and  lot  of  ground,  mentioned  in  the  pleadings  in  this 
cause,  since  the  exhibiton  of  the  biU  of  complaint» 
which  was  <mi  the  12th  day  of  July,  1805,  to  the  Is^ 
day  of  January,  1815. 

From  the  ISthda/of  July,  1805,  to  the  12th  of  July,  1806,    $^S0 
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Prom' 

do. 

1806,  to 

do. 

1807, 

650 

From 

do. 

1807,  to 

do. 

1808, 

656 

From 

do« 

'  1806,  to 

do. 

1800, 

6&0 

From 

do. 

1809,  to 

do. 

1810, 

510 

From 

do. 

1810,  to 

do* 

1811, 

550 

From 

do. 

1811,  to 

do. 

1812, 

550 

j^rom 

do. 

1812,  to 

do. 

1815, 

850 

From 

do. 

1813,  to 

do. 

1814, 

550 

From 

do. 

1814,  to 

Ist  of  Jtninry 

,  1815, 

246 

Dated 

1816. 

■ 

* 

• 

• 

I.  H.  Master  in 

ChMceryJ 

• 

Ihm 

i  of  ol^eeUons  to  ike  ika$Ui^8  r 

ipart. 

• 

In  Chancery 

r 
• 

« 

C  C.  t),  Defendant, 

Betweea  < 

and 

(  A.  R  Coinplainaiit 

Objections  taken  by  the  defendant,  to  the  draft  of  the 
master's  report  in  this  cause^  prepftred  by  I.  H.  £sq« 
(»ie  of  the  master^  of  this  honorable  court,  to  vhona 
this  cause  stands  re&rred. 
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1st.  Objection.  For  that  it  appears,  in  and  by  the 
said  rieport,  and  the  schedules  thereto  annexed,  that 
the  said  master  in  taking  and  stating  the  said  accounts 
contained  in  the  said  schedules^  has  charged  the^  said 
defendant  with  compound  interest  upon  the  sums  with 
which  he  stands  charged  in  the  said  accounts,  whereas 
the  said  defendant  should  have  been  charged  simple 
interest  only. 

-  2d.  Objection.  For  that  the  said  master,  in  taking 
and  stating  the  accounts  contained  in  the  schedule 
marked  F.  has  debited  and  charged  the  defendant  with 
the  sum  of  $500,  on  the  1 0th  day  of  November,  1805, 
and  on  the  5tb  day  of  July,  1 807,  with  the  sum  of 
SlOOO,  and  with  interest  upon  each  of  the  said  sums 
i^spectively,  from  the  date  of  each  charge,  until  the 
date  of  his  said  report ;  whereas,  the  said  master,  in 
taking  and  stating  the  accounts  contained  in  the  sche- 
dule last  mentioned,  ought  not  to  have  debited  and 
charged  the  defendant  with  the  said  suras  of  money, 
nor  with  interest  thereon,  nor  with  either  of  then),  nor 
any  part  thereof. 

3d.  Objection.  For  that  the  said  master,  in  taking 
and  stating  the  said  accounts,  has  debited  and  charged 
the  complainant  on  the  Jst  day  of  August,  1800,  with 
the  sum  of  S600.  as  the  amount  received  by  him  from 
John  Prior,  whereas  the  said  master  ought  to  have  de- 
bited and  charged  the  complaisant  with  a  greater  sum 
of  money,  to  wit,  the  sum  of  $800. 

4th.  Objection.  For  that  the  said  master  has  re- 
ported, that  from  an  examination  of  the  allegations  of 
the  parties,  and  the  proofs  thereon,  he  had  ascertained 
that  the  complainant  was  not  in  the  possession  of  the 
store-house,  mentioned  in  the  pleadings  in  the  said 
cause,  during  any  part  of  that  period  which  had  elapsed 
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Since  the  issue  in  the  said  cause,  whereas  the  said  mas- 
ter should  hare  reported,  that  he  had  ascertained,  that 
during  the  period  above  mentioned,  the  complainant 
was  in  the  possession  of  the  said  store-house,  or  that  the 
defendant  was  not  in  the  exclusive  possession  thereof, 
but  that  the  same  was  in  the  possession  of  the  com- 
plainant and  defendant  jointly. 

Jn  all  which  particulars,  the  defendant  submits  that 
the  draft  of  the  said  report  ought  to  be  varied  pnd. 
rectified. 

G.  H.  Sol'r.  for  Deft 
K  M.  of  Counsel. 

Notice  accompanying  copy  of  objections. 

In  Chancery. 

c  C.  D.  Defendant, 
Between  <  and 

i  A.  B.  Complainant. 

Sir, 

Take  notice,  that  the  annexed  are  copies  of  the 

objections  taken  by  the  defendant,  to  the  draft  of  the 

master's  report  in  this  cause,  which  objections  were 

filed  with  the  said  master,  on  the        day  of  inst. 

Dated,  1816. 

Your's,  &c. 

G.  H.  SoFr.  for  Deft. 
To  E.  F.  SoPr.  for  CompFt. 

Calculation  of  ifUerest. 

Interest  upon  interest,  or  compound  interest,  is  neVer  y^i^^  ^^^ 
allowed  unless  in  special  cases,  as  where  there  is  a  set-£^^^*^ 
tlement  of  accounts  between  the  parties,  after  the  in-  ^^ "  '^^''' 
terest  has  become  due,  or  an  agreement  is  then  made 
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that  the  interest  due  shall  carry  interest,  or  the  princi- 
pal and  interest  are  computed  in  the  master's  report, 
and  the  same  is  confirmed.  But  an  original  agreement 
at  the  time  of  the  loan  or  eontraet,  that  if  interest  be 
not  paid  at  the  end  of  the  year,  it  shall  be  deemed 
principal  and  carry  interest,  will  not  be  recognized  as 
Talid.(a)  If  there  be  eyidence  of  the  subsequent 
agreement  of  the  parties  from  time  to  time,  that  the 
interest  then  due  should  be  converted  into  principal,  the 
court  will  direct  the  master  to  make  rests  in  his  ac- 
counts, according  to  such  agreements.(fi) 

In  settling  accounts  between  partners,  the  period  of 
the  dissolution  of  the  partnership  is  the  proper  time  to 
make  a  rest  and  adjust  the  balance  of  the  partnership 
account ;  and  the  partner  against  whom  the  balance  i^ 
found,  is  chargeable  with  interest  thereon.(c) 

A  partner  who  draws  money  from  the  copartnership 
funds>  is  not  phargeable  with  compound  interest,  but 
with  simple  interest  only,  on  the  sums  drawn  out ;  un- 
less it  appears  that  he  has  traded  or  speculated  with 
the  money,  and  made  a  profit  on  it,  and  refused  on  be- 
ing called  on  for  the  purpose,  to  disclose  the  profits,  (rf) 

If  an  executor,  administrator,  or  trustee,  negligently 
sufier  the  trust  moneys  to  lie  idle,  he  is  chargeable  with 
simple  interest  on  them.  If  he  convert  the  trust  mo- 
neys to  his  own  use,  or  employ  them  in  his  business  or 
trade,  he  is  chargeable  with  compound  interest.(e)  And 
where  an  administrator  employed  the  moneys  belong- 
ing to  his  intestate's  estate  in  trade  for  his  own  benefit, 

(a)  Suto  of  emmmUm  ▼•  Ittlaon*  X  Kri^  9P^ 

iohoa.  Chan.  Rep.  13.  {d)  Same  ette,  ib. 

•  (P)  Barrov  aQdotbera  t.  Rliiiiclaiidery  (tf)  SehiefifeSu  t.  Stewart  and  €tlieie> 

1  )el«i«  Cham  Be^  390.  t  i«M%  tiMm.  Jft^^  §ea 
(c)  Stooghton  T.  L^QohaS  J^hni.  Clum. 


CHANCERY  PRACTICE.  26A 

Sind  t^fiised  to  give  any  account  of  the  profits^  the 
master,  in  stating  an  account,  after  allowing  a  reason^ 
able  time  for  the  settlement  of  the  estate,  charged 
compound  interest,  making  annual  rests  in  the  ac- 
counts for  that  purpose,  and  it  was  confirmed  by  the 
court.  (/)  • 

Where  an  interest  account  was  stated,  and  a  balance 
struck  and  carried  to  the  debit  of  the  party  in  a  new 
account,  and  interest  charged  on  the  balance^  the  Su- 
preme Court  of  Appeals,  in  Virginia,  held  it  to  be 
compound  interesty  and  refiised  to  allow  it(g) 
'    'rhe  correct  and  legal  mode  of  comptiling  interest  j^j^^J^^^IJjJJj^ 
on  an  account  between  debtor  and  creditor,  where  par- ^*>^J^*'^ 
tial  payments  are  made,  is  first  to  carry  the  pay ment  »n~*^- 
to  the  extinguishment  of  the  interest  due*    If  the  pay-< 
ment  exceeds  the  interest  due,  the  surplus  only  must' 
be  deducted  from  the  principal,  and  compute  interest 
upon  the  balance  of  principal  remaining  due^  to  the 
next  payment    If  the  payment  be  less  than  the  ititer- 
est,  the  surplus  of  interest  must  not  be  taken  to  aug-. 
ment  the  principal ;  but  interest  continues  pn  the  for*  - 
raer  principal,  until  the  period  when  the  payments  ta- 
ken together  exceed  the  interest  due,  and  then  the  sur- 
plus is  to  be  applied  towards  discharging  the  principal ; 
and  interest  is  to  be  computed  on  the  balance  of  prin- 
cipal as  aforesaid.(A) 

Whether  the  practice  prevailing. among  merchants, 
in  settling  their  accounts  to  state  an  interest  account,  in 
which  interest  is  chaiged  on  each  item  of  principal  on 
the  dMt  side,  and  credited  on  each  item  on  the  credit 

'  C/J  Same  fiaie,  ib.  fhj  Sute  of  ConneetUui  t.  JackiOD, 

fgj  LewU^i  eaeealor  v.  Bfttoli^t  le*  1  Jiikna.  CIimi.  R«p.  17. ,  9tQmMoii  t. 

giteey  3  Heaiog  &  Mamford^i  Report^  Lynch,  S  Johni^  Chan.  ttep.  SQ9#            » 
90,  116. 

34 
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fsii»  pf  the  account^  and  balance  of  such  interest  ac^ 
caunt  si  ruck  and  added  to^  the  balance  of  principal  it 
to  be  adopted  in  the  settlement  of  accounts  betvireen 
merdiant  and  merchant  ?  Quere. 

B^t  witere  a  master,  under  an  order  of  reference  to 
hioi,  in  stating  an  account  between  the  parties  who 
were  partners  in  trade  adopted  this  mercantile  usage^ 
the  aoco^unit  was  afiowed  to  ^tand^  Uiere  being  evidence 
before  :the  master,  from  the  books  of  account  and 
otben^ise,  that  the  parties  themselres  had  followed 
this  usage,  and  the  calculation  was  so  made  by  an  emi*- 
nsnt  merchant  to  whom  the  accounts  were  referred 
with  the  consent  of  the  parties,  and  the  statement  as 
4Mde  W98  not  questioned  by  the  parties  before  the 
master,  but  was  acquiesced  in  by  them,  the  parties 
wew  ^nsidered  as  conchtded  thereby ;  but  the  court 
il^d^  U^is  decision  without  laying  down  any  rule  for 
itP  government  hedfealiter  on  the  point,  considering  that 
in  tte  pMticular  oase^  there  was  enough  to  bold  the 
parties  to  (be  mode  of  aettlement  which  had  been 
ack9ted.(t) 

Filing  rtpcrU 

The  report  being  signed  by  the  ns^ster,  must  be  filed 
in  the  office  of  the  register  or  assistant  register.  We 
hay^e  no  rule  specifying  the  tinfie  within  which  the  re* 
jfgfi  must  be  filed ;  it  mu9t  therefore  be  done  within  a 
reasMiahte  tinne*  In  England,  the  report  must  be  filed 
yAOu^  i!9^  days  after  signing,  but  it  is 
filed  before  any  proceedings  be  had  thereon.(a) 


Th&  report  beiog  filed,  an  order  miiat  be  eiltieted  fSir 
its  confirmation.  According  to  our  rule,  no  ootice  of 
thn  order  need  be  served,  ^^re  the  parlies  hare  beem 
notified  to  attend  the  master  respecting  the  report,  or 
where  the  defendants  have  not  appeared,  but  it  becomes 
absolute  of  course,  unless  cause  be  shown  to  the  con- 
trary,(6)  which  must  be  within  eight  days. 

After  the  expiration  of  the  eight  days  from  the  time 
of  entering  ihe  order  for  confirmation,  the  report  be- 
comes absolutely  confirmed,  unless  exceptions  are  filed 
thereto,  and  no  new  order  for  confirmation  absolute 
need  be  entered.  This  is  contrary  to  the  English  prtic* 
tiee,  where  a  motion  mudt  be  made  for  confttination 
abbolttte,  grounded  upon  an  aflSdavit  of  eervide  of  tf 
copy  of  the  order  nisu  and  a  certificate  off  the  nsgistet 
that  no  cause  is  shown.(^)  If  the  complafinant  intends 
to  except  to  the  report,  he  may  do  so,  and  still  havtf 
the  order  for  confirmation  entered,  ais  to  all  matters 
which  he  does  not  except  to.  But  then  his  exceptions 
should  be  filed  at  the  same  time,  or  before  the  order 
for  confirmation  is  entered  by  him. 

Cknnman  order  jar  conJlrmaJlio/i^  nisi  of  the  maskr^s 

report. 

In  Chancery. 

r  A.  R  Complainant, 
Between  <  and 

(  C.  D.  Defendant 

On  reading  and  filing  the  report  of  I.  H.  Esq.  one  of 
the  master's  of  this  couil,  made  in  this  cause,  bearing 
d?ite  on  the  day  of  1816,  and  on  mo- 

(*)  Wh  M.  (<»)  lf«vkBdl  1731  S  MM.  4it 
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tk>D  of  Mr.  E.  F.  solicitor  for  the  complainant,  it  is  or 
dered,  that  the  said  report  be  confirmed  in  all  things, 
unless  cause  be  shown  to  the  contrary  in  eight  days. 

Order  for  eor^rmati(mr\vsi  of  the  master^ s  report,  where 
the  complainant  also  files  exceptions. 

In  Chancery. 

/  A.  B.  Complainanl, 
Between?  and 

(  C.  D,  Defendant. 

On  reading  and  filing  the  report  of  I.  H,  Esq.  one 
of  the  masters  of  this  court,  made  in  this  cause,  beai^ 
ing  date  on  the  day  of  1816,  and  on 

motion  of  Mr.  E.  F.  solicitor  for  the  complainant,  it  is 
ordered,  that  the  said  report  be  confirmed  in  aU  mat^ 
tera  not  excepted  to  on  the  part  of  the  complainant^  unless 
cause  be  shown  to  the  contrary  in  eight  days. 

JExceptions  to  the  report. 

tioDi  to^^K^     If  either  party  is  dissatisfied  with  the  master's  report, 
po't.  he  may  take  exceptions  to  it,  which  must  briefly  and 

clearly  specify  the  matter  excepted  to,  and  the  cause 
thereof,  and  the  exceptions  are  invalid  as  to  any  matter 
not  so  specified ;  and  in  every  case,  the  party  filing  ex^ 
ceptions  shall  forthwith  give  notice  thereof  to  the  ad- 
verse solicitor.(a) 

It  is  not  necessary  to  serve  a  copy  of  the  exceptions, 
but  e?ich  party  must  obtain  copies  firom  the  register  or 
assistant  register. 

It  is  the  long  established  practice,  that  no  exceptions 
to  a  report  will  be  allowed  on  argument  unless  objec- 
tions have  been  previously  taken  thereto,  ip  c^s^s 
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where  objections  will  lie,  as  where  the  master  prepares 
a  draft  of  his  report  as  before  iDeQtioned,(6)  and  which 
practice  has  been  adopted  by  our  court.(c)  Where  the 
reference  to  the  master  is  to  approve  of  a  guardian,  or  to 
make  an  allowance  for  maintenance,  or  to  see  whether 
a  suit  brought  in  the  name  of  an  infant  be  for  his  bene- 
fit, and  the  like,  aiid  the  master  reports  thereon,  excep- 
tions do  not  lie  to  such  reports,  but  the  report  is  stated 
and  brought  before  the  court  by  petition,  and  the 
court  will  confirm  or  vary  it  according  as  it  coincideii 
in,  or  differs  from  the  opinion  of  the  niaster,((/)  or  the  ^ 

court  will  direct  the  master  to  review  his  report.(e)    If 
the  master  by  bis  report  states  that  be  cannot  take  the 
account  which  has  been  directed,  this  is  the  subject  of 
fartiitr  directions  rather  than  of  except ions*(y") 

The  exceptions  must  be  filed  with  the  register  or 
assistant  register  before  the  expiration  of  the  eight 
days,  as  required  by  the  order  for  confirmation  nisi. 
There  are  instances  where  the  court  has  permitted  ex- 
ceptions G  be  filed  afterwards.(g')  In  England  a  de^ 
posit  of  five  pounds  must  be  made  at  the  time  of  fi-: 
ling  the  exceptions,  which  if  the  exceptions  are  over* 
ruled,  is  paid  to  the  opposite  party,  and  sometimes 
with  costs  beyond  the  deposit;  if  the  exceptions 
are  allowed,  the  deposit  is  returned  to  the  exceptant«(A) 
!|But  our  practice  requires  no  deposit  to  be  made.  In 
England,  also,  filing  the  exceptions  and  making  the  de- 
posit alone  are  not  sufficient  to  prevent  the  confirma- 
tion of  the  report,  unless  an  order  is  also  entereil  set- 
ting down  the  exceptions  for  argument.(i) 

ib)  KewltDd,  177.  CfJ  ^  ^•d-  ^^-    Lopton  t.  White, 

(tf)  4  Tamer,  tSi.   8Bfad.S88L  ^SYet^.iSft. 

(d)  Ante,  Remsen  v.  Remtea,  893.  {g)  1  nittk.  368.  StS.    Newlaad.  175. 

(e)  3  Mad.  89t.  Priee  ▼.  Shiw^  8  Diek.       (  A)  NevUmd,  174»  & 

788,  &   1  Bra.  a  C.  577«  eap  pm^      (i)8M«1.300.   Nevlnd,  17i 
Jfieliolli. 


In  Chancery. 
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F&rm  cf  exceptions. 


C»  D.  DefendaRt, 
Between    ^      and 

Complaiuanl. 


Exceptions  taken  by  the  defendant  to  the  report  of 
I.  H.  Esquire,  one  of  the  masters  of  this  court,  made  ih 
this  cause,  and  dated  the        day  of  ,  1816. 

First  exception.  For  that  it  appears,  in  and  by  the 
said  report,  and  the  schedules  thereto  annexed,  that  the 
said  master  in  taking  and  stating  the  said  accounts  con- 
tained in  the  said  schedules,  has  charged  the  said  de- 
fendant with  compound  interest  upon  the  sums  with 
which  he  stands  charged  in  the  said  accounts,  whereas 
the  said  defendant  should  have  been  charged  simple 
Interest  only. 

Second  exception.  For  that  the  said  master,  in 
taking  and  stating  the  accounts  contained  in  the  scbe^ 
dule  marked  F.  has  debited  and  charged  the  defendant 
with  the  sum  of  500  dollars,  on  the  10th  day  of  Novem- 
ber, 1 805 ;  and,  on  the  5th  day  of  July,  1807,  with  the 
sum  of  1000  dollars,  and  with  interest  upon  each  of  the 
said  sums  respectively,  from  the  date  of  each  charge, 
until  the  date  of  his  report ;  whereas  the  said  master  in 
taking  and  stating  the  accounts  contained  in  the  sche* 
dule  last  mentioned,  ought  not  to  have  debited  aodl 
charged  the  defendant  with  the  said  sums  of  money, 
nor  with  interest  thereon,  nor  with  either  of  Ifaent,  bop 
any  part  tfaQreo£ 

Third  exception.  For  that  the  said  master,  in^takiiif 
and  stating  the  said  accounts,  has  debited  and  cbaiged 
the  c0iiipkinotit,  on  the  1st  day  of  4ugust,  1800^  witlr 
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the  sum  of  600  dellars,  as  the  amount  received  by  him 
from  John  Prior,  whereas  the  said  master  ought  to 
have  debited  and  charged  the  complainant  with  a 
greater  sum  of  money,  to  wit,  with  the  sum  of  800  dol^ 
lars. 

Fourth  exception.  For  that  the  said  master  has  re- 
ported, that  from  an  examination  of  the  allegations  of 
the  parties,  and  the  proofs  thereon,  he  had  asceilained, 
that  the  complainant  was  not  in  the  possession  of  the 
store-house  mentioned  in  the  pleadings  in  the  said 
cause  during  any  part  of  that  period  which  had  elapsed 
since  the  issue  in  the  said  cause,  whereas  the  said  mas- 
ter should  have  reported,  that  he  had  ascertained,  that 
during  the  period  above  mentioned  the  complainant 
was  in  the  possession  of  the  said  store-house,  or  that 
the  defendant  was  not  in  the  exclusive  possession 
thereof,  but  that  the  same  was  in  the  possession  of  the 
complainant  and  defendant  jointly. 

In  all  which  respects  the  said  defendant  does  except 
to  the  said  master's  said  report,  and  humbly  appeals 
therefrom  to  the  judgment  of  this  honorable  court. 

G.  H.  SoFr  for  deft 
K  M.  of  counseL 

Notice  of  exceptions. 

In  Chancery, 

C.  D.  Defendant, 


and 
A.B. 


Complainant. 

Sir, 

Take  notice  that  exceptions  have  been  taken  by 

the  defendant  to  the  report  made  in  this  cause  by  I. 

H*  Esquhre,  one  of  the  masters  of  this  court,  to  whom 
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the  said  cause  stood  referred,  and  that  the  said  except 
tions  have  this  day  been  filed  in  tbe  .office  of  Isaac  L« 
Kip»  Esquire,  tbe  assistant  register  of  tbis  court. 
Dated  ,1816. 

Yours,  &c. 

G.  H.  SoFr  for  deft. 
To  E.  F.  comp't  SoFr. 
»  • 

Arguing  the  exceptions. 

^^eK^^^H     Tbe  exceptions  being  filed,  the  parties  must  obtain 
copies  of  them  from  the  register  or  assistant  register, 
and  both  parties  may  set  them  down  for  argument  at 
the  next  court,  which  is  done  in  the  same  manner  ^s 
when  the  cause  is  set  down,  of  which  we  have  treated 
before.(a)    The  like  note  of  issue  and  notice  to  put . 
the  cause  on  the  calendar,  must  be  given  the  register 
or   assistant  register,  and  notice  of  argument  must  be . 
served  in  like  manner  upon  the  opposite  party  eight 
days  exclusive  before  the  hearing,  if  the  opposite  party . 
resides  in  the  same  county  where  the  hearing  is  to. 
take  place,  and  fourteen  days  exclusive  if  in  a  differ- 
ent county,(6) 

It  may  be  proper  to  observe,  that  in  the  note  of 
issue,  regard  is  had  to  the  date  of  the  issue  of  the 
cause,  and  not  the  date  of  the  report  nor  the  time  of 
filing  it ;  the  oldest  cause  being  always  entitled  to  pri- 
ority on  the  calendar  until  every  branch  of  it  is  finally 
disposed  of. 

(a)  Ante,  p.  199.  {k)  Rule  31. 
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Order  to  set  dotM  cause  upon  the  exeq^tUmss 

In  Chancery, 

SA.  B.  Complainant^ 
and 
C.  D.  Defendant 

On  motion  of  Mr.  £•  F.  solicitor  for  the  complain- 
ant, it  is  ordered,  that  this  cause  be  brought  to  a  hear- 
ing upon  the  exceptions  filed  by  the  defendant  to  the 
report  of  1.  tl.  Esquire,  one  of  the  masters  of  this 
court,  bearing  date  the  day  of  ,  1816 ; 

and  that  such  hearing  be  on  the  first  day  of  the  next 
September  term  of  this  court,  to  be  held  at  the  City 
fisJi  of  the  city  of  New-York,  at  the  opening  of  the     * 
court  on  that  day. 

Nate  rf  issue  and  notice  to  the  register. 

» 

In  Chancery. 

!A.  B.  Compliainant^ 
and 
C«  B.  Defendant. 

Sir, 

Fleiase  to  put  the  abore  cause  tipoti  the  calendar 
for  hearing  upon  exceptions  to  the  master's  report,  at 
the  next  September  tenn  of  this  court ;  the  issue  of  the 
said  cause  is  dated  1st  July,  180B. 

Yours,  &c. 

K.  F.  SoPr  for  comp't. 
E.  P.  for  comp't 

G.  H.  for  deft 

I'o  Isaac  L.  Kip,  Esq.^ 
Assi.  I(egister*        3  i 

35 
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Notice  of  hearing  upon  ike  exertions. 

In  Chancery. 

C  A.  B.  Complainant, 
Betwepn  <  and 

(  C.  D.  Defendant. 

Sir,  . 

Take  i^otice,  that  I  intend  to  bring  the  above 
caqse  to  a  hearing  upon  the  exceptions  taken  by  the 
defendant  to  the  report  of  I.  H.  Esq.  one  of  the  mas- 
ters of  this  court,  made  in  this  cause,  and  bearing, dat^ 
the  day  of  1816;   and  that  such 

hearjng  will  he  on  tjie  first  day  of  next  September 
terpi  of  this  court,  to  b^  held  at  the  City-Hall  of  the 
City  of  New- York,  at  the  opening  of  the  court  on  that 
day,  or  as  soon  thereafter  as  counsel  can  be  heard. 

Dated  1816. 

E.  F.  Sol'r.  for  Compl'L 

To  G.  H.  Sol'r.  for  Deft. 

If  the  party  excepting  should  neglect  or  omit  to  set 
down  the  exceptions  for  argument,  it  is  presumed  that 
the  course,  according  to  our  practice,  would  be  to  call 
on  the  cause,  ^pop  the  nqticq  of  th<e  opposite  party, 
if  he  ^ad  set  \\  down  aqd  noticed  \L  B^t  if  qeither 
party  h^s  s^t  down  the  excepiiops  for  argument,  it 
may  be  considered  ^ofibtful  yfhfiA  course  our  court 
would  adopt.  In  a  case  coming  within  the  knowledge 
of  the  writer,  it  was  urged  by  counsel,  that  the  party 
who  bad  not  excepted  should  set  do^vn  ai|d  nptk^e  the 
exceptions  of  the  opposite  party,  and  in  default  of  his 
attendance  at  the  time  noticed,  l^e  e^^ptions  woi^ 
be  overruled  and  disallowed,    ^o  deaisionj  kaweTei;^ 
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was  made  by  the  court  upon  the  point,  the  parties 
having  arranged  it  by  consent(a)  But  by  the  English 
practice,  if  the  exceptions  are  not  set  down  for  argu* 
ment  by  the  party  excepting,  the  report  would  be  con- 
firmed :  fiHng  the  exceptions,  and  making  the  deposit 
not  being  alone  sufficient  cause  against  the  confirma- 
tion ;  and  the  order  for  setting  them  down  must  like- 
wise be  obtained  before  the  expiration  of  the  time  for 
confirmation.(&) 

Upon  arguing  the  exceptions,  the  counsel  of  the  ir.BfWeit 
party  excepting  opens  and  replies,  and  no  evidence  is 
admitted  in  support  of  the  exceptions  but  what  was 
laid  before  the  master  upon  the  objections.(c)  Neither 
will  the  court  permit  affidavits  to  be  received  in  oppo- 
sition to  the  report  made  subsequent  to  it.(^  But  if 
the  master  by  his  report  certifies  that  the  defendant  has 
submitted  to  any  thing,  and  the  defendant  excepts  and 
insists  that  he  made  no  such  submission,  an  affidavit  is 
necessary  on  his  part  to  falsify  what  has  been  certifi- 
ed ;  for  though  there  is  no  reason  that  the  master's  re- 
port should  be  arbitrary  and  conclusive,  yet  it  will  be 
presumed  prima  facie  to  be  true,  and  it  rests  on  the 
other  side  to  show  the  contrary,  (e) 

If  the  court  is  satisfied  that  there  is  error  in  the  mas- 
ter's report,  it  will  direct  the  master  to  review  bis 
report. 

(0)  Jane  T.  1810L  Hovtrd  t.  Moffkt       (i/)  Newland*  176.  8  Atk.  9a 
{b)  Kewland,  174.  2  Mad. d9a  («)  8  Blad.  301.  Allen  t«  PeodlelMtfy, 

(e)  S  Mad.  390.  Primrote  ? .  Bromley,  in  note  B.  3.  P.  Wmi,  148. 
Miehaelmaa  Vae.  1739. 
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Farm  of  deeree^ .  aUawing  one  exception,  and  sending 
back  rqpm't  to  be  reviewed  by  the  master^ 

In  Chancery, 

SA«  B*  Complainant, 
and 
a  D.  Defendant* 

Oct.  1816. 

u  ^^  Sr^"  '^^^^  cause  coming  on  to  be  heard  upon  exceptions 
cepaont.  taken  by  the  defendant  to  the  report  made  in  this 
cause  by  I.  H.  Esq.  one  of  the  masters  of  this  court, 
to  whom  the  said  cause  stood  referred,  pursuant  to 
9  certain  decretal  order  made  in  the  said  cause,  bearing 
date  the  sixth  day  of  July,  1814,  and  which  said  report 
bears  date  the  thirtieth  day  of  May,  1816,  and  also  for 
further  directions  upon  the  said  report,*  and  the  sub- 
ject matter  of  the  said  exceptions,  and  of  the  said  fur- 
ther directions  having  been  argued  and  debated  by 
Mr.  on  behalf  of  the  complainant,  and  by 

Mr.  on  behalf  of  the  defendant,  it  is  order- 

ed, adjudged  and  decreed,  and  his  honor  the  Chancel- 
lor dolh  this  day,  order,  adjudge  and  decree,  that  the 
second  exception  of  the  defendant  be  allowed,  and  that 
all  the  other  exceptions  taken  by  the  said  defendant  to 
the  said  report  be  overruled  and  disallowed  with  costs, 
and  that  the  said  report  be  confirmed  as  to  all  other 
matters.  And  further,  that  the  said  report  be  referred 
beck  to  the  said  master,  to  alter  and  correct  the  same 
according  to  the  said  third  further  exception  allowed 
as  aforesaid,  and  that  the  original  report  of  the  said 
master,  now  on  file  in  this  court,  be  delivered  by  the 

*  It  Appears  bj  theie  words,  t1i»C  the  caose  was  set  down  for  heaiiag  apon  the 
tieepUons,  ao4  «lso  for  further  dlre9tioiii ;  of  whjth,  see  j^asf,  pm  5^9— 9* 
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fts&tant  register  to  the  said  master  for  that  purpose ; 
iind  that  the  said  master  alter  and  correct  Ihe  said  re- 
port, and  the  accounts  thereunto  annexed,  by  striking 
out  the  sum  of  S500,  charged  the  defendant  on  the 
10th  day  of  November,  1805,  and  the  interest  thereon, 
as  contained  in  schedule  F.  to  the  said  report  annexed, 
and  deducting  the  amount  of  said  sum  of  $500,  and  the 
interest  thereon  from  the  balance,  which  appears  by 
schedule  C.  annexed  to  the  said  report,  to  have  beeft 
due  from  the  said  defendant  to  the  said  complainant  on 
the  third  day  of  July,  1800:  And  it  is  further  ordered, 
adjudged  and  decreed,  that  the  said  master  do  further 
charge  the  said  defendant,  in  his  said  accounts  with  the 
said  copartnership  of  B.  and  D.  with  the  sums  of  mo- 
ney reported  by  the  said  master  in  schedule  I.  annexed 
4o,  and  forming  part  of  the  said  report,  as  a  reasonable 
rent  for  the  store-house,  and  lot  of  ground  mentioned 
in  the  pleadings  in  the  above  cause,  for  each  and  every 
year  which  has  elapsed  since  the  exhibition  of  the  bill 
of  complainant  in  this  cause,  which  was  on  the  twelfth 
day  of  July,         until  the  first  day  of  January,  1815. 
And  that  the  said  ijiaster  do  continue  to  state  the  ac- 
counts of  the  said  parties,  and  to  charge  and  allow  the 
said  parties  interest  in  the  said  accounts,  until  the  com- 
ing in  of  his  said  report  in  the  same  manner  as  the  said 
master  hath  heretofore  charged,  and  allowed  interest 
in  taking  and  stating  the  said  accounts.    And  that  the 
said  master  do  report  to  the  court  with  all  convenient 
speed,  the  balance  which  shall  be  found  due  from  the 
defendant  to  the  complainant :  and  that  the  question 
of  costs,  and  of  further  interest  upon  the  amount  which 
may  be  reported  by  the  said  master  to  be  due  to  the 
complainant  by  the  defendant,  and  all  further  direc* 
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tieaB  be  reserved  until  tfae  comii^  itt  of  the  iftkl 
report. 

When  the  report  is  again  before  the  ni98ter»  the  like 
summons  as  before  must  be  again  taken  out,  requiring 
the  parties  to  attend  the  master  on  reviewing  his 
repoi^.. 

,  Either  party  may  at  this  stage,  6n  motion,  apply  for 
liberty  to  take  further  objections  to  the  report.(a) 
The  master  having  reviewed  his  report,  and  corrected 
it  according  to  the  directions  of  the  court,  will  settle 
and  sign  it  as  before,  anc|  on  its  being  filed,  the  like 
rule  for  confirmation  must  be  entered,(6) 

Further  directions. 

19.  Foroier  After  the  master  has  made  his  report  on  the  matters 
dimtioDfr  referred  to  him,  the  cause  is  again  brought  on  before 
the  court  upon  the  equity  reserved,  or  for  further  di- 
rections, m  order  to  obtain  a  fioal  decree.  In  ocder  to 
bring  on  the  cause,  it  must  be  set  down  for  hearing  on 
the  master's  report,  and  both  parties  may  set  it  down* 
This  18  done  in  the  usual  manner,  by  entering  an  order 
and  giving  notice  to  the  register  or  asMstant  raster, 
and  to  the  opposite  party.  If  exceptions  have  been 
taken  to  the  report,  it  may  be  brought  on  upon  those 
eaaceptions,  and  for  further  directions  at  the  same 
time«(c)  If  the  cause  is  set  down  only  upon  the  ex* 
ceptions,  and  any  of  them  are^allowedf  it  may  be  re- 
ferred to  the  roaster  to  review  his  report,  and  alter  it 
according  to  ihe  directions  of  the  court  upon  the  allow- 
ance of  the  exceptionSi    The  parties  then  having  at- 

(a)  1  Tuner,  18$.  note.  VaUoMe  ▼•       (c)  1  Jdhoti  Chaa.  Kep.  317*  Ardea  t. 
WddoD,  Disk.  S90.  813.  S6%  Arden.  1  Tarasr,  136—7/ 

W  1  Tamer*  l$t 
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tended  the  master,  and^the  report  beii^  corrected  said 
filed,  and  rules  for  confirmation  entered,  ii  mmt  aft^i^ 
wards  be  set  down  as  before  mentioned,  for  further 
directions  upon  th^  report. 

But  as  it  is  attended  With  much  delay*  to  have  the 
cause  Jieard  first  upon  the  exceptions,  and  afterward^ 
on  application  for  further  directions,  it  is  u^al  Ar  the  . 
party  interested  in  the  cause,  and  desirous  of  an  expe- 
<Iitious  decision,  to  have  it  brought  on  upon  the  excep- 
tions, and  for  further  directions  at.  the'^s^me  time. 
The  direction^  of  the  court  will  then  be  given  on  the 
whole  view  of  the  subject/  that  is  upon  the  facts  and 
circumstances  as  they  appear  from  the  report'  and  ex- 
ceptions, and  by  the  evidence  in  the  cause.    Much 
time  may  thus  be  saved ;  fo^  if  the  master  is  right  in   xx^ 
bis  report,  and  the  exceptions. should  be  overruled,  the 
further  directions  of  the  court  will  be  inuoedi^tely  ob* 
tained,  by  the  order  made  upon  thishearing,  and  so  ia 
very  many  cases  even  where  the  exceptions  are  al- 
lowed.   But  if  any  of  the  exceptions  are  allowed,  then 
the  report  is  sent  bacli^  to  the  master,  to  be  reviewed, 
as  before  mentioned,  and  after  it  is  ii)ed^  t(i6  caipse . 
must  again  be  set  down,  noticed,  and  broi^t  pi|  fis 
^  before  mentioned  for  the  final  decree.* 

Order  to  set  cause  donm  upon  exceptions  and  for  further 

directions. 

In  Chancery. ' 

A.  B.  Complainant, 
Between  I  and 

C.  D.  Defendant. 

On  motion  of  Mr.  E.  P.  solicitor  for  the  complain- 
ant, it  is  ordered,  that  this  cause  be  brought  to  a  hear- 
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iilg,  upon^the  exceptions  filed  by  tlie  defendant,  to  the 
report  of  I.  Hr  Esq.  one  of  the  masters  of  this  court, 
bearing  date^e  day  of  1816,  and 

also  for  further  directions  upon  the  said  report ;  and 
that  the  hearing  be  on  ,the  first  day  of  next  September 
term  of  this  court,  to  be  held  at  the  Gity*Hall  of  the 
City  «f  New- York. 

Note  of  issue  and  notice  to  the  roister. 

In  Chancery. 

C  A.  B.  Complainant, 
Between   <  and 

(  C.  D.  Defendant 

Sir, 

Please  to  put  the  above  cause  upon  the  calendar 
for  hearing,  upon  exceptions  to  the  master's  report,  and 
also  for  further  directions  thereon  at  the  next  Septem- 
ber term  of  this  court.  The  issue  of  the  said  cause  is 
dated  1st  of  July,  1808. 

Yours,  &c. 

E.F.  Sol'rforcomp't. 
E.  F.  SoPr  for  comp't. 
G.  H.  SoFr  for  deft. 

To  Isaac  L.  Kip,  Esq.? 
Assistant  Register.  3 
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Notice  of  hearing  aipofi  exceptions  and  for  further  di- 

recHons. 

In  Chancery. 

c  A.  B.  Complainant, 
Between  <  and 

(  C.  D«  Defendant 

Sir, 

Take  notice,  that  I  intend  to  bring  the  above  cause 
to  a  hearing  upon  the  exceptions  taken  by  the  defend- 
ant to  the  report  of  I.  H.  Esq.  one  of  the  masters  of 
this  court,  made  in  this  cause,  and  bearing  date  the 
day  of  1816,  and  also  for  further 

directions  upon  the  said  report,  on  the  first  day  of  the 
next  September  term  of  this  court,  to  be  held  at  the 
City-Hall  of  the  City  of  New- York,  at  the  opening  of 
the  court  on  that  day,  or  as  soon  thereafter  as  counsel 
can  be  heard.    Dated  1816. 

Your's,  &c. 

E.  F.  Compl'ts  Solicitor. 
G.  H.  Esq.  def  ts  SoFr. 

HiuU  decree. 

At  a  court  of  chancery  held  for  the  State  of  Netr-  ».  radDe 
York,  at  the  City  Hall  of  the  City  of  New-York,  on'' 
the  d^  of  October,  in  the  year  of  our  Lord 

one  thousand  eight  hundred  and  sixteen. 

Present.  The  Honorable  James  Kent,  Esq.  Cbancellor# 
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^  A«  B.  Complainant) 
Between  c  and 

I C.  D.  Defendant 

Upon  reading  and  filing  the  report  of  I.  H.  Esquire, 
one  of  the  ttlasters  of  this  honorable  court,  made  in 
this  cause,  and  bearing  date  the  twenty-ninth  day  of 
October,  one  thousand  eight  hundred  and  sixteen,  by 
which  report  it  appears  that  pursuant  to  a  decretal 
order  made  in  this  cause  the  day  of  October,  1816, 
the  report  heretofore  made  by  the  said  master  in  this 
cause,  bearing  date  the  day  of  •  in  the 

year  of  our  Lord  181(^,  having  been  referred  back  to 
him  the  said  master,  he  had  altered  and  corrected  the 
?ame  according  to  the  directions  contained  in  the  said 
decretal  order ;  and  had  in  other  particulars  pujsued 
the  directions  of  the  said  order,  and  that  upon  taking 
and  stating  the  accounts  directed  by  the  said  order  to 
be  taken  and  stated  there  was  a  balance  due  from  C.  D. 
the  detendant  to  A.  B.  the  complainant,  on  the  day  of 
the  date  of  the  iSaid  report,  of  $  Thereupon,  and 

the  counsel  of  the  parties  having  been  heard  thereon, 
it  is  ordered,  adjudged  anil  decreed,  and  his  honor  the 
Chancellor  in  virtue  of  the  powers  and  authority  of  the 
courts  doth  order,  adjudge  and  decree,  that  the  said  re- 
port be  absolutely  confirmed  in  all  things,  that  the  de« 
&ndant  C.  D.  pay  to  the  complainant  A.  B.  the  said 
sum  of  S  reported  by  the  said  master  to  be  due 

from  the  said  defendant  to  the  said  complainant^  and 
that  the  defendant  do  farther  pay  to  the  complainant 
his  costs  in  the  above  suit  to  be  taxed.  And  that  the 
said  complainant  have  execution  thereof,  and  that  inte- 
rest be  added  to  the  amount  decreed,  and  that  the  com- 
plainant have  execution  thereof. 


If  interest  is  not  given  as  it  ojugfat  to  h^fe  heen  by 
the  decree^  or  reserved)  it  is  strictly  a  mittter  of  re^* 
hearsiig ;  but  if  the  point  i$  made  on  a  bearing  for  fur^ 
ther  directions  it  naay  be  giw^ny(a)  for  iino»  further  di? 
rectiofis  the  court  m^y  fvid  to  the  deeiKBe.(6)  But  al-» 
though  you  may  add  to  the  decree  upon  further  direc^ 
tioDs,  yet  to  alter  the  decree  itaelf,  in  the  iiiinute3t  par^ 
lioiilar,  the  cause  niust  be  reheard9(c)  unlew  it  be  in 
the  case  of  a  charilp{d)  And  after  the  igtsual  decme 
for  an  account  against  an  administrator,  you  cannot  in 
the  cause  coming  on  for  further  directiona,  obtain  by 
petition,  on  facts  disclosed  by  affidavits,  a  reference  to 
the  master,  to  make  inquiries  as  to  the  balances  in  his 
hands  from  time  to  time,  with  a  view  to  cbar^  him 
with  interest,  (e) 

An  order  made  upon  further  directions,  ia  a  decretal 
order,  and  cannot  he  dispbar^d  on  motion^  and  its  be* 
ing  by  consent  wiU  make  no  difrerence.(/)  And  if, 
even  by  a  clerical  misprision,  any  thing  was  inserted  m 
the  order  as  by  consent,  to  which  the  party  had  not 
consented)  it  must  it  seems  be  recti0ed  by  a  hiU  of  re- 
view,  and  cannot  be  done  by  motion^) 


Since  the  preceding  part  has  been  in  print,  the  aln 
tention  of  the  compiler  has  been  particularly  drawn  ta 
that  part  of  tlie  case  of  Remsen  and  Remsm^  wherein 
his  honor  the  chancellor  directs  the  mode  of  proceeding 

(a)  3  Mad.  306.  Creaze  v.  Hunter*  4  (d)  Atumey  GoaenA  x.  WUttly,  U 

BraSiS.   SammetT.  Riekman,  d  Yes.  Vet.  841. 

jiu.  a6.  Goodyer^  ▼.  LUu,  AmU.  Sti.  (0)  •  U  Vet.  SOS.  Nowbuid*  IM. 

(6)  8  Vefc  Jan.  584.  (/)  «  Mwl.  S9«. 

(c)  Urd  ShipbroQ^e  ▼.  lord  Hinebin*  {g)  lb.  Mud.  Aqod.  1  Vef.  job.  fS. 
brook,  13  Vos.  394.  S  Mad.  396. 
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when  the  parties  and  witnesses  are  examined  before  the 
master.  It  is  there  said,(Jl)  that ''  the  testimony  may 
be  taken  in  the  presence  of  the  parties  or  their  counsel 
if  they  choose  to  attend,  (except  when  by  a  special  or- 
der of  the  court  it  is  to  be  in  secret,)  and  ou^bt  to 
be  reduced  to  writing  in  cases  where  the  master  shall 
deem  it  desirable  by  him  or  under  his  diredioiif  as  fveU 
where  a  party  as  where  a  witness  is  examined."  The 
question  which  here  occurs,  is  whether  under  this  di- 
rection the  master  is  authorized  to  examine  a  party,  and 
himself  reduce  to  writing  the  deposition  or  examination 
of  the  party.  It  will  be  recollected  that  according  to 
the  English  practice,  which  we  have  followed  hitherto, 
although  not  by  any  positive  direction  of  our  own 
court,  the  exaihination  and  answers  of  a  party  to  the 
interrogatories  filed  for  his  examination,  are  drawn  by 
his  solicitor,  and  merely  sworn  to  before  a  master  after 
being  prepared  in  the  same  manner  as  the  defendant's 
answer  to  the  cqmplainanfs  bill,  and  then  the  original  is 
filed  with  the  master,  and  a  copy  served  upon  the  op- 
posit^  f^Tiy.(t)  Is  it  intended  by  the  court  to  alter 
the  practice  in  this  respect,  and  to  allow  the  master  to 
examine  the  party?  It  must  be  obvious  that  as  far  as 
such  party  is  concerned,  it  is  of  essential  consequence 
whether  the  one  course  or  the  other  is  adopted.  If  the 
master  conducts  the  examination,  the  conscience  of 
the  party  will  be  deeply  probed,  and  the  whole  truth 
will  be  thoroughly  sifted  and  searched ;  the  more  par^ 
ticularly  if  the  opposite  party  and  his  counsel  attend 
at  such  examination.  This  may  not  happen  if  the  ex- 
amination is  drawn  by  the  solicitor  in  the  privacy  and 
retirement  of  his  oflSce.    But  the  compiler  cannot  un-. 

(A)  Vide.  Ante,  p.  383.  fee.  4.  (i)  Aate^  p.  235—6.  8^3. 
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dertake  to  pronounce  whether  our  practice  is  changed 
by  those  words  in  a  particular  so  important.  He  is 
satisfied  with  calling  the  attention  of  the  profession  to 
the  point,  that  it  may  receive  from  them,  and  by  their 
means  from  the  court;  its  correct  interpretation. 


RSFERBNCE  TO  REPORT  ON  EXCPTIOSTS  TO  AJX  ANSWHR* 

Special   CotUenii. 

I.  Of  the  exceptions  and  the  time  of  filing  them. 
If.  They  must  be  filed  with  the  clerk. 

III.  When  exceptions  maj  and  may  not  be  taken. 

IV.  Rules  respecting  sufficiencj,  4«.  of  answers. 
y.  Of  referring  the  exceptions  to  a  ma«ter;   an4  bte  repoft 

thereon. 
VI.  Of  subpoena  for  better  answer. 

VI I.  Of  submitting  to  exceptions — further  answer — and   amend- 
ments. 
VIIL  Proceeding  when  further  answer  is  Insufficient. 
IX.  Of  exceptions  to  master's  report. 
X.  Costs  of  exceptions. 
XI.  Form  of  exceptions  to  the  answer. 

XII.  do.  of  order  to  refer  same  to  the  master. 

XIII.  do.  of  master's  report  thereupon. 

XIV.  do.  of  exceptions  to  the  master's  report 
,  Xy.    do.  of  order  upon  hearing  of  these  exceptions. 

The  defendant  is  required  by  the  bill  to  answer  the   l  oroei 
matters  stated  therein^  according  to  the  best  of  hia  ^St^  fiS^ 
knowledge,  remembrance,  information  and  belief.    If 
the  answer  of  the  defendant,  when  filed,  appears  to  be 
defective  in  any  of  these  particulars,  it  is  said  to  be  in- 
suflBcienty  and  the  plaintiff  may  ti^e  advantage  of  such 


inmffideBcy  by  taking  exceptiofw  theFeto.  la  like 
niamier>  if  the  ansvuer  contain  matter  not  relevant  or 
de&matory,  it  is  said  to  be  impertinent  or  scandalous, 
and  may  be  esaoepted  to  on  either  of  these  accounts. 
The  plaintiff  must  determine  at  his  own  risk  on  what 
points  he  shall  take  exceptions,  and  is  allowed  three 
weeks  after  notice  of  the  defendant's  answer  ):)eing  filed 
within  which  to  except  to  the  same«(a)  After  which 
time,  if  he  does  not  except,  or  file  a  replication,  or  set 
down  the  cause  for  hearing  on  bill  and  answer,  a  de* 
cree  for  a  dismissal  of  the  bill  may  be  entered  at  the 
next  or  any  subsequent  term,  unless  there  be  good 
cause  shown  to  the  contrary.(ft)  But  the  complainant 
may,  after  the  expiration  of  the  three  weeks,  within  a 
reasonable  time,  obtain  leave  of  the  court  to  file  ex- 
ceptions. If  exceptions  are  filed,  it  is  then  for  the  de- 
fendant to  consider,  whether  he  lias  sufiSctently  an- 
swered as  to  all,  or  any,  or  which  of  these  points  of  ttie 
answer  that  are  excepted  to,  and  may  submit  to  an- 
swer all  or  some,  or  may  argue  the  question  upon  the 
sufiiciency  of  the  answer  first  before  the  master,  and 
afterwards  on  exceptions  to  bis  report  before  the  chan* 
cellor.(c) 
8.  Moti  be  When  exceptions  are  filed  to  a  defendant's  answer, 
J{ji.^*^  ^''Hhey  shall  be  filed  with  the  clerk,(^)  whereas,  when 
the  exceptions  are  to  a  master's  report,  they  are  filed 
with  the  register  or  assistant  register^  As  was  before 
mentioned,  exceptions  must  in  every  case  briefly  and 
eleariy  Bpeeify  the  matter  excepted  to,  and  the  cause 
thereof,  and  are  uivatid  as  to  any  matter  not  so  speci- 
fied.   Hie  party  taking  exceptions  must  also  forth- 

(»)  «ab  X%  <<0  9fUd.  Strt  U  Vei.  477. 190. 
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with  give  notice  thereof  to  the  adverse  solicitor,  and 
when  the  exceptions  are  to  the  defendant's  answer,  the 
party  excepting  shall  enter  an  order  to  refer  the  same 
to  a  master,  unless  he  receives  notice  from  the  advel'se 
party  within  eight  dayd  of  the  time  of  his  submitting  to 
answer  the  exceptions :  and  if  an  injunction  or  ne  exeai 
has  issued  on  the  prayer  of  the  complainant,  and  he 
excepts  to  the  defendantVanswer  for  insufficiency,  the 
complainant  shall  procure  the  master's  i*eport  in  four* 
teen  days,  or  show  cause  why  he  has  not  done  bo,  or 
the  exceptions  filed  shall  not  prevent  the  dissolution 
of  the  injunction  or  ne  eo^eat{c) 

If  defendants  answer  separately,  the  plaintiff  should 
take  separate  exceptions  to  each  answer,(/)  and  be 
careful  in  drawing  the  exceptions,  for  after  they  are 
filed,  no  new  exception  can  be  added.(g)  However, 
in  a  case  of  plain  mistake,  the  court  upon  special  ap- 
plication and  payment  of  costs  will  give  the  plaintiff 
ledve  to  amend  his  exceptions ;  as  where  there  were 
two  causes  of  the  same  name,  and  exceptions  were  ta* 
ken  from  the  wrong  bill.(A) 

In  general,  if  a  plaintiff  amends  his  bill  after  an  an-   5.  wbMex. 
swer  is  put  in,  he  cannot  except  to  such  answer;  butJ2^n"th?y 
if  the  amendment  be  merely  that  of  adding  a  defend- ^  ««*  ^  ^• 
ant^  this  does  not  preclude  the  plaintifi'  from  excepting 
to  the  answer.(t)    So  the  amendment  of  a  bill  after  an 
ans^ver,  by.  introducing  a  prayer  for  an  injunction,  has 
been  permitted  without  prejudice  to  the  exceptions.(/) 
No  exceptions  lie  to  the  answer  of  an  infant,(A:)  nor  of 

(«}  Rale  67.  Vm.  515. 

(/)  S  niek.  609.  NewlaiMU  75«  (J)  ^-  ^^^  Savory  t.  Djer,  Amb.  70. 

(jr)  Wj.  Pr.  Beg.  901.  Newland,  75*  JMob  t.  flail,  IS  Vat.  458. 

(A)  10  Yes.  384— 2SS.  ia  note.  {k)  See  1  Ves.  jun.  494.  2  Mad.  ATS. 

(t)  S  Mad.  878.  Taylor  t«  Wrenali^  9  and  aaaci  there  aited. 
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the  Attorney  (General  in  England.(/)  Whilst  a  de* 
murrer,(m)  or  a  plea,(it)  is  depending,  no  exceptions 
can  be  taken  to  an  answer.(o) 

If  exceptions  are  taken,  pending  a  demurrer  to  dis- 
covery, this  operates  as  an  admission  of  the  demurrer ; 
but  the  court  will  permit  the  party  to  withdraw  bis  ex- 
ceptions on  payment  of  costs.(/9)  Where  there  is  an 
answer  to  part,  and  a  plea  to  the  residue,  the  plaintiff 
cannot  except  to  the  answer  till  the  plea  is  argued,  or 
an  order  obtained  that  it  shall  stand  for  an  answer,  with 
liberty  to  except.(9)  The  plaintiff  must  also  take  care 
not  to  reply  to  the  answer  if  he  nneans  to  except  to  it ; 
'  for  thereby  the  answer  is  admitted  to  be  sufficient 
However,  under  special  circumstances,  the  court  may 
be  induced  to  permit  the  replication  to  be  withdrawn 
and  the  exceptions  receiyed.(r)  But  leave  to  with- 
draw the  replication  for  the  purpose  of  excepting  to 
the  answer  is  not  allowed,  unless  for  special  cause 
clearly  shown,  and  satisfactorily  accounting  for  the 
neglect  of  the  plaintiff  ;(5)  and  where  three  months  had 
elapsed  from  the  time  of  taking  the  answer,  and  no 
good  cause  shown  for  the  delay,  the  application  was 
refused.(f) 
4  Rules  ret'     The  cbarfires  in  a  bill  must  be  met  in  the  answer  par- 

nAoftlnv  thA 

!ai£i«M7.ke.ticularly  and  precisely.    The  rule  laid  down  in  the 
of  uuwwa.     |jQQ^.g  jg^  i]j^i  ^^  defendant  must  answer  specifically 

to  the  specific  charges  in  the  bill,  and  give  the  best  ao 
count  he  can>  so  as  to  enable  the  plaintiff,  if  he  calls  for 

(0  DaTiaon  ▼.  Attoniey  General,  ib.  Plead.  S88.  9  Mad.  873. 

Mad.  (g)  Darnel  ▼.  Rejny.  1  Vem.  344. 

(at)  London  Awaranee  t.  Bait  India  (r)  Newland,  73.  eitei  Hair.  Clu  Pr. 

Companj,  3  P.  Wmt.  386.  edition  of  1809,  p.  197. 

(fi)  Copeland  ▼.  Wheeler,  4  Bro.  Ch.  (•)  Btown  v.  Riekettt  and  cUhki^  9. 

Cab  8S6.  Johna.  Chan*  Bep.  485. 

(•)  Baker  t.  PriUhaml,  8  Atk.  390.  (0 

ip)  Boyd  T.  MBI^  13  Tea.  83.    Mitf. 
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an  account^  to  possess  materials  to  state  an  account. 
What  circumstances  connected  with  the  facts  charged 
are  material  and  proper  to  be  disclosed  must  depend 
upon  the  nature  and  reason  of  the  case,  and  will  gene- 
rally be  easily  ascertained  by  the  exercise  of  ordinary 
sense  and  discretion.  The  detail  of  attending  circum- 
stances, is  not  to  be  so  minute  as  to  become  burden- 
some and  oppressive,  nor  so  general  as  to  withhold  any 
information  material  and  proper  for  the  case.(ti)  And 
when  the  bill  contains  the  general  interrogatory^  "  that 
the  defendants  may  full  answer  make  to  all  and  singu- 
lar the  premises  as  fully  and  particularly,  as  though  the 
same  were  repeated,  and  they  specially  inteiTogated, 
paragraph  by  paragraph,  with  sums,  dates,  and  all  at- 
tending circumstances  and  incidental  transactions," 
this  is  sufficient  to  call  for  a  full  and  frank  disclosure 
of  the  whole  subject  matter  of  the  bill,  and  the  inter- 
rogating part  of  the  bill  by  a  repetition  of  the  several 
matters  is  not  necessary. (r) 

In  England,  a  reference  for  impertinence  or  scandal 
must  precede  a  reference  for  insufficiency  ;(fv)  and  for* 
mal  and  special  exceptions  in  writing  are  not  taken  in 
the  first  instance  to  an  answer  for  scandal  and  imperti- 
nence, as  is  done  for  insufficiency,  but  on  a  suggestion 
by  motion  of  such  matter,  the  answer  is  referred  to  a 
master  to  look  into,  and  if  he  certifies  against  the  ex- 
ception, the  plaintiff  may  except  in  writing  to  the  re- 
port, and  specify  the  particular  parts  which  are  scan- 
dalous or  impertinent.(x)    But  in  our  court  a  differ- 

(«)  1  Jobnt.  Cluin.  K«p.  76.  MeUiodiit       («)  NavUnd,  79. 
Epiieopal  Chareh  t.  Jft^iiM.   HmO.  107.         (c)  1  Jobnib  Chm.  Bep.  109.  Woo4t 
(9)  IM,  a  C.  75.  ▼.  McKixIL 
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ent  practice  prevails,  and  instead  of  a  loose  and  general 
suggestion,  the  party  does  in  the  first  instance,  what  he 
eventually  may  be  obliged  to  do  under  the  English 
practice ;  the  exceptions  are  reduced  to  writing,  and 
specify  the  parts  which  are  deemed  impertinent,  and 
the  objections  to  the  answer  as  well  for  impertinence 
as  for  insufficiency,  go  at  once  to  the  master,  and  are 
disposed  of  together.(y) 

'  Matter  is  imperlinent,  when  the  answer  goes  out  of 
the  bill,  to  state  that  which  is  not  material  or  relevant 
to  the  case  made  by  the  bill.  Long  recitals,  digres- 
sions, stories,  conversations  and  insinuations  leading  to 
scandal  are  of  this  nature.  Facts  not  material  to  the 
decision  are  impertinent,  and  if  reproachful  they  are 
scandalous,  and  perhaps  the  best  test  to  ascertain  whe- 
ther the  matter  be  impertinent,  is  to  try  whether  the 
subject  of  the  allegation  could  be  put  in  issue,  and 
would  be  matter  proper  to  be  given  in  evidence  be- 
tween the  parties.(-8r) 
)iv\2[«wp^  The  exceptions  being  filed,  the  defendant  has  eight 
days  from  that  time,  to  consider  whether  he  will  put  in 
a  "better  answer.(a)  If  he  submits,  he  must  pay  the  costs 
of  the  exceptions.(6)  If  the  defendant  does  not  sub- 
mit to  answer  the  exceptions,  the  plaintiff  may,  after 
the  eight  days  are  expired,  or  immediately  after  the  ex- 
ceptions are  filed,  in  the  case  of  a  second  insufficient 
answer,(c)  enter  an  order,  which  is  of  course  for  a  refer- 
ence to  a  master  to  look  into  the  bill  and  answer,  and 
the  exceptions  taken  thereto,  and  report  whether  the- 
answer  be  sufficient  in  the  points  excepted  to  or  not. 

(S)  Ibid.  (»)  Saoford  ▼.  Biisell,  i  Johns.  Ref 

(x)  Ibid.  106  $93.  .     , 

(a)  Rale  sr.  (c)  NovUnd,  7&-7r. 
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The  order  of  reference  being  produced  to  the  mas- 
ter, he  issues  his  summons  for  the  parties  to  attend  him, 
which  is  in  the  same  form  as  before  mentioned.(6) 

The  master  being  attended  by  the  solicitors  or  coun- 
sel, the  plaintifi's  counsel  briefly  stales  the  subject, 
6ba|)e  and  prayer  of  the  bill,  and  then  reads  the  first 
exception :  the  defendant's  counsel  reads  from  the  an-, 
swer  suchi  part  as  h,e  insists  is  an  answer  thereto,  each 
counsel  arguing  the  disputed  points  which  arise.  The 
master  then  determines  to  allow  or  disallow  the  whole 
or  part  of  such  exception,  and  in  this  manner  all  the 
exceptions  are  gone  through.  If  only  one  party  at- 
tends, the  master  will  require  proof  to  be  made  to  him 
of  the  due  service  of  the  summons,  and  will  then  pro- 
ceed ex  parte.{c)  When  the  master  has  made  his  re- 
port, it  must  be  filed  in  the  register  or  assistant  regis- 
ter's oflice,  but  no  order  for  its  confirmation  need  be 
entered,  this  report  being  in  the  nature  of  a  certificate, 
and  the  order  for  confirmation  of  a  report  being  ne- 
cessary only  where  the  report  is  to  be  the  ground  of  a 
decree.  A  subpoena  to  the  defendant  to  put  in  a  bet-  6.oftabpo-. 
t^r  answer,  must  then  be  obtained  from  the  clerk,  and  MMwer. 
served  on  the  defendant,  for  which  the  following  prae- 
cipe must  be  left  with  him : 

"  Subpoena  for  C.  D.  to  put  in  a  better  answer  at 
the  suit  of  A.  B.  returnable  immediately. 

E.F.  SolV.  1818." 

Our  rule  respecting  the  exceptions  to  an  answer    r.ofiobmu- 
provides,  that  if  the  defendant  puts  in  an  insufficient  u^^fj^^;[! 

,  aaswery  ko. 

(ft)  Ante,  n9.829.  Hinde,  85i-*255. 1  Harr.  Ch.  Pr.  editioQ 

(O  IToner^Sdf.  Kevland,  8a  173.    of  180S»p.i81. 
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answer,  which  is  excepted  to  as  insufficient,  and  the 
defendant  submits  to  answer  further,  or  the  answer 
shall  on  reference  be  found  insufficient,  in  either  case 
the  complainant  may  amend  his  bill  of  course,  and  with- 
out costs,  and  the  defendant  shall  answer  the  amended 
bill  and  exceptions  together,  and  when  the  defendant 
shall  plead  or  demur,  and  the  plea  or  demurrer  shall 
be  overruled,  the  complainant  may  before  the  time  for 
answering  expires,  amend  his  bill  of  course,  and  with- 
out costs,  and  the  defendant  shall  answer  the  amended 
bill  with  the  exceptions  to  the  plea,  if  it  shall  stand  for 
an  answer,  with  liberty  to  except  and  be  excepted  to ; 
and  the  defendant  shall  submit  to  answer  the  excep- 
tions, or  the  exceptions  shall  on  reference  be  al- 
lowed.(d) 

And  if  the  defendant  submits  to  the  exceptions  by 
putting  in  a  further  answer,  the  plaintiff,  if  he  thinks 
the  second  answer  not  sufficient,  should  within  a  rea- 
sonable time,  say  three  neeksy  obtain  an  order  to  refer 
the  answer  to  the  master  for  insufficiency. (e)  And 
the  plaintiff  ought,  either  in  the  order  of  reference,  or 
by  notice  to  the  defendant,  to  specify  to  which  of  the 
exceptions  the  second  answer  is  still  imperfect.(/) 
Where  exceptions  to  an  answer  were  taken  in  No- 
vember ^  and  the  defendant, put  in  a  second  answer  in 
December^  and  the  plaintiff  in  March  following  obtain- 
ed a  rule  of  reference  to  the  master  without  any  notice 
to  the  defendant,  the  plaintiff  was  deemed  to  have  ac- 
quiesced in  the  second  answer,  and  the  order  of  refer- 
ence was  set  aside.(g')    And  though  the  second  an- 

fdj  Role  IS.    '  C/J  IWd, 

(ij  Sandford  ▼.  Biiid,  1  Jobiit.  Ch.       CsJ  IHd. 
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Bwer  was  not  accompanied  with  an  ofier  to  pay  tbe 
costs  of  the  exceptions,  which  the  defendant  in  such 
case  is  regularly  bound  to  pa3%  yet  as  the  plaintiff 
made  no  objection  on  that  ground,  nor  called  on  the 
defendant  for  the  costs,  he  was  precluded  from  making 
that  objection  afterwards.  (A) 

The  defendant  must  in  like  manner  answer  fully  ^^Jj^JSIn 
where  the  exceptions  are  allowed  by  the  master,  unless  *•  ^"F^  ^ 
he  excepts  to  tbe  master  s  report.    If  he  does  not,  the  «Mnt 
plaintiff*  may  obtain  a  reference  to  the  master,  upon- 
the  bill,  answer  and  old  exceptions*  which  are  alone  re* 
ferred  back  to  the  master :  If  after  the  exceptions  ta* 
ken  by  the  plaintiff^  he  has  amended  his  bill,  and  tbe 
amendments  are  not  answered,  the  reference  then  is 
upon  the  new  exceptions  as  to  the  amendments  and 
upon  the  old  exceptions ;  but  the  plaintiff  cannot  take . 
new  exceptions  to  any  thing  in  the  original  bill;  hut. 
as  the  introduction  of  circumstances  by  amendment ' 
may  vary  the  colour  and  quality  of  the  facts  in  the  ori^ 
ginal  bill,  so  that  it  may  be  impossible  to  separate  oi: 
distinguish  them,  the  plaintiff  is  entitled  then  to  hare 
the  master's  judgment  upon  the  answer  to  the  amende 
ments,  with  reference  to  such  parts  of  the  original  bil| 
as  apply  to  them,  and  this  is  the  utmost  he  can  haYe.(i) 

If  the  second  answer  is  also  insufficient,  it  may  be 
referred  as  before,  and  it  is  the  English  practice  far  - 
the  plaintiff  to  move  that  the  defendant  be  committed 
if  the  fourth  answer  is  reported  insufficient,^/)  This 
is  conformable  to  the  ancient  rules  of  the  English 
chancery,  Vide^  Beame^^  Orders,  p.  28«    But  it  rests 


fkj  Ibid.  mfU  11  Vet.  S81,  Nevlantf,  79* 

OJ  8  Mad.  tr$.  Pwtridgt  ▼.  Baj-      CJJ  NewlMd,79.  iiPlt. 
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pitobabty  ih  the  dSacretion  of  the  Chancellor,  to  com- 
pel a  full'  ^nd  petfect  answer  without  waiting  for  a 
fourth  r^pfettUoh  of  a  bad  answer,  as  by  the  order  of 
Lord  Ghailcellor  Somers,  in  1700,  a  defendant  was  to 
hib  examined  on  interrogatories  and  committed  for  a 
third  insufficient  answer. (A;)     There  is  no  special  pro- 
vision for  this  case  in  the  rules  of  our  court.    Barton 
says,  that  if  the  answier  be  a  third  time  reported  insuffi- 
cient, the  defendant  will  be  committed  until  he  put  in 
a'ltrll  and  complete  answer  to  every  allegation  in  the 
bill  material  to  be  answered,  and  if  his  contumacy  still 
cdritiritie,  the  plaintiflTs  bill  will  be  taken  pro  con- 
fess6.(i)* 
9.ExMptioni     The  deffeWdant  is  not  bound  by  the  decision  of  the 
^         '"'master  upon  the  exceptions  referred  to  him,  but  if  he 
conceives  that  the  answer  is  sufficient,  he  may  appeal 
froto  the  d^tetmihation  of  the  master  by  filing  excep- 
tibn^  to  the  master's  report,  which  will  be  ?trgued  be- 
fore the  Chancellor,*   and  receive  his  determination 
thereon. 

With  respect  to  exceptions  to  these  reports^  w''^^^" 
di  not  reiquii'^'  confirmation,  there  does  not  appear  to 
by  any  precise  time  for  filing  them,  either  according  to 
t^b  English  pi^ciice,  or* by  oiir  rules.  But  iii  Eng- 
ldtid,'if  tfte  master  reports  an  answer  insufficient^  the 
plaintiff  may  iitimediat^ly  issue  a  subpcena  to  put  in  a' 
betf^t  answer ;  and  if  *  the  defendant  does  not  file  his 
exceptions,  and  iset  them  dovvn  within  eight  days  froni 


Ckj  Ibid.  CO  *«rton,  wr. 

*  Thii  is  in  •ooformitj  to  the  pnotioe  of  the  ei?il  law,  when  the  Ihw  after  three 
foeeeaiiTe  examinations  upon  the  libel*  •till  persisted  in  giving  a  vagae  anid  ii^oeift- 
plete  ans^bf,  heVas'deii^ned  m  viVicu/is  till  he  conformed ;  ^od  in  oaie.of  perse* 
^erbg  ohstinat^  (he^HbeY  was  proeteded  upon  as  tnie,  and  judgment  given  ae- 
eocdingly. 
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the  service  o£  ^be  subpoena,  wl^^pb  t^pe  ifi  M)ow^^  ibe 
defendant  for  putting  in  a  better  answer,  the  pla^fitiir 
may  sue  out  an  attachment  for  want  of  a  better  an- 
swer, after  which  the  4efendant  c^innot  except  to  the 
master's  report:  he  may  bowerer  on  motion  c(btain  an 
order  for  further  ^ime.(9n)  But  if  a  defendant  obtains 
an  order  for  time  to  answer  the  exceptions,  it  is  a  sub- 
mission to  answer,  ^nd  precludes  the  defendant  from 
excepting.(n)  And  also  if  a  bill  or  answer  be  referred 
for  scandal,  and  reported  by  the  master  to  be.  scanda- 
lous, if  the  master  has  once  expunged  the  scandal,  the 
party  cannot  then  except  to  the  report,  because  it  does 
not  then  appear  by  the  record  what  that  i^candal 
was.(o) 

The  exceptions  to  the  master's  report  must  bQ  filed 
with  the  register  or  assistant  register,  and  notice  there- 
of must  be  given  to  the  opposite  party.  Th^y  must  . 
also  be  set  down  for  hearing,  and  notice  thereof  oiifst 
be  given  to  the  register  or  assistant  register,  and  to  the 
adverse  solicitor,  in  all  respects  the  same  as  lyas  before 
mientioned  respecting  exceptions  to  the  master's  re- 
port(p)  - 

As  to  costs  on  exceptions,  they  areli^e  costs  in  all  w^Cojini 
other  cases  in  this  court,  subject  to  its  discretion,  and 
may  be  given  or  withheld  according  to  the  exigency  of 
the  case,  or  they  may  be  left  to  abide  the  event  of  the 
suit :  but  the  general  rule  is,  that  if  the  defendant  sub- 
mits to  the  exceptions,  the  plaintiff  h^s  his  cps^s,  and 
if  they  be  referred,' the  plaintin  shall  liave  the  costs  of 
the  exceptions  allowed,  and  the  defendant  his  costs  of 


(mjl  Tcmcr,  SST.  Neirland,  175,  r*J  ^  P-  ^mt-  1S1*  Ntwtod,  ITS. 

fnj  maiUp  S78. 874.  fpj  Ante,  tftS.  i7a  kc 
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Defendant. 
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ihe  exceptions  disallowed,  and  the  balance  struck  to 
be  paid.(9) 

Form  ^  exeepUans  to  an  answer. 

In  Chancery. 

SA.  B.  Complainant, 
CD. 

u.  Form  or    Exceptions  taken  to  the  answer  of  C.  D.  the  defend- 
SrtSw^'^  ant,  to  the  bfll  of  complaint  of  A.  B.  against  the 
SftidC.  D. 

1st  Exception.  For  that  the  said  C.  D.  hath  not  an* 
swered  to  the  best  of  his  knowledge,  information  and 
belief,  whether,  &c 

2d  Exception.  For  that  he  the  said  C.  D.  hath  not 
answered,  whether  he  did,  or  did  not,  &c.  as  in  the  said 
bill  is  alleged  he  *  did,  and  the  same  being  inquired  of 
by  the  complainant's  bill. 

In  all  which  particulars  the  said  complainant  excepts 
against  the  said  defendant's  answer,  as  imperfect,  eva- 
sive, irrelevant  and  insufficient,  and  therefore  prays 
that  the  said  defendant  may  put  in  a  better  and  further 
answer  thereto. 

E.  F.  Sol'r  for  compFt 
J.  S.  of  CounseL 

C9J  MtUMdiilEDiieopil  Cliurch  T.  ^wvata^  i  Johni.  ChiBf  B«p.  77. 


Order  if  ttfermifie  to  a  master^  on  eotcepHom  tQ  moMnVit^ 

In  Chancery. 

r  A.  B.  Complainant, 

(CD. 


Between  ^  and 

Defendant, 


18.  (Merof 


The  com{4ainant  having  filed  exceptions  to  the  an- 
swer of  the  defendant  in  this  cause,  on  motion  of  I.  H.  rthrme  of 

cxocptioiii* 

Esq.  of  counsel  for  the  said  complainant,  it  is  ordered, 
that  it  be  referred  to  one  of  the  masters  in  chancery* 
for  the  state  of  New- York,  to  look  into  the  coiqplain- 
ant's  bill  of  complaint,  the  answer  of  the  defendant, 
and  the  exceptions  put  in  thereto^  and  to  report  to  thi^ 
court,  with  all  convenient  speed,  whether  the  said  an- 
swer  is  sufficient  in  the  points  excepted  to  or  not. 

Master's  report  upon  exceptions  to  cummer* 

In  Chancery. 

c  A.  B.  Complainant, 
Between  <  and 

(  C«  D.  Defendant 

S/flrftf  of  Neny  Yorky  ss. 

In  pursuance  of  an  order  of  this  honorable  wwU   ^^  m«>^«^9 
mado  in  the  above  cause,  the  day  of  '|8l6jCs««ptioii% 

by  which  it  is  referred  to  one  of  the  oipsters  of  iim 
courty  to  look  into  the  complainant's  bi^,  the  9mW0t  of 
the  defendant,  and  the  exceptions  put  in  to  the  fmms^ 
and  to  report  whether  the  answer  be  suffieieni  in  the 
parts  excepted  to  by  the  complainant  for  insufficiency 
or  not ;  and  whether  the  said  answer  doth  contain  mat* 
ter  not  relevant  and  impertinent  to  the  matter  in  con- 
troversy 10  this  cause,  inaiich  parts  as  ttb  ejmepted  to 

38 


4ft^  CHAITCEKY  "PlLAtnct. 

by  the  complainant  for  irreleyance  and  impertinencf^i 
aMt  whethcnr  tiie  answer  doth  contain  scandatous  mat*^ 
ter  in  such  parts  as  are  excepted  to  by  the  con^plainant 
as  scandalous,  and  in  what  the  said  insufficiency,  irre- 
levance, impertinence  clnd  scandal,  and  each  of  them 
consist: 

I,  the  subscriber,  one  of  the  masters  of  this  honora- 
:  : '  We  court,  do  report,  that  I  hate  looked  into  the  s<id 
bill,  answer  and  exceptions,  and  having  heard  the  par- 
ties by  their  counsel  upon  the  matters  so  referred  to 
me,  and  duly  considetied  their  arguments,  I  am  of 
opinion,  that  the  first  exception  is  well  taken. 
'  1st,  The  defendant  has  not  given  any  answer  at  all 
to  the  matter  of  the  first  exceptiorr. 
*  2d.  The  second  exception,  I  am  also  of  opinion  is 
well  t^ken,  inasmuch  as  the  defendant  has  not  distinct- 
ly and  positively  answered,  whether,  &c.  &c.  he  only 
says,  thftt,  &c. 
^  Sd.  As  to  the  third  exception,  I  am  of  opinion,  that 
so  much  of  the  defendant's  said  answer,  as  is  contained 
between  "  Neiv^  Yark*^  and  "  Albany  J"*  in  the  first  page 
of  the  certified  copy  of  the  said  answer  produced  be- 
fore me,  M  irrelevant. 

This  part  of  the  defendant's  answer  sets  forth,  &c. 
The  matters  have  not  any  connection  with  the  mat- 
ters in  controversy  between  the  parties  in  this  cause, 
nor  do  they,  as  set  forth' by  the  said  defendant,  in  any 
way  whatsoever,  vary  or  afihet  the  rights^  or  claims  of 
ekber  of  the  said  parties. 

There  are  certain  othet  parts  of  the  said  answer  of 
the  said  defendant,  which  are  excepted  to  as  irretevant 
and  impertinent,  which  facts  I  do  not  consider  as  being 
so,  and  as  to  which  I  do  not  therefore  alk>w  the  said 
exceptions.    The  facts  of  life  answer  last  ^bovle  re- 


SNTed.  to>  are  contained  between  the  words,  &;c.  and 
the  words,  &c.  . '  r     .;  , 

It  does  not  appear  to  nie^  that  this  part  of  the  com- 
plainant's bill  could  be  properly  answered,  otherwise 
than  the  defendant  hath  answerad  it.  The  eoimsel  for 
the  complainant  insisted,  that  the  answer  should  have 
consisted  of  a  short  reference,  to  the  deed,  but  does 
not  appear  to  me,  that  the  reference  could;  have  been 
shorter  than  the  defendant  has  made  it,  and  at  tbo  ;nime 
tune  .contain  all  the  material  points  necessary  to  be  set 
forth  in  such  a  reference. 

As  to  the  exertion  for  scandal,  I  disallow  ifae  same^ 
not  having  found  in  the  said  bill,  what  ia  in  my  opin^ 
ion,  scandalous  matter ;  that  part  of  tiie  bill  wMch  is 
excepted  to  by  the  complainant,  as  such,  being,  in  my 
opinion,  but  pertinent  answers  to  the  allegations  of 
fraud,  forgery  and  deceit.  With  which  the  complainant 
has  charged  the  defendant. 

All  which  is  respectfully  submitted, 

I,  H.  Master  in  Chancery^ 

JFbrm  ^f  the  exceptions  to  the  masler^s  repwU 

In  Chancery, 

!A.  B.  Complainant, 
and 
C.  D.  Defendant 

Exceptions  taken  by  the  defendant,  to  the  report  of   14.  ¥wm  oc 
I.  H.  Esq.  one  of  the  masters  of  this  honorable  court,  S^^!^^^ 
made  on  a  reference  of  the  answer  of  the  said  defend- 
ant, and  of  the  exceptions  of  the  complainant  taken  to 
the  said  answer. 

•  1st  Exception.   For,  that  the  said  master  has  report^ 
ed,  that  thQ  defendant  had  given  no  answer  to  the  mat^ 
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ier  of  the  fiivt  exoeptkm :  whereas,  the  defendant  in- 
sists, that  he  has  fully  and  completely  answered  the 
natter  of  the  said  first  exception,  as  far  as  the  defend- 
^  ant  was  bound  and  compellable  to  answer  the  same, 

and  tbii  such  answer  thereto  is  sufficient  and  perfect. 
2d  Kxception.  Fw,  that  the  said  master  hath,  in 
and  by  his  said  report,  certified,  that  in  his  opinion, 
certain  parts  of  tbe  said  ai^wer  referred  to  in  his  said 
report  are  irrelevant — ^and  has  stated  at  large  tbe  rea- 
sons of  hi|  opinion ;  the  said  defendant  insistii^,  that 
those  parts  of  his  said  answer  referred  to  in  said  report 
and  certificate  as  irrelevant,  are  not  irrelevant,  doth 
therefore  except  to  the  opinion  of  the  said  master  as 
erroneous,  and  to  tbe  reasoning  upon  which  the  said 
professes  to  be  founded  as  erroneous.  In  all  which 
particulars,  the  said  defendant  doth  except  to  the  said 
master's  report,  and  humbly  appeals  therefrom  to  the 
Judgment  of  this  honorable  court. 

G.  H.  SoFr.  for  Deft 
{j.  M.  of  Counsel. 

ft 

Order  of  the  emirt  on  thB  txcepHans  to  Uu  master^s 

rqfort 

Jn  Chancery. 

SA.  B.  Complainant, 
and 
C.  D.  Defendant. 

t5.  Order  ^^^  exceptions  taken  by  the  defendant,  to  the  re- 
SrSiJ***'*"'  port  of  I.  H.  Esq.  one  of  the  masters  of  this  court, 
tioDfc  made  oq  a  reference  to  the  said  master,  to  !iook  into 

the  complainant's  bill,  the  defendant's  answer,  and  ex- 
ceptions of  the  complainant  taken  to  such  answer, 
coming  on  to  be  heard  this  day,  and  the  subject  ns^tter 
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of  tlie  said  exceptkms  having  been  argued  and  de- 
bated by  Mr.  on  behalf  of  the  said 
defendant^  and  by  Mr.  on  behalf 
of  the  complainant,  it  is  ontered,  adjudged,  and  de- 
creed, and  his  honor  the  Chancellor,  doth  order,  ad*  * 
judge  and  decree,  that  the  first  exception  taken  by  the 
said  defendant  to  the  said  report  be  disallowed  and 
orerruled,  and  that  the  said  defendant  put  In  and  file 
within  days,  a  further  and  perfect  answer  to 
such  parts  of  the  said  bill,  as  are  referred  to  in  the  said 
exceptions  so  taken  thereto  by  the  complainant,  and  al- 
lowed by  the  said  master,  in  and  by  his  said  report. 
And  it  is  further  ordered,  that  the  second  exception 
taken  by  the  said  defendant,  to  the  said  report  of  the 
said  maister,  be  overruled  and  disallowed,  and  that  the 
part  of  the  defendant's  said  answer  referred  to  in  the 
said  report,  beginning  with  the  word  and  ending 
with  the  word  in  the  fourth  line  thereafter ,  be 
struck  out  of  the  said  answer ;  and  it  is  further  order- 
ed, that  the  said  defendant  pay  to  the  said  complainant, 
his  costs  of  the  said  exceptions  so  taken  by  the  said 
complainant  to  the  said  answer,  and  of  all  the  subse- 
quent proceedings  thereupon,  and  that  the  complain- 
ant have  execution  thereof. 

Reference  of  hills  far  scandal  or  impertinence. 

It  may  be  proper  here  to  observe,  that  if  the  Wflentl^'of^ST 
filed  by  the  plaintifi*  contain  scandalous  or  impertinent  fmp^^^e^ 
matter,  the  defendant  is  entitled  to  have  the  same  ex- 
punged, and  for  that  purpose  may  obtain  an  order,  that 
the  bill  be  referred  to  a  master  for  scandal  or  imperti- 
nence, and  if  the  master  reports  that  it  is  scandalous  or 
impertinent^  the  court,  upon  th^  defendant's  applica-* 
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tion>  will  make  another  order,  that  such  improper  mat* 
ter  be  expunged  by  tlie  master,  and  that  the  defendant 
be  allowed  his  costs.  In  consequence  of  this  order, 
the  clerk  in  court,  with  whom  the  bill  is  filed,  will  at- 
tend before  the  master,  who  will  strike  bis  pen  through 
the  objectionable  words,  setting  his  initials  against  the 
parts  so  expunged.  But  if  the  master  reports  that  .the 
bill  is  not  scandalous  or  impertinent,  the  party  pro« 
curing  the  reference  pays  the  costs  of  iU  Either  party 
may  except  to  the  master's  report,(a)  A  bill  cannot 
he  referred  for  impertinence  after  answer,  nor  even 
after  submitting  to  answer,  as  by  praying  time  ;(b)  but 
it  may  be  referred  for  scandal  at  any  tim^,(c)  in  order 
to  preserve  the  purity  of  the  records  of  the  court.(d) 

If  a  bill  is  scandalous,  it  is  iropeilinent  of  course ; 
but  it  may  be  impertinent,  without  being  scandalous. 
Nothing  relevant  is  scandalous,  and  the  nuy us  or  minus 
of  the  relevancy  is  not  materiaL(e) 


(a)  NewUnd,  37.  8  Mad.  S8t. 
(A)  2  Ves.  631. 
(«)syet.e81.1IX«k.l7S,    . 


(d)  5  Vet.  656.  8  Mad.  «1. ' 

(e)  I  Vm.  24.  Fenboolet  ▼•  Pantvai^ti 
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I^EFERENCE  TO   REPORT  ON   AND   SELL   MORTGAGED  IPRE- 

MISES. 

Special   C<mietit$. 

I.  Of  obtaining  such  Reference,  and  proceedings  thereon. 

II.  Form  of  Order  of  reference. 
IlL    do.    of  master's  report  of  amount  due. 
IV.    do.  of  affidavit  of  regularity; 

v..   da  •  order  of  sale  of  premises* 
VI.  Sales  before  the  master. 

1.  Statutes  respecting  such  sales. 

2.  Advertisement. 

5.  Fees  of  the  master. 

4.  Decisions  respecting  sales  before  the  master. 

6.  Filing  the  mortgage  with  the  register  before  the  deed  is 

executed. 
0.  Deed  of  the  master. 

7.  Master's  repott  of  sale. 

In  the  preceding  part  of  this  treatise,  under  the  title  i:  Ofobtaia. 
or  foreclosure,  equity  of  redemption,  as  well  as  ap- "oc "uidpro^ 
pearance,  which  points  out  the  mode  of  proceeding  Jn  *••*'"'«•**'*' 
order  to  take  a  bill  pro  confesso  against  a  defendant 
mortgagor,  commencing  with  page  56,  and  extending 
to  80,  having  treated  on  the  subject  of  mortgages,  it 
is  \\ete  contemplated  to  continue  this  subject,  under 
the  title  of  a  reference  to  a  master  to  report  on  and 
dell  mortgaged  premises — ^being  the  next  step  neces- 
sary to  be  taken  by  the  mortgagee  in  order  to  fore- 
close the  equity  of  redemption,  and  recover  his  mo- 
ney with  interest  and  costs-.  And  for  this  end,  it  is 
provided  by  the  ninety-first  rule  of  court,  that  on  bills 
to  procure  a  foi^closure,  or  satisfaction  of  any  mort- 
gage, if  the  same  shall  have  been  taken  pro  confesso, 
according  to  the  rules  and  practice  of  the  court,  the 


complaioant  may  thereupon,  at  any  time,  enter  as  ol 
CQurse,  a  rule  for  a  reference  to  a  master  residing  in 
any  county  of  this  state,  to  compute  the  amount  due 
on  the  same ;  but  every  such  cause  shall  be  regularly 
set  down  for  hearing,  at  t^nn,  upon  the  report^  before 
a  final  decree,  and  shall  have  preference  to  other 
causes  on  the  calendar.  And  in  order  to  guard  against 
collusion  and  oppression,  it  shall  be  incumbent  on  the 
complainant,  on  every  such  hearing,  to  .^w  by  aflS- 
davit  or  otherwise,  to  the  satisfaction  of  the  court,  the 
regularity  of  the  proceeding  to  take  the  bill  pro  con* 
fesso. 

The  preceding  rule  applies  to  cases  where  the  bill 
is  taken  pro  eonfesso,  when  a  reference  may  be  made 
to  a  master  inmiediately,  wbo  proceeds  in  the  manner 
before  pointed  out,  and  makes  his  report ;  at  the  first 
term  of  the  court  thereafter,  the  plaintiff's  solicitor 
produces  to  tlie  court  the  master's  report,  add  an  affi^ 
davit  of  the  regularity  of  the  proceedings  to  take  Hie 
bill  pro  co9^esso,  and  thereupon  moves  for  the  confir- 
mation of  the  report,  and  for  an  order  to  sell  tbe  pre^ 
mises. 

The  same  course  is  substantially  adopted  where  the 
defendant  appears  and  makes  defence,  except  only  that 
in  this  case,  the  order  of  reference  to  compute  the 
amount  due,  is  made  upon  a  formal  bearing  oi  the 
cause,  and  the  parties  are  called  before  the  master  ia 
the  ordinary  mode  by  summons ;  and  the  report  of  the 
master  being  filed^  the  cause  is  brought  on  upon  the  te^ 
port  for  further  directions  to  obtain  the  decree  or  pr* 
der,  for  the  sale  of  the  mortgaged  premide9.(a)  A 
decree  of  sale,  entered  immediately  pn  filing  the  r^ 
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port  was  set  aside  for  irregularity. (J)  But  where  the 
bill  has  been  taken  pro  confessoy  and  no  person  appears 
for  the  defendants,  then  these  notices  are  not  neces- 
sary, and  a  decree  for  sale  is  made  upon  filing  the  affi- 
davit of  irregularity  and  the  m£kster's  report,  and  on 
motion  in  open  court.  The  order  for  sale  must  con- 
tain the  particular  boundaries  of  the  mortgaged  pre- 
mises, so  far  at  least  as  the  same  can  be  ascertained 
from  the  mortgage.(c) 

Order  of  reference  to  a  master  to  compute  the  amount  due» 

In  Chancery. 

A.  B.  Complainant, 
Between    i  and 

C.  D.  E.  F.  G.  H.  Defendants. 


The  bill  filed  by  the  complainant  in  the  above  cause 
having  been  taken  pro  confesso  against  all  the  said  de*"^*" 
fendants,  thereupon,  and  on  motion  of  Mr« 
the  solicitor  for  the  said  complainant,  it  is  ordered,  ad* 
judged  and  decreed,  that  it  be  referred  to  one  of  the 
masters  of  this  court,  to  compute  and  ascertain  the 
amount  due  to  the  complainant  from  the  said  C.  D.  for 
principal  and  interest  on  the  several  bonds  and  mort- 
gages mentioned  and  set  forth  in  the  said  complainant's 
bill  of  complaint,  and  that  he  make  report  thereon  to 
this  court  with  all  convenient  speed ;  and  all  further 
directions  are  reserved  until  the  coming  in  of  the  said 
report. 

C^J  Ibid.  fej  Rule  99. 
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complainant  may  thereupon,  at  any  time,  enter  as  ot 
course,  a  rule  for  a  reference  to  a  master  residing  in- 
any  county  of  this  state,  to  compute  the  amount  due 
on  the  same ;  but  every  such  cause  shall  be  regularly 
set  down  for  hearing,  at  t^rm,  upon  the  report^  before 
a  final  decree,  and  shall  have  preference  to  other 
causes  on  the  calendar.  And  in  order  to  guard  against 
collusion  and  oppression,  it  shall  be  incumbent  on  the 
complainant,  on  every  such  heaiing,  to  ihow  by  aflS- 
davit  or  otherwise,  to  the  satisfaction  of  the  court,  the 
regularity  of  the  proceeding  to  take  the  bill  pro  con- 
fesso. 

The  preceding  rule  applies  to  cases  where  the  bill 
is  taken  pro  eonfesso,  when  a  reference  may  be  made 
to  a  master  immediately,  who  proceeds  in  the  manner 
before  pointed  out,  and  makes  his  repiort ;  at  the  first 
term  of  the  court  thereafter,  the  plaintifiTs  solicitor 
produces  to  tlie  court  the  master's  report,  add  an  affi'- 
davit  of  the  regularity  of  the  proceedings  to  take  tibe 
bill  pro  cof^esso,  and  thereupon  moves  for  the  confir- 
mation of  the  report,  and  for  an  order  to  sell  tbe  pre^ 
mises. 

The  same  course  is  substantially  adopted  where  the 
defendant  appears  and  mak^s  defence,  except  only  that 
in  this  case,  the  order  of  reference  to  compute  the 
amount  due,  is  made  upon  a  formal  bearing  of  the 
cause,  and  the  parties  are  called  before  the  master  in 
the  ordinary  mode  by  summons ;  and  the  report  of  die 
master  being  filed^  the  cause  is  brought  on  upon  the  te^ 
port  for  further  directions  to  obtain  the  decree  or  pr* 
der,  for  the  sale  of  the  mortgaged  premide3.(a)  A 
decree  of  sale,  entered  immediately  on  filing  the  r^ 


ftfj  Dcftn  T.  Co<t4iBgt(Ni»  jlMini.  ChM.  B«f.  m« 


M 


CHANCERY  PRACT1C8.  3dO 

port  was  set  aside  for  irregularity,(J)  But  where  the 
bill  has  been  taken  pro  confesso,  and  no  person  appears 
for  the  defendants,  then  these  notices  are  not  neces- 
sary, and  a  decree  for  sale  is  made  upon  filing  the  afii^ 
davit  of  irregularity  and  the  master's  report,  and  on 
motion  in  open  court.  The  order  for  sale  must  con- 
tain the  particuldt  boundaries  of  the  mortgaged  pre- 
mises, so  far  at  least  as  the  same  can  be  ascertained 
from  the  mortgage.(c) 

« 

Order  of  reference  to  a  master  to  compute  the  amovnt  due» 

In  Chancery. 

SA.  B.  Complainant, 
and 
C.  D.  E.  F.  G.  H.  Defendants- 

The  bill  filed  by  the  complainant  in  the  above  cause    ^  q^j^^ 
having  been  taken  pro  confesso  against  all  the  said  de*"^*""*^- 
fendants,  thereupon,  and  on  motion  of  Mr« 
the  solicitor  for  the  said  complainant,  it  is  ordered,  ad* 
judged  and  decreed,  that  it  be  referred  to  one  of  the 
masters  of  this  court,  to  compute  and  ascertain  the 
amount  due  to  the  complainant  from  the  said  C.  Db  for 
principal  and  interest  on  the  several  bonds  and  mort- 
gages mentioned  and  set  forth  in  the' said  complainant's 
bill  of  complaint,  and  that  he  make  report  thereon  to 
this  court  with  all  convenient  speed ;  and  all  further 
directions  are  reserved  until  the  coming  in  of  the  said 
report. 

C^J  Ibid.  CO  Rule  99. 
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Master* s  report  of  amount  due. 

In  Chancery. 

SA.  B«  Complainant, 
and 
C.  D.  E.  F.  G.  H.  Defendants. 

.5  MMtertTo  the  Honorable  James  Kent,  Chancellor  of  the 

feport  of 

tmooBt  due.  State  of  Ncw-York. 

In  pursuance  of  an  order  of  this  honorable  court, 
made  in  the  above  cause,  bearing  date  the  day 

1818,  by  which  it  was  referred  to  one  of 
the  masters  of  this  honorable  court,  to  compute  and 
ascertain  the  amount  due  to  the  complainant  in  the 
above  cause,  for  principal  and  interest  on  the  several 
bonds  ami  mortgages  mentioned  and  set  forth  in  the 
said,  complainant's  bill  of  complaint,  and  that  he 
make  report  thereon  with  all  convenient  speed; 
I;  the  subscriber^  one  of  the  masters  of  this  honor-  ^ 
able  court,  by  virtue  of,  and  pursuant  to  the  said  order, 
do  hereby  report — ^that  the  solicitor  for  the  complain- 
ant in  the,  above  cause,  has  appeared  before  me  on  the 
matters  in  reference  therein  mentioned,  and  I  do  fur- 
-  ther  certify  and  report,  that  I  have  computed  and  as- 
certained the  amount  due  to  the  above  complainant  for 
principal  and  interest,  on  the  several  bonds  and  mort- 
gages o^ntioned  and  set  forth  in  the  complainant's  bUl 
of  complaint,  to  be  the  sum  of  J? 2,5 10  47.  and  1  da 
further  certify  and  report,  that  the  schedule  hereunto 
annexed  marked  A.  and  making  part  of  this  my  re- 
port, contains  a  statement  and  account  of  the  principal 
and  interest  moneys  due  to  the  above  complainant  on 
the  said  bonds  and  mortgages,  and  to  which  for  greater 
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certainty  I  refer.     All  which  is   respectfully  sub- 
mitted. 
Dated,  New- York,  May  1, 1818. 

I.  H.  Master  in  Chancery. 

Schedule  marked  A.  referred  to  in  the  preceding  report. 

One  bond,  bearing  date  the  18th  June,  181 1, 

made  in  the  penal  sum  of  8^3,000,  condi-  . 

tionedfor  the  paymentof  the  sumof!$l,500, 

with  interest,  on  the  i  8th  of  June,  there- 
after.  The  interest  on  which  is  paid  up  to 

the  3d  day  of  January,  ^817,  which  bond 

is  secured  by  a  mortgage  bearing  eTen' 

date  with  the  said  bond. 

Principal    81500    0 
Interest  due  thereon  from  the  3d  day  of 

January,  1817,  to  the  1st  of  May,  1818, 

is  1  year,  3  months,  and  28  days,  at  7  per 

cent,  is,  139  42 

One  other  bond,  bearing  date  the  9th  of  July, 

1811,  made  in  the  penal  sum  of  8l,600,con- 

ditioned  for  the  payment  of  8800,  with  in- 
terest, on  the  9th  of  July,  thereafter.  The 

interest  on  which  is  paid  up  to  the  9th  of 

July,  1815,  which  bond  is  secured  by  *a 

mortgage  bearing  even  date  with  the  said 

bond. 

Principal        800    0 
Interest  due  thereon  from  the  24th  day  of 

January,  1817,  to  the  1st  of  May,  1818,  is 

]  year,  3  months,  and  7  days,  at  7  per 

cent,  is,  ,        .        -        -        .  71     5 

Amount  due  comprt  Ist  of  May,  1818.         S2510  47 
Dated,  New-York,  May  1, 1818. 

I.  H.  Master  in  Chancer^. 
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Affidavit  of  regularity  of  proceedings. 

In  Chancery. 

A,  B.  Complainant, 
Between  2  and 

C.  D.  E.  F.  G.  H.  Defendants. 

City  and  County  of  New-  York,  ss. 

rfAgJla^krof  E.  F.  of  the  city  of  New^York,  solicitor  for  the 
FroeeediDgt.  g^jj^y^  naiTied  Complainant,  being  duly  sworn,  sailb, 
that  the  bill  in  this  cause  was  filed  for  the  pur- 
pose of  foreclosing  two  certain'  mortgages,  executed 
by  the  defendant  C.  D.  That  all  the  other  defendants 
are  made  parties  to  this  suit,  as  judgment  creditors  of 
the  said  C.  D.  having  recovered  sundry  judgments 
against  him,  all  being  subsequent  to  the  execution  of 
the  said  two  mortgages.  That,  as  appears  to  depo- 
nent, from  his  register,  which  he  believes  to  be  cor- 
rect, the  said  bill  was  filed,  and  the  subpoenas  therein 
issued,  on  the  thirteenth  day  of  October,  1817,  tested 
on  the  said  thirteenth  of  October,  and  returnable  on 
the  twentieth  of  the  same  month ;  that  the  said  sub- 
poenas were  served  upon  the  several  defendants  in  the 
manner  and  at  the  several  times  herein  after  mention- 
ed, that  is  to  say,  on  the  fourteenth  day  of  October 
aforesaid,  upon  C.  D.  and  E.  F.  by  delivering  a  copy 
of  the  original  subpoena  for  each  of  the  said  defend* 
ants  respectively,  to  the  above  named  C.  D.  and 
E.  F.  personally  ;  and  on  the  fifteenth  day  of  Octo- 
ber aforesaid,  upon  the  said  G.  H.  by  delivering 
a  copy  thereof  to  him  personally ;  that  each  of  the 
copies  above  mentioned  respectively  was  inscribed 
"  Copy,"  and  subscribed  with  the  name  of  the  depo- 
nent as  the  solicitor  of  the  complainant,  and  that  ix\ 


CHANCERY  PRACTICE.  309 

each  case  respectively,  the  seiTice  was  made  by  deli- 
vering a  copy  of  the  said  subpoena,  and  showing  the 
original  at  the  same  time« 

That  no  notice '  of  appearance,  by  or  on  behalf  of 
any  of  the  defendants  having  been  received  by  depo- 
nent on  the  twenty-second  day  of  November,  1817, 
he,  the  deponent,  caused  an  order  to  be  entered  on 
that  day  with  the  assistant  register  of  this  court> 
grounded  on  an  affidavit  of  the  due  service  of  the  sub- 
poenas in  this  cause,  and  of  no  appearance  having  been 
entered,  requiring  the  defendants  to  appear  and  an- 
swer the  bill  filed  in  this  cause  within  six  weeks  there- 

a 

after,  or  that  the  same  would  be  taken  pro  confesso 
against  them. 

That  on  the  sixteenth  day  of  January,  1818,  no  ap- 
pearance having  been  entered,  nor  answer  filed  on  be^ 
half  of  any  of  the  said  defendants,  although  mQre  than 
six  weeks  had  elapsed  from  the  time  of  entering  the 
said  order,  requiring  the  said  defendants  to  appear  and 
answer ;  the  deponent  filed  an  affidavit  of  such  default, 
together  with  a  certificate  of  Edmund  Elmendarf,  one 
of  the  clerks  of  this  court,  that  no  appearance  nor  an- 
swer had  been  filed  with  him  by  any  of  the  said  de- 
fendants, and  thereupon  an  order  was  entered  on  the 
said  sixteenth  day  of  January,  that  the  said  bill  be  ta- 
ken pro  corrfcsso  against  all  the  said  defendants,  to  the 
end,  that  such  further  order  may  be  made  in  the  pre- 
mises, as  to  this  court  may  seem  meet. 

And  deponent  further  saith,  that  all  the  proceedings 
in  this  cause  have  been  regular,  to  the  best  of  depo- 
lient's  knowledge  and  belief. 

£•  F* 
Sworn  this  I6th  day  of  January,  1818,  before  me, 

I.  H.  Master  in  Chancery* 
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Order  of  sale  of  premises. 

At  a  Court  of  Chancery,  held  for  the  State  of  New- 
York,  at  the  City-Hall,  of  the  City  of  New- York,  on 
the  daj'  of  in  the  year  of  our  Lord 

one  thousand  eight  hundred  and  eighteen. 

Present, 
The  Honorable  James  Kent,  Chancellor. 

In  Chancery. 

A.  B.  Complainant, 
Between    ^  and 

C.  D.  E.  F.  G.  H.  Defendant. 

mAe  rf"'*'  ^  Upon  reading  and  filing  the  report  made  in  this 
cause,  by  I.  H.  one  of  the  masters  of  this  court,  bear* 
ing  date  on  the  first  day  of  May,  1818,  to  whom  it  was 
referred  to  ascertain  arid  compute  the  amount  due  to 
the  complainant,  upon  and  by  virtue  of  the  several 
bonds  and  indentures  of  mortgages,  mentioned  and  set 
forth  in  the  complainant's  bill  of  complaint,  by  which 
said  report  it  appears,  that  there  is  due  to  the  com- 
plainant, by  virtue  of  the  said  several  bonds  and  inden- 
tures of  mortgages,  ihe  sum  of  two  thousand  five  hun- 
dred and  ten  dollars  and  forty-seven  cents ;  and  on 
reading  and  filing  an  afiSdavit  of  £•  F.  the  complain- 
ant's solicitor,  of  the  regularity  of  the  proceedings  to 
take  the  bill  pro  confesso  in  this  cause,  thereupon,  and 
on  motion  of  Mr.  counsel  for  the  complain- 

ant, his  honor  the  Chancellor,  doth  this  day  order,  ad- 
judge and  decree,  that  the  said  report,  and  all  the  mat- 
ters and  things  therein  contained,  do  stand  ratified 
and  confirmed ;  and  it  is  further  ordered,  adjudged 
wd  decreed,  that  all  and  singular  the  several  and  re8-> 
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peotive  mortgaged  premises,  mentioned  and  described 
in  the  complainant's  bill  of  complaint  in  this  cause, 
with  the  appurtenances,  be  sold  at  public  auction  to 
the  highest  bidder,  by  and  under  the  direction  of  one 
of  the  masters  of  this  court,  the  said  master  giving 
weeks*  previous  notice,  of  the  time  and  place  of  the 
sale  thereof,  in  two  of  the  public  newspapers  printed 
in  the  city  of  New-York,  which  said  mortgaged  pre- 
mises are  described  as  follows,  viz.  All  those  four  cer- 
tain lots  of  ground,  &c.  (taking  in  the  boundaries.) 

That  the  said  master  execute  a  deed  of  the  same  to 
the  purchaser  or  purchasers  thereof;  that  he  bring  the 
moneys  arising  from  such  sale  thereof  into  this  court, 
and  deposit  the  same  with  the  assistant  register  thereof; 
and  that  the  said  master  make  report  of  his  proceedings 
herein  with  ail  convenient  speed. 

And  it  is  further  ordered,  that  out  of  the  moneys 
arising  from  such  sale,  the  said  assistant  register  p^y 
to  the  complainant's  solicitor  his  costs  to  be  taxed 
in  this  cause,  and  also  the  said  sum  of  two  thousand 
five  hundred  and  ten  dollars  and  forty-seven  cents,  by 
the  master,  reported  to  be  due  to  the  complainant,  to- 
gether with  the  lawful  interest  thereof,  to  be  computed 
from  the  first  day  of  May,  1818,  being  the  day  of  the 
date  of  the  said  master's  report,  and  that  the  residue, 
if  any  there  shall  be  of  the  said  moneys,  be  paid  to 
the  defendant  C.  D.  or  remain  in  court  to  abide  the  fu- 
ture ordei:  thereof. 

^  UfwDj  9im  wttkM,  but  ia  the  •Uj  of  NcwYork  toneUmet  lArvff  waeki. 
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Sales  brfare  the  mcLster. 

6.  s«iet  be.     Our  practice  on  this  subject  is  variant  from  the  En- 
ter?   *  "*^gli5h,  and  depends  much  on  our  statutes  and  rules  of 
court  which  govern  it.* 

*  The  many  and  useful  decisions,  ivhich  have  grown  out  of  the 
Eoglisb  practice  on  the  sale  of  mortgaged  premises  before  a  master^  as 
well  as  the  principles  which  govern  them,  have  induced  the  com- 
piler to  give  under  this  head,  in  the  form  of  a  note,  a  sketch  of  the 
English  practice  ;  in  order  that  the  practitioner  ma  j  judge  of  the 
applicability  of  the  English  decisions  to  our  practice,  which  in  some 
leading  points  is  Variant  from  the  English. (ct) 

In  England,  at  the  time  appointed  for  the  sale,  the  person  desirous 
of  bidding  attends  at  the  master^s  office  and  subscribes  his  name  in  a 
book  prepared  for  the  purpose,  to  give  a  sum  bid  by  him  for  the  lot 
in  question  :  if  no  person  is  found  to  advance  upon  the  last  bidder, 
he  is  declared  the  purchaser ;  he  then  procures  a  report  from  the 
roaster  of  his  being  the  best  purchaser  ;  he  must  then  proceed  in  the 
usual  course  of  confirming  the  master's  report.  The  purchaser  after 
having  confirmed  the  master's  report  absolutely,  is  entitled  to  a  con- 
veyance of  the  estate  on  payment  of'the  purchase  money,  and  may 
obtain  an  order  for  leave  to  pay  in  his  purchase  money,  and  be  let 
into  possession  of  the  estates,  and  into  the  receipt  of  the  rents  and 
profits  of  the  estate  as  from  the  last  quarter  day  preceding  the  appli- 
cation ;  except  in  the  case  of  collieries,  when  the  purchaser  is  entitled 
to  the  profits  only  from  the  preceding  month  ;  there  being  no  such 
thing  as  a  quarter  day  in  such  concern,  and  the  profits  being  settled 
monthly.  8  Yes.  50S.  But  before  the  purchaser  makes  an  appli- 
cation for  the  above  order  he  ought  to  be  well  satisfied  with  the 
title  ;  for  the  order  recites  that  he  is  content  with  the  title.  If  there- 
fore the  purchaser  upon  looking  into  the  abstract  of  the  title,  finds 
objections  to  it,  he  ought  to  procure  an  order  for  a  reference  to  the 
master  upon  the  title,  and  if  the  master  reports  against  it,  he  may  be 
discharged  from  the  purchase. 

If  the  purchaser  after  the  masters  report  confirmed,  should  be  un- 
willing   to  complete  his   purchase,   the   plaintiff'  should   obtain  a 

('aj  NewUnd,  166,  6co. 


iVbere  a  decree  directs  estates  to  be  sold,  a  particu* 
lar  of  ihein  must  be  prepared  by  Uie  plaintiff's  solicitor, 
which  being  allowed  by  the  master^  the  adrertisements 
for  the  sale  are  prepared  and  published ;  the  master's 
signature  having  been  previously  put  to  the  draft  of 

reference  to  a  master  to  look  into  tbe  title,  if  that  reference  has  not 
been  already 'obtained,  and  if  tbe  master  approves  of  the  title,  be 
tnay  obtain  an  order  that  tbe  purchaser  should  paj  in  his  purchase 
money  within  a  certain  time,  or  that  an  attachment  should  issue  against 
bim.  14  Ves.  512*  Also  tbe  purchaser  may,  upon  motion  of  tbei 
plaintiff,  be  discharged  from  his  purchase,  and  a  re-sale  Will  lie  direct- 
ed ;  if  be  takes  no  steps  for  a  considerable  time  after,  the  order 
beGi>me6  absolute,  14  Ves.  512.  But  tbe  court  will  not  order  tbe 
)>iin:baser  to  pay  in  his  purchase  money  before  tbe  c<Hifirmation  of 
tbe  report  2  Ve5.  jun.  335. 

But  it  may  happen,  that  although  a  person  is  reported  tbe  beat 
purchaser,  yet  before  be  has  confirmed  tbe  report  absolutely  tbe 
bidding  may  be  opened.  For  if  a  person  will  make  a  proper  advance 
on  tbe  sum  offered  by  tbe  highest  bidder  for  tbe  lot  in  question,  tbe 
former  may  by  applying  to  the  court  before  or  en  the  day  when  the 
motion  is  made  to  confirm  tbe  order  nisi,  and  offering  tbe  requisite 
advance,  and  giving  notice  to  the  purchaser,  and  the  partiet  in  tbe 
court,  obtain  an  order  to  open  tbe  biddings ;  provided  he  did  not 
attend  at  tbe  sale,  which  would  preclude  him  from  opening  Ibe  bid-* 
dings,  5  Ves.  655.  ted,  -oide  6  Ves.  513.  Tbe  court  liowever  has 
pertmUed  biddings  to  be  opened  upon  a  second  application  by  the 
same  i^rson,  tbe  purchaser  not  appearing  or  objecting.  16  Ves.  140. 
There  is  no  general  rule  which  settles  the  amount  ol  the  advance  which 
tbe  court  will  require.  Jn  some  cases,  tbe  court  has  taken  ten  per 
cent,  -oide  observations  of  Lord  Eldon,  14  Ves.  161.  In  some  cases 
tbe  court  has  required  more,  particularly  in  small  sums,  4  Ves.  700. 
T  Ves.  420.  6  Ves.  214.  2  Ves.  jun.  487.  and  6  Ves.  466.  and  in  some 
cases  the  court  has  been  satisfied  with  less.  1  Ves.  jun«  459.  5  Ves.  146. 
Tbe  court  likewise  invariably  (6  Ves.  513.)  requires  a  dcfposit  to  be 
made  by  the  person  opening  tbe  biddings,  usually  twenty  per  cent, 
arfid  sometimes  more,  6  Yes.  466.  2  Ves.  jun.  487.  and  also,  that  he 
should  pay  the  purchaser  his  eipenses  incurred  by  the  former  bidU 
dings,  tbe  court  leaving  it  to  the  master  to  make  tbe  allovraoce 

40 
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tfae  advertisements.  The  sale  is  of  a  public  nature, 
and  usually  conducted  by  an  auctioneer,  or  some  pub- 
lic officer  employed  on  the  occasion  by  the  mastery 
and  under  his  immediate  inspection  and  control,  who 
executes  a  deed  to  the  purchaser  of  the  mortgaged|pre- 
mises  upon  his  compliance  with  the  terms  of  the  sale, 
under  the  provisions  of  the  act  of  the  1 0th  of  ApriU 
i^^?wcr^^S'3,  sections  11,  12.(a)  which  directs  that  all  sales  of 
■^•^  mortgaged  premises,  under  a  decree  of  the  court  of 

Chancery,  shall  be  made,  and  deeds  executed  for  the 
same,  by  one  of  the  masters  of  the  said  court,  which 

accordiitg  to  the  practice.  2  Ves.  jun.  286.  But  ii  fbe  person  who 
opens  the  biddings  is  oiit*bid  at  the  re-sale,  be  wiH  not  be  entitled  ttf 
hi$  costs*  however  highly  his  interference  might  have  Benefitted 
the  estate,  8  Yes  214.  unless  be  has  opened  the  biddings,  not  for  bis 
oipn  benefit,  but  for  the  benefit  of  aM  parties  concerned.  9  Ves.  348. 
13^  Ves.  61. 

But  generally  the  court  will  not  permit  biddings  to  be  opened  afler 
the  master^s  report  has  been  confirmed  absolutely,  although  a  great 
advance  is  offered,  3  Uro.  C.  C.  475.  3  Anst.  650.  or  altfaoogh  the  de- 
lay of  the  party  not  making  the  application  sooner  arose  from  the  mista. 
ken  i4iea,  that  another  person  had  given  notice  of  a  motion  for  the  same 
purpose.  II  Ves.  57.  14  Ves.  151.  In  cases  however  of  fraud  or  mis*' 
eonduct  in  the  purchaser,  or  where  some  principle  arises  out  of  faiv 
character  as  connected  with  the  ownership  of  the  estate,  11  Vet*  57« 
or  where  there  ie  fraudulent  negligence  in  the  agent,  of  which  it  is 
against  conscience  that  the  purchaser  should  take  advantage,  4  Bro. 
C.  C.  172.  11  Ves.  67.  etvide  I  Bro.  C.  0.  287.  the  confirmation 
of  the  master's  report  will  not  prevent  the  biddings   from  being 

opened. 

Before  we  leave  this  subject,  it  is  necessary  to  observe,  that  a 

person  may  be  substituted  for  a  purchaser  without  the  necessity  ef 

a&  application  for  a  re-sale  upon  the   latter  consenting  to  its  being 

done,  and  the  former  paying  the  necessary  deposit  in  court,  and  oa 

aa  affidavit  that  there  was  no  underhand  bargain   between  them* 

6Ves>S15.  Newlandy  166,  167,  168,  169,  170. 

r«J  1 K.  B.  h,  490.  ■»  11—12. 
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Aetds  sliall  be  as  valid  as  if  the  same  had  been  exe<- 
£uted  by  the  mortgagor  and  the  mortgagee,  and  shall 
be  an  entire  bar  against  each  of  them,  and  their  heirs 
respectively,  both  at  law  and  in  equity,  and  the  pro- 
ceeds of  the  sale  shall  be  applied  to  the  discharge  of 
the  debt  due  and  adjudged  by  the  said  court,  and  the 
costs  awarded  by  said  court,  and  the  surplus,  if  any,  i 

shall  be  put  out  at  interest  for  the  benefit  of  the  defend- 
ant and  his  legal  representatives  or  assigns,  on  such  se< 
curity  as  the  court  shall  approve,  and  shall  be  paid  to 
him  or  them  on  application  to  and  by  order  of  the  said 
court ;  provided  always,  that  no  greater  estate  in  the 
premises  shall  vest  in  the  purchaser  upon  any  such  sale 
than  would  have  vested  in  the  mortgagee,  had  ^he 
equity  of  redemption  been  foreclosed.     * 

In  cases  where  the  decree,  for  the  sale  of  mortgaged 
premises,  shall  be  made  by  reason  by  non-payment  of 
interest  only,  or  of  any  portion  or  instalment  on  such 
mortgage,  and  where  a  bond  or  other  instrument  with  a 
penalty  shall  have  come  forfeited,  it  shall  be  lawful 
for  the  said  court  to  apply  the  proceeds  of  the  sale  of 
the  said  premises,  as  well  to  the  interest,  instalment  or 
portion  due,  as  towards  the  whole  residue  of  the  de- 
ipand,  which  hath  not  become  due  or  payable,  and  the 
residue  (if  any)  to  put  out  at  interest  and  pay  as  in  the 
preceding  sections  is  directed ;  provided  always,  that 
in  case  the  instalments,  or  portion  which  have  not  be- 
come due  or  payable  do  not  bear  interest,  then  the 
residue  of  the  moneys,  after  discharging  the  moneys 
already  due  and  payable,  besides  the  costs,  shall  be  put 
at  interest  upon  such  security,  and  in  such  manner 
as  the  court  shall  direct ;  and  the  same,  together  with 
the  interest  arising  therefrom,  shall  remain  under  the 
direction  of  the  said  court,  as  a  securitjr  to  the  com- 
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plainant,  for  the  instalments  or  portion  not  due,  and 
as  the  same  from  time  to  time 'become  due,  the 
court  shall  direct*  the  payment  thereof,  and  the  over- 
plug  (if  any)  shall  remaiq  for  the  benefit  of  the 
defendant,  his  legal  representatives  or  assigns,  to  be 
paid  him  or  them  upon  application  to  and  by  order  of 
the  said  court ;  and  provided  further,  that  if  any  de* 
fendant,  who  shall  not  have  been  served  with  the  first 
process  in  the  cause,  shall  before  sale  appear  and  pay 
such  costs  to  the  complainant  as  the  court  may  award, 
it  shall  and  may  be  lawful  for  the  court  to  stay  the 
9aid  sale,  and  such  proceedings  may  thereupon  be  bad 
as  if  the  defendant  had  been  served  with  the  first  pro* 
cess,  and  bad  regularly  appeared  tliereupon,(a) 

Adoertisemml  of  sale. 

«.  A^rerUic.  A  description  of  the  mortgaged  property  intended  to 
besoId,shaU  be  inserted  in  two  public  newspapers,agree- 
ably  to  the  order  of  the  court  j;  the  advertisement  shall 
apecify  the  time  and  place,  when  and  where  the  sale 
will  take  place.     The  form  of  which  is  as  follows : 

In  Chancery. 

C  A.  B.  Complainant, 
Between  <  and 

<C.  D.  E.  F.  G.  H.  Defendants. 

In  pursuance  of  a  decretal  order  of  the  court  of 
Phancery,  made  in  the  above  pause,  will  be  sold  under 
the  direction  of  the  subsoriber,  at  public  auction,  at 
the  Tontine  ColBFee-House,  in  the  city  of  New- York, 
on  Thursday  the  day  next,  at  12  o'clock 

at  noon  of  that  day,  all  those  five  certain  lots  of 
ground,  &e.  &c. 

Dated,  New- York,  1818. 

I.  H.  Masler  in  Chancery. 

fa  J  1  N.  R.  L.  49a  lee.  19. 


xnent. 
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Res  of  ike  mMter^ 

Whenever  sales  ^all  be  made  by  a  master  by  order  a.  Feci  of  the 
of  tbe  court,  if  the  amount  of  such  sale  shall  not  ex^^*^^^^* 
ceed  five  thousand  dollars,  the  master  shall  be  entHleit 
to  one  per  cent,  as  a  commission  on  such  sale  ;  if  it  ex* 
eeeds  five  thousand  dollars,  and  does  not  exceed  fifteen 
thousand  doUars,  then  he  shall  be  entitled  to  one  per 
cent  for  such  excess,  and  for  a  larger  sum,  bis  eommia- 
sion  shall  be  one  quarter  per  eeni.{d) 

Whenever  a  master  shall  advertise  mortgaged  pre« 
mises  for  sale  under  the  order  of  the  court,  and  the  de^-^ 
fendant  shall  pay  the  amount  due  before  the  sale,  the 
master  shall  be  allowed  half  commissions  on  tbe  annount 
reported  due.(J) 

Decisions  in  relation  to  saks  by  a  master. 

All  sales  of  mortgaged  premises  under  a  decree  of  ^  i>e«Mqii| 
the  court,  inust  be  made  by  a  master,  or  under  hisniou^  ^ 
directioi^(a) 

A  sale  by  a  person  deputed  for  that  purpose,  by  a 
master,  in  his  absence,  is  irregutar,  and  wiU  be  set 
aside.(&) 

A  sale  of  mortgaged  premises  under  a  decree,  wiU 
not  be  postponed  merely  on  account  of  tbe  existence 
of  a  war :  war,  as  a  general  calamity,  not  being  sufBr 
cient  to  justify  the  court  in  interrupting  the  adminkh 
tratioo  of  justice,  and  the  collection  of  debt&(c) 

(a)  Bqle  48.  W  Aid. 

(A)  B«te  74*  (c)  Aftor  t.  Qmiuyiie  «id  others  1 

(a)  H«|cv  T.  IImy«'i»  8  Jolms.  Chai.  Johni.  Cbao.  Bep.  810. 
ficp.  154« 
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But  if  it  should  be  made  satisfactorily  to  appear, 
that  there  was  any  immediate  or  impending  calamity 
oyer  the  city,  or  place  where  the  mortgaged  premises 
were  situated^  which  would  cause  the  suspension  of 
all  civil  business,  the  court  would  interfere  and  post* 
pone  the  sale.(<2) 

A  sale  of  mortgaged  premises  was  postponed  for  sir 
weeks,  to  give  the  mortgagor  an  opportunity  to  com-^ 
ply  with  the  proposal  of  the  mortgagee,  such  delay  be- 
ing  equally  beneficial  to  both  parties.(e) 

A  mortgagee,  or  assignee  of  a  mortgagee  in  posses- 
sion, is  not  to  be  allowed  for  the  improvements  in 
clearing  wild  land,  but  only  for  necessary  reparations, 
&c.  and  must  account  for  the  rents  and  profits  ieceiv-^ 
ed  by  him,  except  such  as  have  arisen  exclusively 
from  his  own  improvements,(/) 

A  decree  for  the  sale  of  mortgaged  property  on  a 
bill  to  foreclose,  is  a  final  decree,  and  may  be  appeal* 
ed  frora.(g) 

The  plaintifi''s  solicitor  should  attend  at  the  sale — 
the  lots  or  parcels  of  property  are  put  up  for  sale  and 
^knocked  down  to.  the  highest  bidder,  who  must  there* 
on  sign  a  paper,  or  memorandum  in  writing  containing 
the  terms  of  sale,  and  the  bidder  is  considered  the  pur- 
chaser. If  any  lots  remain  unsold,  they  must  be  again 
advertised  for  sale.(A) 

The  payment  of  the  deposit,  and  its  investment,  must 
be  regulated  by  the  orders  of  sale,  as  well  as  the  stand- 
ing rules  of  court(t) 

The  court  will  on  motion  discharge  a  purchaser, 
and  substitute  another  in  his  stead  by  the  payment  of 

(i)  Ibid.    1  JohM.  Clun.  Rep.  810.  ^    (g)  ^J  ▼•  Law»  8  Cnneh,  179. 

(«)  nid.  {h)  SagdeB»  81.  ko.  Tor.  Prw*  18t> 

(/)  Moore  t.  Cable,  i  Jobni.  Chan.  (»)  Ibid.  Sag. 
Sep.  ^5. 
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the  money,  and  an  affidavit  made  that  there  is  no  un- 
der-bargain ;  for  the  new  purchaser  may  give  the  other 
a  sum  of  money  to  attend  in  his  place,  and  so  deceive 
the  court(t) 

Although  more  of  the  estate  is  sold  than  is  neces^ 
sary  for  the  purposes  of  the  trust,  by  virtue  of  which 
the  decree  was  made,  yet  the  purchaser  can  make  no 
objection  to  it ;  but  if  there  is  a  mistake  in  relation  to 
the  identity  of  the  property  sold,  then  an  objection  as 
to  the  sale  would  he  good.(j) 

But  where  the  contract  is  not  unequitable,  a  purcha- 
ser must  proceed  in  his  purchase,  and  will  not  be  per* 
mitted  to  forfeit  his  deposit  and  abandon  the  contract. 
See  the  ecise  of  General  BercVs  estate.  (SugdeUy  32.) 

In  sales  by  auction  or  private  agreement,  the  con- 
tract is  complete  when  the  agreement  is  signed. 

If  a  purchaser  neglect  to  complete  his  purchase,  the 
practice  in  England  is,  to  confirm  the  report,  and  then 
if  the  purchaser  is  supposed  to  be  responsible,  to  get 
an  order  to  inquire  whether  the  party  can  make  out  a 
good  title,  and  if  he  can,  to  obtain  an  order  on  the  pur- 
chaser to  complete  his  purchase.(A:) 

A  purchaser,  agreeably  to  our  practice,  under  a  de- 
cree of  the  court,  at  a  master's  sale,  may  be  compelled 
to  complete  the  purchase,  and  the  court  where  the 
conditions  of  the  sale  gave  ho  alternative  to  the  pur- 
chaser, will  exercise  its  discretion,  under  the  circum- 
stances of  the  case,  in  coercing  the  purchaser  by  an  at- 
tachment.(/) 

(0  8iisdeD«Sl.  RigbjT.  M<Namtr%  (Ar)  SagdeD,  34  2  Fowler's  PrMttoe, 

6Vei.  j«o.  5U,  Vale  t.  Dtvenport,  31lLd8S. 

d  Vei.  Jan.  015.  (0  EzMOton  of  Bntfaer  ^  Cport- 

(0  SofdMi,  9S.  Lntwitih  t.  WinfiBrd,  Vtm^  S  Jehaa.  Chtti,  Kep.  505. 
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Where  ti^^o  or  more  persons  purchase  oine  lot^  iht 
mobey  must  be  paid  altogether ;  Ihe  court  will  not  al- 
low thera  to  pay  their  proportion  separately,  on  ac* 
count  of  the  confusion  which  might  ensue.(m) 

A  purchaser  under  a  decree,  is  entitled  to  be  l6t  into 
possession  of  the  estate  from  the  quarter-day  preceding 
bis  purchase^  pfiyitig  bis  money  before  tlie  following 
o»e,(ii) 

If  an  estates  directed  to  be  sold  before  a  master,  is 
sold  by  private  contract,  or  any  other  manner,  con^ 
trary  to  the  order  of  the  court,  and  not  actually  con- 
veyed to  the  purchaser,  the  court  will  take  no  notice 
of  the  sale,  but  will  direct  the  estate  to  be  sol4  before 
the  master  according  to  the  decree  ;(o)  and  a  person 
ijvho  has  notice  of  the  decree,  cannot  be  advised  to  pur-^ 
chase  the  estate,  unless  it  be  sold  before  the  inaster.(p) 

If  an  estate  be  sold  contrary  to  the  order  of  the 
Court,  and  H^  purchase  money  paid^  and  the  purchaser 
had  notice  of  ilie  decree,  he  will  have  no  remedy,  but 
ff  he  bought  without  ix>tice»  he  may  recover  at  law 
for  a  bueach  of  the  agreement.  (9) 

A  sale  before  a  naaster  is  not  within  the  statute  of 
frauds*  and  afiter  conflrmadpn  of  the  master's  report  of 
the  best  purchaser,  the  sale  will  be  carried  into  effect, 
even  again^  the  representative  of  the  purchaser,  al- 
though he  did  not  subscribe ;  the  judgment  of  the  court 
taking  it  out  of  the  statute  of  frauds. (r) 

If  the  estate  be  sutijedt  to  an  incumbrance,  which 
appears  upon  the  report,  the  purchaser  siiould  after 

CmJ  Stfgdeo,  SS.  Shrki*  t.  hhrft,  1    6  Vm.  jaik  617. 
Aott  S2.  {p)  Sufdeiip  ift 

fnj  Sogdto,  as.  Wm*  v.   Kinoo,       (q)  Sngdea,  41.  Raymowl  ▼•  WaWi* 
8Ve«  503.     ,  1.^  6«i  U)  Tat.  S14 

C*J  Sagdeiiy  40.  Annetlej  t.  Aihantf       (r)  Sagden,  41.  Attomej  Gcaenl  ▼• 
9  P.  Wmi.  S9S.   See  «»  partt  HagbeB,   Pay,  I  Yet.  SU. 


j^iving  tibticci  of  his  intention,  apply  to  the  cotlft'  for 
leaye  to  pay  off  tlie  chaise,  atid  to  pay  the  residue  of 
the  purchase  money  into  the  bank.(5) 

FHif^  the  mortage. 

Tlie  sefeniy'^second  tn%  of  Court  direcftsi  tlmiwli^i^  >.  ^«^ 
eter  a  master  in  chancery  ^ball  sfell  moil^aged  premises  SS  w^mn. 
m  pursuance  of  a  decree  of  this  court,  by  virtue  of  a. 
mortgage,  it  shall  be  the  duty  of  the  complainant,  of^ 
of  such  master^  before  he  executes  a  de^  to  the  piny 
cfaaseri  to  file  such  mortgage  in  the  office  of  the  regis^ 
ter  or  assistant  register  of  this  courts  unless  the  moM!^ 
gagee  or  holdel*  of  such  mortgage  shall  pre&r  to 
h'aye  it  recorded  at  lengthy  in  the  county  or  cona? 
ties  where  the  land  so  sold  shall  be  situated,  in  whidi 
case  it  shall  be  the  duty  of  the  mortgagee  or  bolder 
Of  such  mortgage^  to  cause  the  same  to  be  so  re^ 
corded^  before  the  noaster  selling  the  mortgaged 
pmmises  shall  give  a  deed  to  the  purchaser  of  sueli 
mcortgaged  premise8»  the  expense  of  which  filing 
or  recording,  and  entry  thereof,  shall  be  allowed 
in  lSkm  taxation  of  costs^  and  the  register  or  assistaflt 
vegifiter*  shall  make  ap  entry  in  the  minutes  of  the  filing 
of  every  such  mortgage^  and  the  tinle  thereof;  thfe  oiw 
der>  however,  not  to  extend  to  proceedings  mi  *  mort* 
gage  appearing^  by  the  pleadings  or  proofr  in  the  suit 
titareon  commeneed^  to  hare  been  lost  fxt  destroye4L{<) 

MBL^erU  dMl  Jm' mortgaged  frcmua. 

This  iaidenture>  made  tjhe  4^j  of  ^aJtu^*"^^ 

the  year  of  our  Lord  one  thousqpd  ei^  httodro^  aaiH 

(•)  Suidqp,  9ii»9S.  (f)  Bite  7^ 
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eighteen,  bc^tir^en  I.  Q.  Esq*  one  of  the  maBleirr  ii^ 
CSbaoqel^y  for  the  st^ieof  New-Yosk,  of  the  first  party 
and  T.  L.  Esq.  of  the  seeoiid  part,^  whereasy  at  » 
court  of  CbafDcery,  held  for  the  state  of  New-York^ 
at  the  City-Hall  .of  the  city  of  l>i|^w-York,  on  the 
<]ay  of  in  the  year  of  our  Lord  one 

ttousaiid  eiglit  hundred  and  eightieen,  H'  was  amomg 
other  things  ordered^  adjudged  and  deereeds  by  the 
aaid  court,  ito*  a .  certarin*  cause'  then  defiending  in  tjbie 
iaid  court,  between- A«B.  complainant,  and  C.  IX  E.F. 
and  Gt  H.  defendants,  that  the  whole  of  the  mortgaged 
|»«miseB,  mentioned  and  set  forth  in  the  pfeadings  iir 
tids  cause,  be  sold  by  one  of  the  masters  of  this  court 
at  public  au(ction,  at  the  Tontine  Goffee^House  in  the 
city  of  New«Yorky  the*  said  roaster  first  girkig 
weeks  notice  of  the  time  and  place  of  such  sale,  witJt* 
a  brief  description  of  the  mortgaged  premises,  in 
of  the  puUic  newspapenr  printed  in  and 

whereas,  the  said  I.  H.  Esq*  master  in  Chancery,  and 
party  of  the  first  paf  t  to  these  presents,  in  pursuance' 
of  the  orifer  and  decree  of  the  said  court  of  Chancery,* 
,  4vir  on"  the  day  of  the  dale  of  these  presents^  sell  at 
public  auction,  at  the  Tontine  Gofiee-Hous^  in  the 
fity  of  New- York,  the  said  mcMlgaged  premises  here-" 
in  after  particuterly  described,  harnig  first  given 
weeks  pveyious  notiee  o£  the  time  and  place  of  suctr 
aale,  with  a  brief  description  of  the  said  mortgaged 
premises^: agreeable  to  the  order  aforesaid  ;  at  whicb 
sale,  the  said  premises  were  struck  ofi"  to  the  said  party 
V  of  the  second  part  to  these  presents,/ for  the  siim  of 

dollars,  it  being  the  highest  sum  bidden  for 

'.(tie  same.    Now,  therefore,  tfab  present/  indenture  wit- 

ft[essetb,-tliat  the  said  L  Hn  Esqt  master  in  Chancery  a? 

aibn8aid>  aBd  party  of  the  first  pact  to  these  presently 


^n  orcter  totcarry  kfld'  eififect  <be  8aid  sale,  so  mude  as' 

aforesaid,  in  pursuance  *of  the  decree  of  the  said  court 

of 'Chancery ;  and  also  by  virtue  of  the  act  of  the  Le» 

gislature  of  the  state  of  New- York,  in  such  case  made 

and  provided,  and  in  comfideration  of  the  preniises, 

9Dd  of  the  said  .sum  of  dollars,  paid  by  the 

said  pftrty  of  the  se^eond  part  to  these  presents  to  the 

said  I.  H.  E)sq«  master  in  Chancery  as  aforesaid,  the 

receipt  whereof  be  doth  hereby  confess,  hatb  granted, 

bargained  and  sold,  aliened,  released,  qoqveyed  and 

confirmed,  and  by  these  presents  doth  grant,  bargain 

and  sell,  alien,  release,  convey  and  confirm  unto  the 

said  party  of  the  second  part,  and  to  his  heirs  and 

assigns,  all,  if.c.  (take  in  the  boupdaries,)  together  with 

all  and  singular  the  rights,  members,  privileges,  here* 

ditamenfs  and  appurtenances  to  the  same  belonging  or 

in  any  wise  appertaining.    To  have  and  to  hold  the 

said  premises  above  described,  and  hereby  intended  to 

.be  conveyed,  unto  the  said  party  ofthe  second  part,  his 

heirs  and  assigns,  to  his  and  their  only  proper  use,  be* 

nefit  and  behoof  for  ever. 

In  witness  whereof,  I  have  hereunto  set  my  hand 

and  seal  the  day  and  year  first  above  written. 

It  H.  Master  in  Chancery^ 

^aled  and  delivered] 
inUie  fKuenee  ef 

m 

Certificate^ 

. '  On  this  day  of      ,     .  1818»  befi>jre  me,  per^ 

a^natty  iLppeawed^  I.H.Ciq.:iKMvrt«r  in  Chancery,  koowa 
4o.me  toba  tke^flekne  ptnon  dcyseril^ed  ii^aiid  wbotexn 

«ait«i4:t^.]itdMiliitiEb  Mflib9  dvl^  nol^iitif l^dgsA  Uisit 
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he  luul  exaoulBd  Ihe  wnie. '  T)mw  Imng  no  «jUw«k 
tiowif  I  allow  it  to  be  racorilecL 

P«  p,  Moiter  in  CftoMlfyY 

^l}^?^  After  the  master  has  executed  a  deec|  to  the  pur- 
chaser,  and  concluded  the  sales  as  directed  by  the  or- 
der, he  will  file  his  report  thereof  \vith  the  register  or 
assistant  register,  which  closes  the  proceedings  pn  the 
subject  of  sales  before  a  master. 
A  copy  of  the  report  is  as  follows : 

In  Chancery. 

£  A.  B*  Complainant, 
Between  <  and 

t  a  IX  E.  F.  G.  H.  Defendants. 

TO  the  Honorable  James  Kent,  Chancellor  qC  the  State 

4E>f  New-York. 

In  pnreiuaiic^  cX  a  deweta)  ^rd«  q£  the  coinrt  of 
Chancery  made  in  the  above  oftuse,  bearing  date  thf 
day  of  by  T^bich,  amdng  oHier  tbing^y  it  wai; 

adjudged,  difteted,  ptdev^  and  decreed,  thut  all  and 
singular  the  serera}  and  respective  mortgaged  premises 
mentionec}  and  described  in  the  complaiMiit's  "bfll  of 
complaint  in  this  cauie^  should  be  foM  at|ifibfic  amo- 
tion, to  the  highest  bidder,  by  ^nd  under  the  direction 
of  one  of  the  masters  of  this  court,  the  said  master  gir« 
ing  sii:  weeks  preyioua  notice  of  the  time  and  place  of 
the  sale  thereof,  {n  two  of  the  ppblic  newspapers  pftnt-r 
ed  in  fie  city  of  Niew*York,  whidi  siiid  nftbrtg»ge4 
prenmes  are  desfsribed  in  t]k6  said  pripr  at  Mibt^  t$, 
|nt :  (liere  tabe  b  the  premlies.)    Aftd  M  mh^tmOmt, 

'  prd^yed  imd  ducraed,  Ihat  ib«  Mid  itaibr  ditttiid  tae« 


cute  »  doed  of  iht  same  to  thte  parohnif  r  w  fnndMtWHi 
ibereof*-ib*t  te  should  bring  1|i»  DnMBrjrs  «isiog  frost 
siMi  Mile  tfaoKof  iutb  tlito  courts  and  depoak  the  game 
with  the  aaaistani  legister  thereof;  end  fiirther,  ibti 
the  said  master  should  make  report  of  his  prtodeedr 
ings  therein  with  all  convenient  speed,  I>  the  sub^ 
scriberi  one  of  the  masters  of  this  honorable  court, 
by  virtue  of  and  pursuant  to  the  said  order,  do  hereby 
Import,  that  all  and  singular  the  diortgaged  preni&Hi 
herein  above  particularly  mentioned  and  described, 
were  on  the  day  of  18]  8,  by  me  duly 

advertised  and  noticed  for  sale  at  public  auction,  at 
the  Tontine  Cofiee-House,  in  the  city  of  New- York, 
for  the  day  of  at  tVrelye  o'clock  at  noon 

pf  that  day ;  that  the  said  notice  contained  a  descrip- 
tion of  the  said  mortgaged  premises,  and  was  publish, 
ed  in  twq  of  the  public  newspapers  daily  printed  an4 
published  in  the  city  of  New- York,  to  wit-^in  the 
newspaper  entitled  the  Metcantile  Advertiser,  and  iq 
the  newspaper  entitled  the  Columbian,  for  weekst, 
once  In  each  week,  previous  to  the  sale  of  the  sai4 
mortgaged  premises.  And  I  do  further  report,  that 
on  the  day  of  the  day  on  which  the  8ai4 

premises  were  so  advertised  to  be  sold  as  aforesaid,  I 
attended  at  the  place  of  sale,  apd  that  the  said  mort-r 
gaged  premises  were  duly  sold  under  my  direction,  by 
one  of  the  auctioneers  for  the  city  and  county  of  New^; 
York,  and  were  fairly  struck  off  to  the  following  pert 
sons,  for  the  fqllowiiig  sums,  to  witrrrr 

they  being  the 
highest  bidders  for  the  same^  andamonnting  in  the  i^r 
grej^te  to  the  sum  of  82,^15  0,  whifch  uidh^y  k  ikm 
pudvita  the  hands*  of  the  assistaaiwgirtsfrc^  this- ho»» 

fif^nilde  botirt,  as  the  j^toceeds  of  Ibe  sale  of  tbfe  M^ 


Mortgaged  j^MMiws ;  and  I  do  furttertepart,  thfttf 
IttiTe  eieeuled  g«od  and  suffitieDt  deeds  for  the  said 
premkefl,  8o  sold  m  aforesaid  to  the  above  named  pui^ 
ehaeers*  AUwliicb  I  respeetfulfy  rabinit  to  (fab  ho^ 
norable  court. 
Dated,  New-Tprk,  day  of  :   1818. 

h  H,  Master  in  Chanury.^ 

Refer enee  to  a  master  ewieeming  the  cueUdyof  ekUdren 
am  the  separation  of  their  pareats. 

By  the  act  of  ITth  of  April,  18I3,(a)  it  is  provided, 
that  it  shall  and  may  be  lawful  for  the  Chancellor,  iq 
any  proceedfngs  coii^menced,  or  to  be  commenced  ip 
ihe  court  of  Chancery,'  by  or  on  behalf  of  any  feme 
coverty  being  an  inhabitant  of  the  state,  under  the  act 
concerning  diyorces  and  for  other  purposes,  and  either 
before  or  at  the  final  hesiring  of  the  cause,  or  after- 
isrards,  as  occasion  may  require,  to  make  order,  as  be* 
tween  the  parties  for  th^e  custody,  care,  and  education 
of  the  children,  and  upon  sufficient  cause  shown  there- 
after, to  annul,  vary,  or  modify  such  order. 

It  is  also  provi(ie4  by  the  said  act,  that  when  any 
I^usband  and  wife,  having  children  of  the  marriage  uri- 
der  age,  live  in  a  state  of  separation  without  being  di- 
vorced, the  Supreme  Court,  on  application  of  the  wife, 
being  an  inhabitant  of  this  state,  may  caupe  such  chil- 
dren, or  any  of  theip,  to  be  brought  before  it  on  an 
haheeis  corpus;  and  on  return  of  the  writ,  the  said 
court,  on  due  consideration,  may  award  the  charge  and 

f  |9  additlfli  to  ihrne  pmeaedbgi  m  the  eonrt  of  CbMi»«^»  the  eonpOer  has 
Aoo||iht  it  woald  be  dedrable  to  btrodaoe  the  ttatoteiy  mode  ofproeeediog  to  foie* 
fkotb  iMrt|ifM  bf  psbBo  advevtiieinMt»  under*  the  power  tf  Mie  emKalDed  fat  Ihq 
Bflrtme.  Ti^eie  preee^diop  wUI  be  feand  iaeiepento  ebf^ter  |it|heen4q|^ 
tait  irox^  imnedbtol J  preeeding  the  it]^eiidu. 
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tHAoAy  of  the  children  so  to  be  brought  before  it,  or 
any  of  them,  to  the  mother,  for  such  time  and  under 
such  regulations  aiid  restrictions,  and  with  such  pro- 
visions and  directions  as  to  the  same  court  shall  seem 
proper,  and  as  the  case  mfty  require ;  and  (be  said 
court  shall  at  all  times  thereafter^  as  long  as  the  hus- 
band and  wife  shall  continue  separate  without  being 
divorced,  have  power,  cm  sufficient  cause  shown,  to 
amend,  vary,  or  modify  the  order  to  be  made. 

tVhen  application  is  made  to  the  court  of  Chancery 
Under  this  act,  which  is  usuaUy  done  by  petition,  the 
court  will  direct  a  reference  to  a  master,  to  ascertain 
and  report  the  truth  of  the  facts  stated  in  the  petition^ 
and  the  value  of  the  property  of  the  husband:  upon 
which  reference,  the  master  will  summons  the  parties 
before  him  in  the  usual  mode,  and  having  examined  in- 
to the  subject,  will  make  his  report  to  the  Cbanceflor, 
that  such  further  order  may  thereupon  be  made  as  the 
court  may  deem  proper. 

In  these  cases,  the  application  is  by  petition  when 
the  party  wishes  an  order  to  be  made  respecting  the 
custody  of  the  children,  while  the  proceedings  are 
pending  upon  the  bill  filed  for  a  divorce  or  separation: 
If  the  immediate  order  of  the  court  is  not  wanted,  then 
no  petition  is  presented,  but  the  court,  upon  the  hear- 
ing of  the  cause,  directs  a  reference  if  necessary,  or 
pronounces  its  decree  without  a  reference,  according 
as  the  state  of  the  cause^  and  the  proofs  therein^ 
enable  it  to  determine. 
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6F  TilE  APFOINtMEI^T  Or  GUARDIANS  FOR  INjAJSTBi 

.  j?%i5  sviytsi  mti  bi  tredled  of  under  four  dmsions: 

i.  0^th6  appoitiiment  of  guardians  fot  the  custody 

of  the  persons  and  estates  of  Infants* 
'  n.  Of  apipointing  a  guardian  ad  titan. 
ilL  Of  appointing  a  guardian  to  sell  real  propei*ty 

belonging  to  infknts^  Under  the  act  Of  the  24th 

March,  18I5« 
IT.  Of  selling  the  tesil  estate  of  infants,  under  the 

act  of  April  9th,  1814. 

I.  Of  the  appointment  of  guardians  Jhr  the  custody  of 
the  persons  and  estates  of  infants* 

Special  Cimient^. 

i.  Of  the  mode  of  proceedlog. 

2*  General  powers  of  the  court  opoo  thh  f  ubject,  tnd  dectoiotffl 
respecting  such  guardians, 

»raMl^*  ^ '  ^^^  forty-fourth  rule  of  Court  prescribes,  that  for 
Ihe  purpose  of  having  guardians  appointed  for  infants^ 
a  petition  may  be  presented  by  such  infants  if  abovd 
fte  age  of  fourteen  yeats,  or  by  some  person  on  their 
behalf  if  under  that  age,  praying  such  appointnient ; 
^mt  previous  to  the  presenting  the  same  to  the  Chan- 
cellor, the  person  petitioning  may  apply  to  any  of  the 
masters  of  this  court,  residing  in  any  county  of  this 
state,  who  shall  by  inspection,  or  otherwise,  ascertain 
the  age  of  such  infants,  and  if  such  infant  is  of  the  age 
of  fourteen  years,  or  above,  shall  examine  such  infant, 
as  to  his  nomination  of  a  proper  person  for  guar- 
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dian — sball  ascertain  the  competency  of  the  persons 
proposed  as  guardians,  the  amount  of  the  property  to 
which  the  infant  is  entitled— distinguishing  between 
the  real  and  personal  estate — ^the  annual  value  of  such 
real  estate,  the  amount  of  the  surety  to  be  given  for 
the  faithful  performance  of  his  trust  as  guardian,  and 
the  names,  description,  and  competency  of  the  securi^ 
ties  offered.  That  the  master  making  such  inquiries 
shall  annex  a  report,  containing  all  those  particulars  to 
the  petition,  without  any  previous  reference  for  that 
purpose*  To  the  end,  that  thereupon  an  order  may  be 
made,  upon  producing  such  petition  and  report  to  the 
Chancellor,  for  the  appointment  of  such  guardian.(a) 

If  the  infant  is  of  the  age  of  fourteen  years,  he  must 
be  examined  by  the  master  as  to  his  choice  of  a  suita- 
ble person  for  his  guardian,  which  examination  should 
be  made  privately,  and  in  such  a  manner  as  that  the 
master  may  be  fully  satisfied,  that  the  answers  are  not 
given  under^  any  improper  influence  or  preparation. 

After  the  examination  of  the  infant,  it  will  be  the 
duty  of  the  master  to  ascertain,  by  the  oaths  of  wit- 
nesses taken  in  writing,  and  subscribed  by  them,  the 
amount  of  the  property  to  which  the  infant  is  entitled, 
distinguishing  the  real  and  personal,  the  annual  value 
of  the  real  estate — ^the  amount  of  the  security  to  be 
given  for  the  faithful  performance  of  his  trust  as  guar- 
dian, and  the  names,  descriptions,  and  competency  of 
the  sureties  offered. 

When  the  master  is  satisfied  on  these  points,  he  will 
make  a  report  of  the  particulars,  and  annex  it  to  the 
]>etition. 

If  the  report  is  confirmed,  and  an  order  for  the 

(a)Bi]le4i. 
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a^^intinent  is  enteredi  the  bond  is  to  be  executed  and' 
produced  to  the  master  for  his  examination,  who  will 
endorse  his  approval  thereon. 
BD^er/dr'th^  '^^  poweTs  of  the  court  of  Chancery  over  infants 
•owtreipMU  jgij^  i^^Yy  eittensive ;  sometimes  they  reach  them  in  the 
life-time  of  tiieir  parents,  and  never  fail  to  afibrd  pro-^ 
teetion  to  their  rights  whenever  an  application  is  made 
tbr  that  purpose. 

When  there  is  na  guardian,  an  infant  may,  by  peti- 
tion, without  suit,  obtain  an  order  for  the  appoint- 
ment of  a  person  to  act  as  guardian.(6) 

This  appointment  may  be  made,  (eve»  where  the 
father  is  living,  if  he  be  an  improvident  person,)  and 
he  may  also  obtain  a  reference  as  to  a  ma]ntenance.(c)^ 

The  court  of  Chancery  may  discharge  or  change  a 
guardian  appointed  by  a  surrogate ;  but  it  is  not  done 
Unless  on  special  cause  shown.((f) 

A  father  who  has  been  appointed  ^ardian  to  his  in* 
jGant  children  by  the  court,  and  has  given  competent 
security  to  the  executor  or  administrator,  under  the 
act,  (Sess.  36.  c.  75.  s.  18.  1  R.  L.  314,)  and  ap- 
proved security,  ta  account  to  his  children  on  their 
coming  of  age,  is  entitled  to  receive  legacies  and  dis- 
tributive shares  belonging  to  them.(€) 

Payment  by  an  executor  or  administrator  to  the  fa- 
ttitr  as  guardian  by  nature  merely,  is  at  the  peril  of 
the  executors  or  administrators,  who  may,  on  the  in- 
fant's attaining  to  full  age,  be  compelled  to  pay  the 
same  over  again.(jr) 

{b)  1  Mad.  S67^  Ex  parte  Barchill,  3  (e)  Genet,  gnardlaii,  lie.  t#  "MiMdge^ 

A'Ue.  Std.  ik!miiuitraEtor»   I  Johns.  Chan.  Bcpb  S. 

(e)  1  Mad.  £s  parte f  Mountford,  15  Genet  and  others  v.  Tatmadge  and  oUiet% 

Yes.  US.  1  Johns.  Chan.  Rep.  561. 

{d)  £«  j>arl0,  Crumb,  8  Johaa-Ghaib  (/)  Genet  ▼.  Tallauidge,  1  Mm^ 

Bn-  M.  ChMV  Rep.  3. 
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A  guardian  appointed  by  the  court  of  Chancery 
"during  minority,  continues  until  the  infant  Airiv^^  at 
twenty-one  years,  unless  changed  by  order  of  the  CQ^rt, 
on  good  cause  shown.  The  infant  is  no^  entitled,  1^9 
of  course,  on  arriving  at  the  age  of  fourteen],  to  changcf 
the  guardian  appointed  by  the  court.(^) 

A  surrogate  has  power  to  appoint  a  gqardian,  but 
has  no  jurisdiction  over  him  as  a  trustee.(A) 

Chancery  has  the  same  superintendanc^  and  control 
over  guardians,  by  statute  or  testamentary  guardian^ 
as  it  has  over  guardians  in  socage.{i) 

Every  guardian,  however  appointed,  is  responsible 
to  this  court  for  his  conduct,  and  may  be  removed  for 
misbehavioHr,(A:) 

A  guardian  to  an  infant,  appointed  in  another  8t9ta» 
is  not  entitled  to  receive  from  the  administrator  here 
the  legacy  or  portion  of  the  infant  (/) 

The  guardian  must  be  appointed  here  and  give  com* 
petent  security,  to  be  approved  of  by  this  court,  be- 
fore the  payment  of  the  infant's  money  will  be  0]> 
dered.(iii) 

Where  one  of  the  sureties  before  given  by  the  guar- 
dian had  become  insolvent,  the  court  refused  to  order 
moneys  belonging  to  the  infants,  and  which  had  been 
paid  by  the  adoiinistrator,  to  be  paid  over  to  the  guar- 
dian, utitil  otbef  and  further  security  had  been  given 
by  him.(ii) 

A  guan&an  has  no  power  or  control  over  the  real 

{g)  UtiM  vi^ttor  Af  Nl«^l,  IJobna,  (/)  Morrell  tod  oiitn  t.  DioMjj  I 

Clum.  R«p.  815.  Jofani.  Chaiu  Rep.  153* 

(A)  In  th«  matter  of  Aadrawi,  1  Johns.  («)  IMd. 

C^n.  Rep.  99*  (»)  G«net  ud  othenv.  Tallmadfo  and 

{i)  ItiA,  otherPf  1  JobiM-  Chaoi  Rep.  5CL 
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estate  of  his  ward,  further  than  concerns  the  rents  and 
profits.(o) 

When  certain  commissioners  appointed  to  make 
partition  of  the  real  estate  of  an  intestate,  pursuant  to 
an  act  of  the  Legislature,  sold  parts  of  the  estate,  and 
paid  part  of^the  proceeds  into  this  court,  pursuant  to 
an  order  for  that  purpose,  and  which  had  been  invested 
in  public  stock  by  the  assistant  register,  the  court 
refused,  on  the  petition  of  the  guardian,  to  order  the 
moneys  to  be  paid  over,  or  the  stocks  transferred  to 
hm.(jp) 

When  a  bond  given  by  a  surety  for  the  guardian  of 
an  infant,  was  taken  by  the  surrogate  in  the  name  of 
the  people,  instead  of  the  infant,  the  court  corrected 
the  mistake,  and  considered  the  bond  as  of  equal  vay 
lidity  as  if  taken  i^  the  name  of  the  infant.(9) 

II.  Of  the  appointmml  of  a  guardian  ad  liteni^ 

Special  Contents. 

I.  When  a  gi^ardian  i5  appointed. 
\\n  Petition  for  appointment. 

III.  Order  thereon. 

»  '        <    *.         .    . 

I.  When  ^^^  court  appoints  guardians  for  infonts  ad  lilem^ 
Sp^tod.*^  who  are  usually  their  nearest  relations  not  concerned 
in  point  of  interest  in  the  matter  in  question.(a)  And 
if  a  person  is  by  age  or  infirmity  reduced  to  a  second 
infancy,  upon  due  proof  by  affidavit,  or  otherwise,  of 
such  imbecility,  the  court  will  admit  them  to  appear 
and  answer  by  guardian.(6) 

(•)  Ibid.  (a)  Mite  FlewL  88. 

(P)  Ibid.  (k)  In  the  matter  oC  Barker,  S  iehos. 

(g)  Wiwrv.BlaeUejr,  1  J4ini*<3uui.   Chaa.  B«p.  S8>. 
Rep.  W» 
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If  a  person  has  religious  scruples  against  being  a 
party  in  a  suit,  and  this  is  made  to  appear  either  by 
affidavit  or  the  report  of  a  master,  as  may  be  directed, 
he  may,  it  seems,  sue  by  prochtin  amy.{c) 

PetiHon. 

To  the  Honorable  James  Kent,  Cbancellor  of  the 

State  of  New- York. 

The  petition  of  S.  L*  and  A,  L.  req[)ectfully  shew-    9,  Fona  4 
etb-^tbat  your  petitioners  are  infants  under  the  age  of  - 

twenty-one  years,  that  a  bill  hath  lately  been  filed  in 
this  honorable  court  by  W.  P.  against  your  petition- 
ers and  others,  to  foreclose  certain  mortgages  exe- 
cuted by  L.L.  deceased,  the  father  of  your  petitioners ; 
that  subpoenas  have  been  served  upon  your  petitioners 
respectively  requiring  them  to  appear  on  the  twen- 
tieth day  of  October,  inst  to  answer  the  said  bill  of 
complaint. 

Your  petitioners  therefore  pray,  that  a  guardian  ad 
litem  may  be  appointed  for  them  by  this  honorable 
court,  to  appear  and  defend  the  said  suit. 

And  your  petitioner  will  ever  pray,  &;c. 

I.  S.  SoPr  for  petitioner. 

I  consent  to  be  the  guardian  ad  Kfem,  for  the  above 
fiamcd  petitioners. 


9H  ofUkSimKf  nAOTiGiu 

Order. 

•  •  • 

Jb  ChaMeiy. 

rS.  L.  and  A.  L.  impleaded 
Between]  with  others 


ads. 
W.  P. 


i.  Orier.  On  reading  the  petition  of  S.  L.  and  A.  L.  setting 
forth  that  a  bill  hath  been  filed  against  them  and 
otliers,  by  W.  P.  and  praying  that  a  guardian  ad  litem 
may  be  appointed  for  them ;  and  upon  reading  and 
filing  the  acceptance  of  C.  D.  a  solicitor  of  this  court, 
to  become  such  guardian,  it  is  ordered  that  the  said 
C.  D.  be  the  guardian  ad  litem  of  the  said  infants  in 
the  above  suit. 

///•  Of  the  appQintmmt  of  guardians  to  sell  it^ants^ 
property  under  the  ad  of  2ith  March,  1815*(a) 

Special  Contents. 

I.  Statute  autborixing  such  sales. 
n.  Rule  directing  the  mode  of  proceeding. 

III.  Form  of  petition. 

IV.  do.    of  master^  report  thereon, 
of  order  appointing  the  guardian. 
<ot  gnardian^s  report  of  feriM  of  sale* 
of  surety  bond  given  by  guardiatt. 
of  register's  certificate  that  bond  ia  filed, 
of  order  confirming  the  guardian's  sale, 
of  guardian's  deed  for  the  preJoises* 
of  guardian's  report  of  the  investment  of  the  proceeds. 

LStiMeaii.     "^^  ^^^  ^^  **>®  24th  March,  1815,  entitled,  «  An  act 
fltoriangmoh  in  addition  to  the  act  concerning  infants,''  proTides^^ 

C^J  33  Sew.  €hi  103.  3  YeU  Uiri.(c)  |0S. 


V. 

do. 

■WL 

da. 

VIL 

do. 

VJil. 

do. 

IX. 

• 

do. 

X. 

do. 

XI. 

do. 

fiiat  whenever  any  infSuit  shall  be  seised  of  wy 
lands  or  tenements,  or  be  entitled  to  any  term  to 
come  in  any  lands  in  the  state,  and  it  sbail  be  repn^ 
sented  to  the  CbaDcellor^  on  behalf  of  said  iirfant,  that 
his  or  her  interest  requires  that  the  said  lands  or  term 
should  be  sofld  or  disposed  of,  the  Chmceilor  may, 
HI  a  summary  manner,  proceed  to  inquire  into  the 
merits  of  the  application,  and  to  order  a  sale  or  dSs" 
position  of  the  property  in  the  manner  hereinafter  di- 
rected, and  from  snch  time,  the  infant  fiSiall  as  far  forth 
as  relates  to  such  property,  Hs  proceeds  and  mconoiev 
be  considered  a  ward  of  the  court  of  Chancery. 

That  on  every  such  application,  the  CSiancellor  shalf, 
in  his  discretion,  appoint  one  or  more  suitaUe  persons 
guardian  of  the  infant  in  the  premises,  who  ^all  gire 
bond  to  the  in&nt,  to  be  filed  with  the  register  or  as« 
sisfant  register  of  the  court  of  Chancery,  in  such  sum, 
with  surety,  and  in  such  form  as  the  Chancellor  shall 
direct,  for  the  feitbful  and  just  performance  of  the 
trust  reposed  in  such  guardian,  and  for  the  obserranee 
of  such  orders  and  directions  as  the  Chancellor  shall 
from  time  to  time  make  in  the  premises,  in  relation  to 
such  trust ;  which  bond,  if  forfeited,  may  biB  prosecuted 
in  any  court  having  cognizance  of  the  same^  by  tho 
direction  of  the  ChanceIlor.(6) 

That  after  such  bond  shall  be  given  and  filed  as 
aforesaid,  the  Chancellor  may,  when,  and  as  often  as  it 
shall  satisfactorily  appear  to  him  that  the  interesi  of 
the. infant  requires,  or  will  be  substantially  promoted 
by  a  sale  or  other  disposition  of  the  lands  or  term  of 
such  infant,  or  of  any  part  or  parts  thereof^  direct  a  sale 
or  other  disposition  of  such  lands  or  term  to  be  made 
by  the  guardian,  in  such  way  and  manner,  and  with 
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such  restiicti(Mis  and  directions  as  the  Ghaneellor  shall 
order,  and  all  sales,  dispositions  and  conveyances, 
made  in  good  faith  by  the  guardian  in  pursuance  and 
confonnity  to  such  order,  shall  be  good  and  effectual 
in  law  and  equity :  provided  however^  that  nothing  in 
this  act  contained,  shall  authorize  the  sale  or  disposi- 
tions of  any  lands  or  term  against  the  provisions  of 
any  last  will  or  conveyance. 

.  That  all  sales  and  dispositions  to  be  made  in  pursu- 
ance of  this  act,  shall  be  reported  on  the  oath  of  the 
guardian  to  the  Chancellor,  to  be  passed  upon  by  him 
before  a  conveyance  shall  be  executed ;  and  if  the  sale 
pr  disposition  is  confirmed  by  the  Chancellor,  he  shall 
make  order  for  the  investment  and  disposition  of  the 
proceeds  of  the  same,  so  as  to  secure  the  same  to  the 
infant,  in  such  way  and  manner,  as  may  seem  most  for 
his  or  her  benefit  and  advantage,  and  a  return  of  such 
investment  or  disposition  shall  also  be  made  to  the 
Chancellor,  on  oath  as  aforesaid,  as  soon  as  convenient- 
ly may  be* 

That  no  sale  of  the  real  estate  of  any  infant,  in  pur- 
suance of  the  provisions  of  this  act,  shall  give  to  any 
person  any  other  or  greater  estate  in  the  proceeds  of 
such  real  estate,  than  he  would  have  had  provided  the 
same  had  not  been  sold,  but  the  said  proceeds  shall  be 
considered  relative  to  the  statutes  of  descents  and  dis- 
tribution, and  for  every  other  purpose  as  if  the  said  real 
estate  had  not  been  sold,  (c) 

That  in  case  the  lands  of  any  infant  shall  be  subject 
or  liable  to  Dower,  and  the  person  or  persons  entitled 
thereto  shall  consent  to  release  such  Dower,  by  the  ac- 
ceptance either  of  a  gross  sum  in  lieu  thereof,  or  by  the 

fc)  Idea. 


Investment  of  a  reawnable  part  of  the  purchase  money, 
io  such  manner  as  that  the  interest^tbereof  be  made 
payable  to  the  person  or  persons  entitled  to  such  dow^ 
er,  during  the  life  of  the  person  baring  the  right  of 
dower  $  then  in  either  case  it  shall  be  lawful  for  the 
chancellor  to  direct  thie  payment  of  a  sum  in  gross  ta 
the  person  or  persons  entitled  to  such  dowqr,  or  else  to 
direct  the  investment  of  such  sum  as  the  chaDcellop 
shall  consider  reasonable,  and  as  shall  be  acceptable  to 
the  person  or  persons  entitled  to  dower,  and  thereafter 
such  lands  shall  be  freed  and  discharged  from  such 
claim  or  right  of  dowen  (df) 

A  special  rule  has  been  made  by  the  court  to  carry  j^J'^IS  ^e 
this  statute  into  effect :  which  rule  provides,  that  for "^"'•••*"»' 
the  purpose  of  facilitating  the  appointment  of  guardians 
and  other  proeeedings  in  behalf  of  Infants,  in  the  special 
case  of  an  application  to  the  chancellor  for  the  sale  of 
their  lands,  under  the  provisions  of  the  above  statute, 
the  party  acting  in  behalf  of  such  infants,  may  previous 
ta  present!!^  a  petition  to  the  chancellor,  apply  to  a 
master  of  this  court,  residing  itt  any  county  of  tbii 
state,  who  shall  examine  Into  the  truth  of  the  facts,  on 
which  the  application  is  grounded,  by  ascertaining  up^ 
on  affidavit  or  other  proof,  the  age  of  the  infants,  the 
amount  or  value  of  their  personal  estate,  the  i^tuatioiv 
quantity,  and  value  of  their  real  estate,  and  the  extent 
of  the  infant's  intensst  therein ;  the  facts  and  reasoni 
rendering  it  necessary  or  advisable  to  sell  the  real  es- 
tate or  part  thereof;  the  competency  of  the  person  or 
persons  prpposed  as  guardians;  the  names,  descrip- 
tions, and  competency  of  the  security  to  be  given  by 
'such  guardians  for  the  faithful  performance  of  their 
trust;  that  the  master  making  such  inquiries  flhaU, 
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witbaut  any  prerioHs  reference  for  that  pufrpose,  anfiex 
a  report  to  the  petition  containing  all  those  particulars, 
with  his  opinion  thereon.  That  if  upon  the  coming  in 
of  the  petition  and  report,  a  sale  of  the  infant's  estate^ 
in  nvhole  or  in  part»  shall  by  the  chancellor  be  deemed 
proper,  the  order  to  be  entered  thereupon  shall,  unlest 
otherwise  specially  directed,  be  to  the  following  ef-^ 
feet  (/)        (See  this  order,  post  p.  341.) 

F(hrm  of  Peiitim. 

To  the  Honorable  James  Kent,  Chancellor  of  the  state 

of  New- York ; 

The  petition  of  A,  F.  of  the  city  of  New-Tork,  re- 
spectfully sheweth,  that  she  is  the  mother  of  C.  F.  and 
£•  F.  infants,  under  the  age  of  twenty-one  years ;  thai 
the  said  C.  F.  is  aged  fourteen  years,  and  that  the  said 
£•  F.  is  aged  sixteea ;  and  that  eadi  of  the  said  infants 
is  entitled  to  a  considerable  personal  estate,  and  to  an 
Undivided  fifth  part  of  a  considerable  real  estate,subject 
to  the  right  of  dower  of  your  petitioner  A.  F.  and  that 
the  said  real  estate  is  situated  partly  in  the  city  of  New* 
York,  and  partly  at — in  the  state  of  New-York,  and 
part  of  the  said  real  estate  consists  of  a  certain  house 
and  lot  of  ground;  (here  describe  the  situation  of  the 
house,  and  the  advantages  which  would  attend  the  im^- 
mediate  disposition  of  them,)' 

And  your  petitioner  doth '  further  shew  that  she  is 
willing  to  release  her  right  of  dower  to  the  said  premises^ 
^tipon  these  conditions,  (here  mention  the  conditions.) 
.  And  your  petitioner  doth  further  fchew  that  L  K.  and 
L.  M«  are  offered  as  her  securities  for  the  just  perfomir 
ance  of  her  trust  as  guardian  of  the  said  infants^  if  she 

ffj  Rale  W. 


shall  be  appointed  guardian  for  the  sale  of  the  said 
premises ;  that  the  said  I.  K.  and  L.  M.  are  possessed 
of  a  considerable  real  and  personal  estate ;  that  they 
are  of  full  age,  and  are  fully  adequate  to  become  se- 
curities to  the  full  value  of  the  said  infant's  interest  in 
the  premises  before  mentioned. 

And  your  petitioner  doth  further  state*  that  it  would 
be  conduciTe  to  the  interest  of  the  said  infants  that  the 
said  premises  should  be  sold,  and  therefore  prays,  that 
a  sale  of  the  said  premises  may  take  place  in  such  man* 
ner  as  your  honor  may  please  to  order ;  and  your  hon- 
<m:  may  make  such  other  and  further  order  in  the  pre* 
mises  as  to  your  honor  shall  seem  meet,  and  your  peti-^ 
tioner  will  ever  pray,  &c.  A,  F. 

Affidavit. 

State  of  New-York,  ss : 

A.  F.  The  above  petitioner  being  duly  sworn, 
saitb,  that  the  facts  contained  in  the  said  petition,  stat- 
ed and  set  forth,  are  true,  and  further  the  deponent  saith 
not. 

Sworn  this  day  of  May,  1818* 

J).  T.  B.  Master  in  Chancery. 

Master^ s  Rqport^  4.  Umt^%  n. 

State  of  New- York,  ss. 

By  virtue  of  an  application,  made  to  me  I.  H. 
one  of  the  Masters  in  Chancery  for  the  state  of  New- 
York,  by  the  petitioner  named  in  the  petition  hereunto 
annexed,  marked  A,  and  forming  a  part  of  this  my  re- 
port, in  pursuance  of  an  act  entitled  an  act  in  addi* 
tion  to  an  act  concerning  infants,  passed  24th  of  March, 
1815^  having  exiamined  into  the  truth  of  the  facts  upon 
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Mrhich  th^  amplication  is  grounded,  I  do  report  a§  fol^ 
lows :  I  have .  taceirtained  by  Uie  affidaWt  of  A.  N. 
Jieneunto  anDeked,  marked  B.  and  forming  a  part,  of 
iixis  my  report,  that  G.  F.  akid  E.  F.  mentionled  in  the 
annexed  petition,  are  the  cfaildreo  of  L  F.  deoeaaed^ 
that  the  said  C.  F.  is  about  14  years  of  i|ge»  and  thtt 
baid  £•  F.  about  16  yeails  of  age  ;  that  each  of  said 
ififents  is  entitled  to  a  very  considerable  personal  es- 
tatld,  and.  to  thfe  undirided  5tfa  part  of  ^  cosKidsrable 
real  estate^  subject  to  the  right  of  Dower  of  the  said 
petitioner  A*  F.  and  that  the  said  real  estate  as  situated 
partly  in  the  city  of  Ne w*York^  and  partly  at— ^in  tlie 
slate  of  New-Yo^k.  And  I  do  further  report  that  one 
part  of  "the  said  real  estate  consists  of  that  certain  Jot 
piece  or  parcel  of  land,  (here  describe  the  situation  of 
the  house,  .&o*  and  set  forth  the  particular  circumstan*- 
pes  which  render  a  sale  of  the  premises  desirable  ;).that 
the  said  premises  are  worth  about  the  sum  off- 
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That  the  said  A.  F.  is  ivilling  to  release  her  right  of 
^Wer  to  the  said  premisbsy  upon  the  following  con* 
ditions ;  (here  ntention  the  conditiosi8)7^tfaht  I.  K«r 
and  L.  M.  are  offered  as  securities  of  the  said  peti*. 
tioner,  and  for  thie  Just  plerformbnce  of  the  tr»t  as 
guardian  of  the  said  infants  for  the  sal6  of  said  premi- 
ses, tliat  the  said  L  K,  and  L.  M.  are  fully  adequate 
^nd  competent  to  become  tecurilies  to  the  full  value  of 
%he  interest  of  the  said  infants,  in  the  premises  herein 
before  mentioned. 

Add  I .  the  sd^id  maatet  ifo  fortfaer  kreport  that  *pon 
ibe  factk  in  the.petitioii  stated  «tid  set  forth,  it  would  ia> 
Hiy  opiniDdi  be  bondiitive  to  the  mtemst  of  the  said  u* 
fmts,  thai  ttii  said  premises  faet^in  befiotBmeBtioteed  and. 
in  the  said  petition  iAMe  particularly  described,lie  ahM# 

All  Wlkioh  )s  rbspeistfally  submitted. 

I.  H«  Master  in  Qtancery. 
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.    An  ^rdet  ifppaimUng  the  guardian 
In  Chancery. 


Iri  Ihe  matter  of  the  petition  ^f ; 
A.  P.  thfe  next  friend 
and  £.  F.  infftnts. 


be  petition  x)t) 
rien^of  C.P.J 


May  ftOUj,  1818. 


On  refuUDg  and  fiHog  th<»  report  of  I.  H.  oile  otlbt^SS^!?' 
mastera  of  this  court,  to  whom  by  yirtu^  of  tlM^  ttd^*"*"^""^ 
entiftied,  *'  An  act  in  addition  to  the  abt  concetning  in* 
faots,"  and  6y  Tirtue  ^f  the  order  of  this  honorable 
courts  application  Wds  made  by  the  said  petitionetv  to 
aitcertain  the  truths  of  the  facts  stated  in  tiie  said  peti^ 
ti<Ki9  and  also  tfab  competency  of  fhe  person  proposed 
as  euoh  guardian^  and  the>  competency  of  such  person 
or  persons^  iis  miiy  be  proposed  as  surety  or  sureties 
for  ihe  fietiihfui  discharge  of  the  trust  devolving  upon 
such  guardian,  in  case  such  petition  be  granted ;  and 
oa  miction  of  Mr.  solicitor  and  of  counsel 

for  the  said  petitioner,  it  is^  otdered^  that  the  said  A.  P.* 
be,  and  it  hereby  appointed  guardian  to  the  said  ior 
foots,  foir  the  purpo^ve  in  tlie  petition  mentioned,  upon 
he^  exteuting  a  bond,  together  with  I.  K.  atid  L.  M^ 
as  mreties  to  eadi  of  the  eaid  infants,  in  tiie  penid  suni 
of  dollars^  coiiditiobed  ^  Aefait^ml 

ami  fut  p^rfmiumce  by  Ike  said  JL  F.  ef  htt  thai 
at  gimJIfdian  f#  lEAe  said  infithts^  wndtr  ike  aet,  adi-:  . 
HxAi  ««  An  nxX^  M  odtfiliofi  to  <A<  ar<  €«mnlii^  i fir 
jMtsr  passM  efts  tmenty^mrth  day  ^  Martha  Me  ihoH* 
sai^  eight  hundred  md  J^ieen  ;  and  fair  the  okehh: 
anee  of  such  orders  m  the  Chancettar  shall  nuike  in 
iht  premises  in  rdoHan  to  such  trust,  and  upon  filing 
such  bond  with  the  register  or  assistant  register  of  this 
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court,  after  the  same  shall  have  been  approved  of  as  to 
its  form  and  execution  by  one  of  the  masters  of  this 
court,  to  be  signified  by  his  approbation  endorsed  there* 
on ;  and  it  is  further  ordered,  that  upon  the  bonds  be- 
ing executed  and  filed  as  aforesaid,  the  guardian  hera* 
by  appointed,  may  sell  all  and  singular  the  right  and  ti- 
tle of  the  said  infants  to  the  said  lands,  &c.  (here  describe 
them,  or  refer  to  the  petition  or  report  describing  them.) 
And  such  sale  may  be  public  or  private,  as  the  guar- 
dian shall  deem  most  advantageous  for  the  infdnts^ 
and  not  below  what  may  be  deemed  a  fair  and  reason* 
able  price,  and  upon  such  terms  as  to  credit  and  s^ 
(^irity,  as  she  shall  deem  safe  and  best  for  the  interest 
of  the  inSemts ;  and  that  before  any  deeds  are  executed, 
the  terms  of  sale  shall  be  reported  to  the  Chancellor  by 
the  guardian  in  writing,  and  upon  her  oath,  to  be  taken 
before  a  master  or  commissioner,  to  the  end,  that  the 
same  may  be  passed  upon  by  the  Chancellor  before 
the  sale  be  confirmed,  and  that  he  may  make  such  or- 
der as  he  dkzU  deem  fit,  touching  the  investment  and 
disposition  of  the  proceeds,  and  the  party  shall  at  the 
same  time  produce  to  the  Chancellor,  a  certificate  of 
tbe  register  or  assistant  register  of  having  filed  said 
bonds.    And  if  the  said  A.  F.  (the  widow)  entitled  to 
dower,  shall  be  willing  to  join  in  the  sale,  and  release 
her  right  of  dower,  she  shall  be  entitled,  at  her  election^ 
either  to  the  payment  of  such  sum  in  gross  arising  from 
ibe  sale  as  the  Chancellor  shall  judge  reasonable^  in 
lieu  of  dower,  or  to  the  annual  interest  during  her  life 
of  one-third  part  of  the  sum  for  which  the  lan^ls  in 
which  she  had  9  right  of  dower  were  soldt 
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QnardianCs  report  of  the  terms  ^  sak^ 

In  Chancery. 

In  the  tnatler  of  the  petition 
of  A.  P.  the  next  mend  of  1 
C.  P.  and  E.  F.  infants. 

Slate  of  New-Yotk,  ssi. 

In  pursuance  of  an  orddr  of  this  honorable  court,  termfSStl* 
made  the  day  of  in  the  year  of  our 

Lord  one  thousand  eight  hundred  and  eighteen,  ap^ 
pointing  me,  A.  P.  the  above  named  petitioner^  the 
guardian  of  C.  P.  and  £.  P^  for  the  purposes  in  the 
aaid  petition  mentioned.     I,  the  said  A*  P*  do  hereby 
report :  That  a  sale  of  the  premises  mefitioned  in  the 
said  petition  has  been  made  to  S.  C.  of  the  city  of 
Mew- York,  merchant,  upon  the  following  terms,  to 
wit : — The  said  S.  C.  has  agreed  to  pay  the  sum  of  six 
thousand  five  hundred  dollars,  lawful  money  of  the 
United  States,  for  the  premises  in  the  said  petition 
mentioned^  whereof  the  suni  of  two  thousand  five  hun- 
dred dollars  is  to  be  paid  down  by  the  said  S.  C.  upon 
the  delivery  of  the  deed  for  the  said  premises,  and  the 
remaining  four  thousand  dollars  of  the  said  eonsidera-* 
tion  money  will  be  secured  by  the  said  S.  C,  by  his 
bond,  payable  at  the  expiration  of  one  year  from  the 
date  of  the  said  deed,  and  a  mortgage  upon  the  same 
'  premises,  to  secure  the  payment  of  the  money  in  the 
said  bond  to  be  expressed,  with  lawful  interest  there* 
on,  payable  semi-annually.    And  I,  the  said  A.  F.  do 
further  report,  that  two-fifth  parts  of  the  said  consider* 
ation  money  will  be  received  by  me  the  said  A.  P.  as 
such  guardian,  after  deducting  therefrom  the  propor- 
tion of  the  right  of  dower  with  which  the  same  is 
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charged^  in  ordel*  that  the  said  two-fifth  parts  may  be 
invested  after  sudi  deductions  as  aforesaid,  purstiant  to 
the  directions  of  the  said  order.  And  I  do  further  re- 
port, that  the  sum  of  six  thousi^nd  five  hundred  dollars 
b  the  ^atest  sum  that  can  nqvv  be  procured  for  the 

same. 

A.  P. 

Sworn  this        day  of  181 8,  before  me, 

I.  H.  Mmkr  in  Chanaery* 

/Surety  b0uk 

7.^8mir        iCnow  all  men  by  these  presents,  that  we,  J.  R.  and 
L.  M.  of  the  city  of  New- York,  and  A.  F. 

of  the  same  place,  are  held  and  firmly  bound 

unto  C.  F.  an  infent  under  the  age  of  twenty-one  years, 
son  of  late  of  the  cky  of  New- York,  mer- 

ehant,  deceased,  in  the  just  and  fhll  sum  of  twelve 
hundred  and  twelve  dollars,  lawful  money  of  the  Uni- 
ted States  of  America,  to  be  paid  to  the  said  C.  F.  bis 
Iheks,  executors,  administrators  and  assigns,  for  whkh 
payment  well  and  truly  to  be  made,  we  bind  ourselves, 
our  heirs,  executors  and  administrators,  jointly  and 
severally,  firmly  by  these  presents,  sealed  wiUi  our 
seals,  and  dated  this  day  of  in  the 

year  of  our  Lord  eighteen  hundred  and  eighteen. 

The  condition  of  this  obligation  is  such,  that  if  the 
above  bounden  A.  F.  shall  justly  and  feitbfully  per- 
f&tm  the  trust  reposed  in  her  as  guardian  to  &e  said 
C.  P.  an  infant  as  aforesaid,  under  the  act,  entitled,  ^*  An 
act  in  addition  to  the  act  concerning  infants,''  passed 
the  24th  March,  181 5,  and  shall  observe  such  orders  as 
the  Chancellor  shall  make  in  the  iH*emise3  in  relatioft 
to  such  trust,  then  this  dbli^ation  to  be  void,  other* 
wise  to  remaio  in  full  force  and  virtue* 
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CeriificaU  of  the  reg^r. 

In  Chancery. 

In  the  matter  of  the  peiition 
ol  A.  F.  the  next  friend  9f] 
C.  F.  and  £.  F.  infants. 

I  certify,  that  the  bonds  for  the  faithful  and  just  per- 
formance by  A.  F.  of  her  trust  as  guardian,  referre4 
to  in  a  certain  decretal  order  made  by  this  honorable 
court  on  the  20th  day  of  May,  1818,  have  been  filed 
in  my  office,  and  that  there  is  endorsed  on  the  said} 
bonds  a  certificate  by  I.  H.  Esq.  master  in  chancery, 
approving  of  the  execution,  and  the  form  thereof 

Dated  day  of  1818. 

Isaac  L.  Kip,  Assistant  Register. 


t.  Bagii(er*» 


Order  confirming  the  guardian's  sale. 

'Hie  court  has  made  an  order  supplemental  to  the  ^gj**'**'* 
88th  rule,  which  contains  the  outlines  or  form  of  order. ^^ul'smI*- 
which  must  be  entered  apon  the  guardian's  report  h%^, 
iDg  presented ;  which  order  can  be  mo(i^ed  vriib  eaw* 
to  suit  any  particular  case.    It  is  as  follows : 

Supplement  to  88tA  rule. 
In  Chancery. 

In  the  matter  of,  &;c«  &c« 

On  reading  and  Ming  the  report  of  A.  F.  guardiap 
of  the  said  infants,  stating  the  terms  of  sale  of  Ube  lands 
of  the  said  infants  therein  mentioned,  as  made  and 
agreed  to  by  and  between  the  said  guardian  and  S.  C« 
under  and  by  virtue  of  an  order  of  this  court,  it  is  9r» . 
dered,  that  the  said  agreement  be,  and  the  saiot  ifi. 
hereby  confirmed,  according  to  the  terms  and  con-* 

44 
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ditions  in  the  said  report  mentioned.    And  it  is  fur*' 
ther  ordered,  that  the  said  guardian  execute  a  deed 
to  the  said  S.  C.   for  the   premises  in  the  said  i*e- 
port  set  forth  or  referred  to>  on  his  complying  with 
the  terms  upon  which  the  deed  was  to  be  delivered* 
And  it  is  further  ordered,  that  so  much  of  the  pro- 
ceeds of  the  sale  after  payment  of  the  expenses  there- 
of, and  of  the  application  to  this  court,  as  shall  not 
be   imnftediately  wanted   for   tlie    necessary  mainte- 
nance and  education  of  the  said  infants,  be  kept  or 
put  ^t  interest  by  the  guardian,    on  good  security, 
by  bond  and  mortgage,   for  the  benefit  of  the  said 
infants,  and  that  the  said  guardian,  as  is  directed  by 
the  statute  authorizing  such  sales,  make  a  return  as 
soon  as-  conveniently  may  be    to  the  Chancellor  in 
writing,   and  upon  Ms  oath,   to   be   taken  before  a 
master  or  commissioner,   of  the  investment  and  dis- 
position of  the  proceeds  of  said   salb,  and  in  case 
tlie*  tand  so  agreed  to  be  sold,  be  subject  or  liable 
to  dower,  and  the  person  entitled-  thereto  shall  join 
in  the  sale  and  release  her  ri^i  of  dower,,  and-  in 
case  the  terms  of  sale  were  agreed  to-  with  the  un- 
derstanding, that  the  right  of  dower  was  to  be  released ;. 
it  is  then  further  ordered,  that  one-third  part  of  the 
whole  purchase  money  be  kept  or  put  at  interest  on 
good  real  security  as  aforesaid,  for  her  benefit^  and 
that  the  interest  only  of  such  third  part  be  by  the:  said 
guardian  from  time  to  time,  as  it  may  be  received, 
paid'  over  to  such   person  during  her  natural  life, 
unless  she  shall  elect  to  receive  a  reasonable  sum  in 
gross  arising  from  the  sale  in  lieu  of  dower,  in  which 
Matter  case,  she  must  apply  to  this  court  by  petition 
fdr  relief. 
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Deed  of  the  Guardian: 

Where  the  mother  of  the  infants  was  made  gvardian^ 
and  conveyed  jointly  with  other  ohiMrea  of  fiiU  age — 
the  mother  releasing  lier  dower. 

THIS  INDENTURE,  Made  this  day  of^JiS,'*^'** 

in  the  year  of  our  Lord  1818.    Between  A.  F. 
of  the  city  of  New-York,  widow  of  I.  F.  of  the  city  of 
New- York  deceased,  and  also  as  guardian  (under  the 
act  entitled  **  an  act  in  addition  to  the  act  concerning 
infants/'  passed  the  twenty-fourth  of  March,  one  thou* 
sand  eight  hundred  and  fifteen)  of  C.  F.  and  £•  F.  in* 
fant  children  and  heirs  at  law,  of  I.  F.  deceased ;  smd. 
M.  F*  H.  F.  and  G.  F.  of  the  same  place,  the  remaining 
children  and  heirs  at  law,  of  the  said  I.  F.  parties  of 
the  first  pai*t,  and  S.  C.  of  the  saine  place,  merchant,  of 
the  second  part:  Whereas  the  said  L  F*  deceased,  in 
his  life  time  and  at  the  time  of  his  death,  was  seised  ia 
fee  of  all  that  certain  messuage,  dwelling-house  and 
lot,  piece  or  parcel  of  ground,  &c.  &c.  &c.  (take  in  th^ 
description  of  the  premises,)  and  whereas  the  said  chil- 
dren and  heirs  at  law,  of  the  said  I.  F.  being  seised  as 
tenants  in  common  in  fee  simple  of  the  said  premises^ 
application  was  lately  made  to  the  Honorable  James 
Kent,  then  and  yet  chancellor  of  the  state  of  New* 
York,  for  the  sale  of  the  said  premises,  pursuant 
to  the  provisions  of  the  said  act,  and  his  honor  the 
Chancellor,  at  a  Court   of  Chancery^  lield  at  the 
city  of  New-York,  on  the  day  of 

upon  the  petition  of  the  said  A.  F.  of  the  first  part 
above  mentioned,  then  being  the  next  friend  of  the  saiji 
infants,  was  pleased  to  make  a  certain  order,  appoint* 
log  the  s^id  A.  F.  to.be  the  j^ua^dian  of  the  said  infant^i 
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for  the  purposes  in  the  petition  mentioned^  upon  her  ex- 
ecuting a  bond  with  two  sureties  to  each  of  tlie  said  in- 
&nts»  for  the  faithful  and  just  performance  of  that  trust, 
and  for  the  observance  of  such  orders  as  the  chancellor 
sbottkl  make  in  the  premises,  in  relation  to  the  said 
trust,  and  upon  her  filing  such  bonds  with  the  register 
or  assistant  register  of  the  said  court  afler  the  same 
should  have  been  executed  and  approved,  as  in  Ihe 
said  order  is  required;  it  is  further  by  said  order 
directed,  that  upon  such  bond  being  executed  and 
filed,  the  said  Guardian  might  sell  all  and  singu- 
lar the  right  and  title  of  the  said  C.  F.  and  E-  F.  to 
tli^  said  premises  herein*before,  tind  in  th^  said  order 
described  and  set  forth,  and  that  before  any  deeds 
should  be  executed,  the  terms  of  sale  $houM  be  report- 
ed to  the  chancellor  by  the  said  (luardian  in  writing, 
and  upon  oath,  to  the  end  that  the  same  might  be 
passed  upon  by  the  chancellor,  before  the  sale  should  be 
confirmed  as  by  reference  to  the  said  order  remaining 
(tvn  the  minutes  of  the  court  of  chancery,  in  the  city  of 
New- York,  may  among  other  things  more  fully  appear: 
And  whereas  such  bonds  having  been  executed  as  by 
the  fiaid  order  are  required,  and  the  same  having  been 
ffled  in  the  office  of  the  said  assistant  register ;  the  par- 
ties hereto  of  the  first  part  did  agree  to  sell  the  said 
messuage  and  premises,  and  all  their  and  each  of  their 
right  arid  title  therein  to  the  said  party  of  the  second 
part,  for  the  sum  of  $  the  terms  of  which 

salte  were  duly  reported  to  the  chancellor  by  the  said 
A.  F.  in  writing  and  dpon  oath,  and  thereupon,  his 
honor  by  odoihcr  order  made  the  day  of 

in  the  year  of  our  Lord  one  thousand  eight  hundred 
tind  eighteen,  wtis  further  pleased  among  other  things 
to  allow  and  confirm  such  sale  of  the  said  premises  as 
by  a  reference  to  the  said  last  mentioned  order  re* 
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maining  in  the  minutes  of  the  court,  may  among  other 
things  more  fully  appear :  and  viiereBS  the  said  A.  F« 
being  ivilling  to  join  in  the  said  sale,  has  agreed  to  re^ 
lease  to  the  said  S.  C.  her  right  of  dower  lit  the  said 
phemises.  Now  therefore,  this  Indenture  witnessetfa^ 
that  the  said  parties  of  the  first,  the  said  A.  F.  actiii^ 
in  her  own  right  aqd  as  guardian  of  the  said  infants 
by  virtue  of  the  power  and  authority  giren  and  grant- 
ed to  her  by  the  said  several  orders  above  mentioned, 
and  for  and  in  consideration  of  the  sum  of  six  thousand 
dollars,  lawful  money  of  the  United  States  of  America, 
to  them  in  hand  paid  at  or  before  the  ensealing  and  de-  * 
livery  of  these  presents  by  the  said  party  of  the  second 
part,  for  the  uses  and  purposes  in  the  said  orders  mei^ 
tioned,  the  receipt  whereof  the  said  parties  of  the 
first  part  do  hereby  acknowledge,  and  thereof  and 
therefrom,  and  of  and  from  every  part  and  parcel 
thereof,  do  acquit,  release,  exonerate  and  discharge 
the  said  party  of  the  second  part,  his  heirs,  executors, 
administrators  and  assigns,  and  every  of  them,  by  these 
presents,  have  g^nted,  bargained,  sold,  aliened, 
remised,  released  and  confirmed,  and  by  these  pre* 
sents,  do  fully,  freely  and  absolutely  grant,  bargain, 
sell,  alien,  remise,  release  and  confirm  unto  the  said  S. 
0.  the  party  of  the  second  part,  and  to  his  heirs  and  as* 
signs  fpr  ever,  alt  that  the  said  dwelling  )iouse  and  lot 
of  ground  and  premises  hereinbefore  described,  togeth^ 
er  with  all  and  singular  the  hereditaments  and  appurte- 
nances whatsoever  to  the  said  dwelling  hotise  and  lot 
of  ground,  and  premises  belonging  or  in  any  wise  ap* 
pertaining,  and  the  reversion  and  reversions,  remainder 
and  remaindeni,  rents,  issues,  and  profits  thereof^  and 
of  every  part  and  parcel  thereof;  and  also  all  the  esr 
tate^  right,  title^,  interedt,  pri^rty,  possessioki^  clubn,. 
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and  demand  whatsoeYer  of  the  said  parties  of  tlie  first 
part  and  each  of  theiii,.the  said  iofaDts  C.  F.  aod  £.  F» 
and  each  of  them>  of,  in,  and  to  the  same,  and  every 
pairt  and  parcel  thereof.    To  have  and  to  hold  all  and 

^  singular  the  said  premises,  with  the  appurtenances  un- 
to the  said  party  of  the  second  part,  his  heirs  and  as^ 
sigw  for  ever,  to  the  only  proper  use,  benefit^  and  be-^ 
hoof,  of  the  said  party  of  the  second  part,  his  heirs  vtnd 
assigns  forever,  as  fully  and  amply  as  the  said  parties 
of  the  first  part  or  any  of  them  may,  can,  or  ought 
to  convey  the  same  by  virtue  of  the  said  first  men- 

•*  tioned  order,  or  otherwise  howsoever.  And  the  said 
A*  F.  in  consideration  of  the  premises,  and  in  consi- 
deration of  one  dollar  to  her  in  hand  paid,  before 
the  ensealing  and  delivery  of  these  presents  by  the 
said  party  of  the  second  part,  the  receipt  where- 
of is  hereby  acknowledged,  hath  remised,  released, 
for  ever  .quit-claimed,  and  by  these  presents  doth  re- 
mise, release,  and  for  ever  quit-claim  unto  the  said 
party  of  the  second  part,  his  heirs  and  assigns  for 
ever,  all  the  right,  title  and  interest,  dower,  right  and 
title  of  dower,  claim  and  demand  whatsoever  of  her  the 
said  A.  F.  of,  in  and  to  the  above  described  premises, 
and  of,  in  and  to  every  part  and  parcel  thereof,  to  and 
for  the  proper  use,  benefit  and  behoof  of  the  said  party 
of  the  second  part,  his  heirs  and  assigns  for  ever.  And 
the  said  M.  F.  H.  F.  and  G.  F.  for  themselves,  Uieir  heirs, 
executors  and  adminbtrators,  and  each  and  every  of 
them,  doth  hereby  promise,  covenant,  grant,  and 
agree,  to  and  with  the  said  party  of  the  second  part,  his 
heirs  and. assigns,  in  manner  following,  that  is  to  say, 
that  each  of  them,  the  said  M.  F.  H.  F.  and  G.  F.  at  the 
timeof  the  ensealingand  delivery  of  these  presents,  islaw- 
fifUy  seised  of  the  one  equal  undivided  fifth  part  of  tlie 
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said  dweUing-house  and  lot  of  ground,  and  premises^  of 
a  good,  pure,  perfect  and  indefeasible  estate  of  inherit* 
ance  in  fee-siraple,  without  any  manner  of  conditioOor 
limitation  of  any  use  or  uses,  or  any  other  matter^ 
cause  or  thing  whatsoever,  to  determine,  alter,  defeat 
or  charge  the  same,  except  so  far  as  the  same  are  sub- 
^ject  to  the  right  of  dower  of  the  said  A.  F.  and  which 
is  herein  before  and  hereby  by  her  released.  And  the 
said  A.  F.  doth  for  herself,  her  heirs,  executors  and  ad^ 
ministrators,  covenant,  promise  and  agrees  to  and  with 
the  said  S.  C.  his  heirs  and  assigns^  that  the  said  A*^  F. 
hath  not  knowingly  or  willingly  done  or  suffered  any 
act,  deed,  matter  or  things  whereby,  or  by  means 
whereof  the  said  above  granted  premises,  or  any  part 
thereof,  is,  or  may  in  any  way  be  incumbered 
in  title,  charge,  estate  or  otherwise ;  and  lastly,  the 
said  parties  of  the  first  part  for  themselves  respective- 
ly, and  for  their  and  each  of  their  heirs,  executors  and 
administrators,  and  all  and  every  other  person  and  per- 
sons lawfully  claiming,  or  that  may  claim  any  estate, 
right,  title  or  interest,  of  in  or  to  the  said  herein  before 
granted  premises,  and  every  part  and  parcel  thereof, 
by,  from,  or  under  them,  shall  and  will  from  time  to 
time,  and  s^  all  times  hereafter,  upon  the  reasonable 
request  and  at  the  proper  costs  and  charges  in  the  law, 
pf  him  the  said  H.  C.  his  heirs  and  assigns,  make,  do,  . 
and  execute,  or  cause  to  be  made,  done  and  executed, 
all  and  every  such  other  and  further  lawful  and  rea* 
flbnabfe  act  and  acts  in  the  law  whatsoever,  for  the  fur-, 
fher  and  more  perfect,  absolute  and  satisfactory  vest-, 
ing,  conveying  and^  confirming  the  said  hereby  re- 
leased dwelling-house,  and  lot,  piece  or  parcel  of 
ground,  and  every  part  and  parcel  thereof,  with 
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and  every  of  their  appurtenances  uato  the  $aid  S«  C* 
his  heirs  and  assigDs  in  fee-simple,  as  by  the  said  S«  C« 
his  heirs  and  assigns,  or  his  or  their  counsel  learned  in 
the  law,  dmll  be  reasonably  advised  or  required.  And 
each  of  theo^  the  said  M.  F.  H,  F.  and  G.  F.  sepa- 
rately, and  not  jointly,  or  the  ope  for  the  other,  and 
their  heirs,  the  one  equal  undivided  fifth  part  respec- 
tively of  the  above  granted  and  described  premises, 
and  every  part  tbereof,  with  the  appurtenances,  unto 
the  said  S.  C.  and  his  heirs,  against  the  said  M.  F.  H. 
F.  and  G.  F.  respectively,  and  their  heirs,  and  againat 
all  persons  whomsoever,  shall  and  will  for  ever  warrant 
and  defend.  In  witness  whereof,  the  parties  to  these 
presents,  have  hereunto  interchangeably  set  their  hands 
and  seals,  the  day  and  year  above  written. 

8iaUd  and  ddiveredy 
in  the  presence  qf^ 

OuardUm^s  report  of  the  imestment  4f  the  proeeedi : 

she  being  entitled  to  dower. 

In  Chancery. 

In  the  matter  of  Ar  F.  _guar- 
dian  of  C.  F.  and  E.  F. 
infants. 

11.  Report     ^^  pursuance  of  the  order  of  this  honorable  coiurt^ 

ieSr  "^•'^  «^^«  «n  *•»«  day  of  whereby  it  is  oi^ 

dered,  as  by  reference  thereunto  will  appear,  I,  A.  F. 
tibe  guardian  therein  mentioned  of  Ihe  infants  G.  F.  and. 
£.  F.  do  report :  That  pursuant  to  the  directions  of 
the  said  order,  I  have  invested  th^  sum  of  S  at 

interest,  on  good  bond  and  mortgage  on  jn^operty  ^u* 
ated  in  the  city  of  New- York,  for  the  benefit  of  the 
said  infants,  which  sum  was  the  whole  amount  of  the 


said  infant's  proportion  of  the  proceeds  of  the  sale  of 
the  said  premises,  after  the  payment  of  the  expenses 
hereof,  and  of  the  application  to  this  court,  the  said 
infants  not  wanting  immediately  any  part  of  such  pro- 
ceeds for  their  maintenance  or  education,  and  that  I 
have  joined  in  the  sale  and  conyeyance  of  the  said  pre- 
mises in  my  own  right,  and  have  released  my  right  of 
dower  to  the  same ;  and  that  [  have  also  invested,  on 
good  real  security  as  aforesaid,  one-third  part  of  the 
whole  purchase  money  as  an  equivalent  for  my  said 
right  of  dower  in  the  said  premises,  to  the  end,  that  the 
interest  thereof  may  be  received  by  me,  during  my  na- 
tural life. 

A.  P. 
Sworui  this  day  1818,  before  me, 

L  H»  Master  in  Chancery, 


1 V.  Of  seSing  the  real  esteUe  ^  infants  under  the  act  q/* 

April  9th,  1814. 

Special  Conietitt* 

h  ChaDcellor  may  direct  sales  of  the  real  estate  of  infants  for 

their  maintenance,  &c. 
II.  If  infanta  hold  in  common,  &c.  bow  partition  made. 

The  proceedings  detailed  under  the  preceding  bead 
are  all  under  the  act  which  is  entitled,  *^  An  act,  in 
addition  to  the  act  concerning  infants,"  passed  March 
aith,  1815;  which  statute  was  intended  to  vest  the 
Chancellor  with  power,  to  direct  the  sale  of  infants' 
property  in  all  cases  when  the  interest  of  the  infants 
would  be  thereby  promoted.    The  "  Act  concerning 

45 
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Infants,'*  passed  in  April,  1814,  was  more  limited ;  it 
authorized  the  Chancellor  to  direct  the  sale  of  infants' 
property  in  the  special  caseq,  when  it  is  necessary  for 
their  maintenance  or  education,  or  when  the  infant 
holds  such  property  in  conjunction  with  other  persons 
in  jointrtenancy,  coparcenary  or  tenancy  in*  common : 
1.  Sale  of  in- ^^^^  act  provide8,(a)  that  it  shall  be  lawful  for  the 
tSS^Siit^  ^^^"^^**®^»  ^"  ^^  petition  of  any  infant,  by  his  or  her 
•*■**'  ^  next  friend,  or  of  the  guardians  of  such  iirfant,  for  that 
purpose,  setting  forth  the  grounds  and  reasons  of  the 
application,  if  upon  the  whole  matter  he  shall  think  it 
necessary  and  proper  for  the  maintenance  or  educa- 
tion of  such  infants,  in  a  summary  way,  to  direct  a  sale 
of  all,  or  so  much  or  such  part  of  the  real  estate  of 
such  infant  as  the  Chancellor  shall  deem  proper,  and 
to  take  order  for  the  disposal,  appropriation  and  in* 
vestment  of  such  sales,  and  for  securing  the  same,  and 
the  due  appropriation  and  disposition  thereof,  and  of 
the  produce  and  proceeds  thereof — and  the  costs  upon 
any  application  to  be  made^to  the  Chancellor,  under 
this  section,  shall  not  exceed  twenty-five  dollars, 
t.  Partiaott  That  in  case  any  infants  shall  hold  any  real  estate  in 
roSSTin^cim!  joint-tenancy,  coparcenary,  or  in  common,  and  the  in- 
»oii,  ftp.  terest  of  such  infant,  or  any  person  concerned  therein, 
shall  require  a  partition  of  such  estate ;  then  it  shall 
be  lawful  for  the  guardian  or  guardians  of  such  infant, 
by  and  with  the  consent  and  approbation  of  the  Chan- 
cellor, to  agree  to  a  division  thereof,  or  to  a  sale  of 
such  estate,  or  such  part  thereof  as  in  the  opinion  of 
the  Chancellor  shall  either  be  incapable  of  partition, 
or  shall  be  most  for  the  interest  of  such  infant,  that  a 
I3dle  thereof  should  be  made,  and  thereupon  to  execute 

(9)  Uvt*  37tli  Sen.  ch.  tOt.  3  Vol.  198.  b. 
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deeds  or  releases  of  the  right  of  such  infants  to  the 
part  or  parts  falling  to  the  share  of  the  other  joint-te- 
nants, coparceners,  or  tenants  in  common,  which  deeds 
or  releases  shall  be  Yalid  in  law,  to  convey  the  share 
and  part  of  such  infant :  Provided,  that  no  deed  or  re- 
lease shall  be  executed  by  any  such  guardian  by  virtue 
of  this  act,  until  after  a  report  shall  be  made  to  the 
Chancellor  of  such  sale  or  partition,  and  the  same  be 
approved  and  confirmed  by  him. 
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DIVORCES. 

SpecitU  Conienta. 

I.  Of  divorces — their  different  kinds,  iic» 
If.  Our  statute  respecting  divorces. 

III.  In  cases  of  adultery,  injured  parties  to  apply  to  this  Ctian- 

cellor. 

IV.  Proceedings  thereon. 

V.  Answer  without  oath.  % 

TI.  If  bill  be  admitted  or  taken  pro  eonfestOf  and  proceedings 

thereon. 
Til.  If  adultery  proved,  a  divorce  a  vinculo  matritnonit  awarded. 
VIII.  The  legitimacy  of  the  children  Bot  affected  thereby. 
IX.  Injured  party  may  marry  again. 
X.  If  the  wife  rs  complainant  she  is  entiled  to  a  support  for  her 

and  her  children. 
XI.  What  separate  estate  deemed  the  wife's  after  such  divorce. 
XII.  If  husband  be  complainant,  be  to  possess  the  wife's  estate. 

XIII.  Adultery  of  the  wife  forfeits  her  dower. 

XIV.  When  the  wife  shall  be  deemed  a  resident  of  the  state. 
XV.  Divorces  a  mensa  tt  thoro^  when  and  where  granted,  on  tlie 

complaint  of  the  wife. 
XVI.  Causes  of  complaint. 

XVII.  Husband  compelled  to  answer  complaint  of  bis  wife. 
XVIII.  The  decree  may  be  absolute  or  for  a  limited  divorce. 
XIX.  Order  for  support  of  wife  and  children. 
XX.  Complainant  may  be  required  to  give  security  for  costs. 
XXI.  Husband  may  justity  by  showing  ill  conduct  of  his  wife* 
XXII.  Costs  directed  against  either  party. 

XXIII.  Decisions  in  cases  of  divorces.- 

XXIV.  Form  of  the  bHU 
XXV.    do.     of  the  answer. 

XXVI.  do.     of  the  replication. 

XXV II.  Reference  to  a  master — or  feigned  issue. 
XXVIII.  Final  decree. 

t  Diftmt     Th£re  are  two  kinds  of  Divorces  known  to  our 
^^*^Law:~The  one  total,  the  other  partial.     The  on% 
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a  vinculo  matrimoniiy  the  other  a  mensa  el  thoro*  The 
total  divorce,  a  vinculo  matrimonii,  in  England,  must  be 
for  some  canonical  cause  of  impediment,  and  existing 
before  the  marriage,  as  in  the  case  of  consanguinity  ; 
not  for  any  supervenient  cause,  or  arising  afterwards, 
as  may  be  the  case  in  affinity  or  corporal  imbecility, 
for,  in  cases  of  total  divorce,  the  marriage  is  declared 
ntdlf  as  having  been  absolutely  unlawfuloA  initio  ;  and 
the  parties  are  therefore  separated  pro  salute  animamm; 
for  which  reason  no  divorce  can  be  granted  except  dur- 
ing the  life  of  the  parties.  The  issue  of  such  marriage 
as  is  thus  dissolved  are  bastards*(a)  In  England  di- 
vorces a  vinculo  matrimoniiy  for  adultery,  have  of  late 
years  been  frequenlly  granted  by  act  of  parliament. 

Divorces  a  mensa  et  thoro  are  when  the  marriage  is 
just  and  lawful,  ab  initioy  and  therefore  the  law  is  tender 
of  dissolving  it ;  but  for  some  supervenient  cause,  it 
becomes  improper  or  impossible  for  the  parties  to  live 
together ;  as  in  case  of  intolerable  ill  temper,  or  adul- 
tery in  either  of  the  parties. 

In  cases  of  a  divorce  a  mensa  et  thoro.  the  law  allows 
alimony  to  the  wife,  which  is  that  allowance  which  is 
made  to  a  woman  for  her  support  out  of  the  husband's 
estate,  being  settled  at  the  discretion  of  the  ecclesiasti- 
cal judge,  on  consideration  of  all  the  circumstances  of 
the  case,  (b) 

With  us,  however,  divorces  as  well  a  vinculo  matri-    ' 
monii  as  a  mensa  et  thoro  are  granted  by  Hie  Chancellor, 
and  the  facts  on  which  the  application  is  founded,  are 
specially  referred  to  a  Master,  or  tried  by  a  jury  in  a 
feigned  issue,  to  be  passed  upon  and  established. 

The  powers  of  the  Chancellor  in  relation  to  divorces, 

(«)  BUek.  Com.  W«7.   G«.UttS55.         (d)  BlMk»€em.  M7>8. 
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are  derived  from  an  act  of  the  I^gUlature  of  the  13ih 
9.  8uiate<^f  April,  18l3,(c)  which  provides  that  it  shall  aod  may 
1^^^  ^'be  lawfal,  in  all  cases  of  adultery  already  committed 
or  hereafter  to  be  committed,  by  a  husband  or  a  wife, 
•d^tlV^i!^^l^^y  ^\^S  inhabitaots  of  this  state  at  the  time  of  com- 
l^Z^chS'  ^^^  such  adultery,  or  when  the  marriage  shall  have 
•dtor  for  di.  {^^^  golemniMd  or  taken  place  within  this  state,  and 
the  party  injured  by  such  adultery  shall  be  an  actual 
resident  in  this  state,  at  the  time  of  the  adultery  being 
committed,  and  at  the  time  ofexbibiting  the  bill«for  such 
injured  party  to  exhibit  a  bill  in  the  Court  of  Chancery 
of  this  state,  against  the  adulterer  or  adultress,  setting 
forth  the  adultery  complained  of,  and  praying  for  a 
divorce  from  the  defendant ;  and  for  such  further  and 
other  relief  as  h^  or  she  may  think  himself  or  herself 
entitled  to  under  and  by  virtue  of  this  act,  or  praying 
for  a  divorce  only,  as  the  complainant  may  think  fit ; 
^nd  upon  tlie  exhibition  of  such  bill  the  complainant 
shall  be  entitled  to  the  usual  process  to  compel  the  de* 
fendant  to  appear  to  and  answer  the  said  bill.    And 
4.  Pti>ee«d.^^^  proceedings  may  be  had  on  the  said  bill  as  ac- 
iB|i  tbereoD.  cordlug  to  law  and  the.  course  and  practice  of  said 
^ourt  in  other  cases  will  entitle  the  complainant  to 
have  his  or  her  bill  to  be  taken  pro  canfuso  against  the 
defendant,  and  the  same  may  be  taken  pro  confesso  ac- 
cordingly. 
s.Auwtfto     That  if  the  defendant  shall  appear  and  answer  the 
iJtiu*^^*    said  bill,  he  or  she  may  answer  the  same  without  oath 
or  affirmation;  if  the  defendant  shall  by  answering 
deny  the  adultery  charged  in  the  hill,  the  court  of 
Chancery  shall  th^reupoti  direct  a  feigned  issue  or  is- 
sues tQ  be  mad^  up  for  tba  trial  by  jury  of  the  fiict  or 

(c)  3  K,  B.  L.  If  r,  fce. 
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facte  of  adultery  charged  "by  the  complainant  and  de- 
nied by  the  defendant,  and  shall  make  the  necesflary 
orders  for  the  trial  of  the  said  issue  or  issues,  at  some 
circuit  court  or  sittings,  to  be  held  by  a  justice  of  the 
supreme  court  of  this  state,  and  may  direct  the  same 
to  be  tried  by  a  special  or  foreign  jury,  if  deemed  ne- 
cessary ;  and  in  case  the  same  shall  be  directed  to  be 
tried  by  a  special  jury,  the  chancellor  shall  have  power 
to  make  the  necessary  orders  for  procuring  a  list  of  the 
jurors  from  the  county  from  which  the  jury  is  to  be 
taken,  and  for  striking  the  same ;  and  the  chancellor 
may  award  a  new  and  further  trial  of  the  said  issue  or 
issues,  if  he  deems  the  same  necessary  to  do  justice 
between  the  parties. 

That  if  the  defendant  shall  by  answer  admit  the  adul-  ^tiL^i  iS 
tery  charged  against  him  or  her  in  the  bill,  or  if  the^en^i^^  J^ 
bill  shall  be  taken  pro  con/'mo  against  the  defendant,  ^^»8»  there. 

.  it  shall  in  either  case  be  the  duty  of  the  court  of  chan- 
cery, before  any  decree  dissolving  the  marriage  shall 
be  pronounced,  to  refer  the  same  to  a  Master  in  Chan- 
cery, with  directions  to  take  the  proof  of  the  adultery 
charged  in  the  bill,  and  to  report  the  same  to  the  court 
with  his  opinion  thereon,  and  the  cause  shall  be  heard 
on  such  proofs  and  report  previous  to  a  final  decree 
therein. 

That  if  it  shall  satisfactorily  appear  to  Ihe  court  of  JjjJJ^"»«5r 
Chancery,  either  by  the  trial  of  such  feigned  issue  or  ]^^aVS!^ 
idsues,  or  by  the  proofs  taken  and  reported  by  a  mas-  •warded, 
ter,  as  aforesaid,  that  the  defendant  has  been  guilty  of 
the  adultery  charged  in  the  bill,  it  shall  be  lawful  for 
the  said  court  to  decree  that  the  marriage  between  the    g.  The  leci. 
parties  shall  be  dissolved,  and  each  party  freed  from^3JJ„J^ff! 
the  obligations  thereof,  but  such  dissolution  of  the'*^*^' 
marriage  shall  not  in  any  wise  affect  the  legitimacy  of 
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^i^^i"*^,  the  children  thereof,  and  it  shall  be  lawful  for  the 
^^gjjj'^^^  complainant,  after  the  dissolution  of  the  marriage,  to 
n*'  marry  again  as  though  the  defendant  was  actuaUy  dead. 

But  it  shall  not  be  lawful  for  the  defendant  who  may 

be  convicted  of  adultery,  to  marry  again  until  the 

complainant  shall  be  actually  dead. 
hlMm^i!^t     That  if  a  wife  is  complainant  in  such  suit,  wherein 
die  if  enfitied  a  dccrcc  dissolTing  the  maniage  as  aforesaid  shall  be 

tOAsuppartfor  ^  ^ 

ber  ud  cbu.  pronounced,  it  shall  be  lawful  for  the  court  of  Chan- 
cery to  make  a  further  decree  or  order  against  the  de- 
fendant, compelling  ifiim  to  provide  for  the  maintenance 
of  the  children  of  the  marriage,  if  any  there  shall  be, 
and  to  provide  a  suitable  allowance  to  the  complainant 
for  her  support,  as  to  the  said  court  shall  seem  reason- 
able and  just,  having  n,  regard  to  the  circumstances  of 
the  parties  respectively ;  and  to  order  such  defendant 
to  give  reasonable  security  for  such  maintenance  and 
allowance,  and  upon  his  neglect  or  refusal  to  give  such 
security  as  shall  be  required  of  hun,  or  upon  default 
of  him  and  his  security  to  provide  such  maintenance 
and  allowance,  to  sequester  his  personal  estate,  and 
the  rents  and  profits  of  his  real  estate,  and  appoint  a 
receiver  thereof,  and  cause  such  personal  estate,  and 
the  rents  and  profits  of  such  real  estate,  to  be  applied 
towards  such  maintenance  and  allowance,  or  to  such 
maintenance  or  allowance  as  to  the  said  court  shall 
from  time  to  time  appear  just  and  reasonable. 
It.  wut  se.  That  if  a  wife  is  complainant  in  any  suit  wherein  a 
l^emeiTthe  dccrco  dissolviug  the  marriage  as  aforesaid  shall  be 
^eh  div^I  pronounced,  find  she  shall  at  the  time  of  pronouncing 
such  decree  be  owner  of  any  lands,  tenements,  or  he- 
reditaments, or  have  in  her  possession  any  goods  or 
chattels,  or  chases  in  Mtion,  which  were  left  with  her  by 
hpr  husband,  which  she  may  have  acquired  by  ber  owft 
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industry >  or  which  naay  hare  been  giren  to  her  by  devite 
or  otherwise,  or  may  have  come  to  her,  or  to  which 
she  may  be  entitled  by  the  decease  of  any  reUtive  in- 
testate, she  shall  be  entitled  tp  the  absolute  enjoyment 
of  such  real  estate,  and  to  the  entire  dqniinipn  and  con* 
trol  of  such  goods  and  chattels,  and  choses  in  a<:tiod 
against  the  defendant  in  the  suit,  and  may  sue  for  andi 
recover  the  same  in  her  own  nfame. 
That  if  a  husband  is  complainant  in  any  such  suit,,  **'^'»?*"^ 

,  ...  *  be  eomplainant 

wherem  a  decree  dissolving  the  maniage  as  aforesaid ^^  iitoi>otaew 
shall  be  pronounced,  and  the  defendant  shall  at  the  t»te  m  K  j>« 
tinae  of  pronouncing  such  decree,  be  the  owner  of  any  Torccd. 
iandfiy  tenements  or  hereditaments  in  her  own  right, 
the  complainant's  right  to  and  interest  therein,  and  to. 
the  rents  and  profits  thereof,  shall  not  be  taken  away 
or  impaired  by  such  dissolution  of  the  marriage,  but 
the  same  shall  remain  to  him  as  though  the  marriage     * 
had  continued ;  and  he  shall  also  be  entitled  to  such 
personal  estate  and  choses  in  action  as  may  belong  to 
or  be  in  the  defendant's  possession,  at  the  time  such 
decree  shall  be  pronounced,  in  like  manner  as  though 
the  marriage  ii.xd  continued,  and  may  sue  for  and  recor 
yer  the  same  in  his  own  name. 

That  a  wife,,  being  a  defendant,  and  cohvic^d  of  ^*^|,^*{!^ 
adultery  as  aforesaid,  shall  not  be  entitled  to  dower  inJJJJ'^^JjJ^^J:^ 
the  complainant's  real  estate,  or  any  part  thereof,  nor  ^^^1^^^^^^ 
to  any  distributive  share  in  his  personal  ^estate  on  his  ?«»»«'  <f«te 

•^  .  *  of  htuban^  on 

dying  intestate.  •  w#  «iece««o. 

That  whenever  a  feme  covert  shall  exhibit  -a  bill  ,  r*^  whpt 

•  1         ti  !!•  n    \  •  .1         111  '"■**  entitle  n 

against  her  husband  by  virtue  of  this  act,  she  shall  not  i»ife  to  «  reti. 
be  deemed  a  resident  or  an  inhabitant  of  any  other  uate  under 
state  or  country,  merely  because  her  husband  shall  re- 
side or  inhabit  in  such  other  state  or  country,  but  her 

46 
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beiDg  an  inhabitant  of  this  state  shall  be  determined  by 
the  fact  of  her  abiding  in  this  state. 
m  ^iLJSa^     That  it  sball^nd  may  be  lawful  for  any  feme  covert^ 
^b^'w^^t^  she  and  her  husband  being  inhabitants  of  this  state,  or 
^ttttTof^i.  ^^^^  ^^^  marriage  shall  have  been  solemnized  or  ta- 
ken place  within  this  state,  and  she  being  an  actual  re* 
sident  therein  at  the  time^  of  exhibiting  a  bill  as  here- 
after mentioned,  to  exhibit  a  bill  in  the  court  of  Chan* 
eery  agsrinst  her  husband,  complaining  of  cruel  and  in- 
buman  treatment  of  her  by  him,  or  such  conduct  on  the 
i6.CftiiaetdrP^^  of  the  husband  towards  his  wife  as  may  render  it 
cokapiaiQi.      unsafe  and  improper  for  her  to  cohabit  with  him,  and 
be  under  bis  dominion  and  control,  or  that  he  has 
abandoned  her,  and  refuses  or  neglects  to  provide  for 
her,  specifying  particularly  the  nature  and   circum- 
stances on  which  she  relies  and  seeks  relief,  with  the 
time  or  times  when,  and  place  or  places  where,  with 
reasonable  certainty,  and  praying  for  such  relief  as  she 
17,  Hubaad  "^^^  think  hersclf  entitled  to :  to  which  bill  the  hus- 
•ompeiied  to  band  mav  be  compelled  to  appear  and  answer  accord- 

antvcr  eon*  •^  *^  '^*^ 

yUiaL  ]Qg  to  the  course  of  the  court  of  Chancery,  or  the  bUl 

may  be  taken  pro  confesso  against  him,  as  is  usual  in 
other  cases  in  that  court 
19.  CawMof     That  in  case  it  shall  appear  to  the  court  of  Chan- 
STt^tmn?  eery,  by  the  answer  and  confession  of  the  defendant,  or 
wi. 'S^cCSi  ''>y  tb^  bill  being  taken  pro  confesso  against  him,  or  by 
S2ft?*«b^P^o<>^  taken  in  the  cause  in  the  uhual  manner,  that  the 
temi>2^'J5r''dr^^f^"^aot  is  gulUy  of  such  cruel  and  inhuman  treat- 
irSSnJ."'*^^  ment  towards  the  complainant,  or  such  conduct  to- 
wards her  as  renders  it  unsafe  and  improper  for  her  to 
cohabit  with  him,  and  be  under  his  dominion  and  con^^ 
trol,  or  that  he  has  abandoned  her,  and  refuses  and 
neglects  to  provide  for  her,  it  shall  and  may  be  lawful 
for  the  court  of  Chancery  to  decree  a  separation  from 
bed  and  board  for  ever  thereafter,  or  for  a  limited 
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iitne,  as  shall  seem  just  and  reasonable,  or  to  make 
9ucb  other  decree  in  the  premises  as  the  nature  and 
circumstances  of  the  case  require ;  and  whether  the  ^'J^^  jjj 
court  shall  decree  a  separation  from  bed  and  board,  or  Jjjw^j^jj^ 
not,  to  make  such  orders  and  decree  for  the  suitable 
support  and  maintenance  of  the  wife  and  her  children, 
or  any  of  them  by  the  husband,  or  out  of  his  property, 
as  the  nature  of  the  case  and  the  circumstances  of  the 
parties  render  suitable  and  proper  in  the  opinion  of  the 
Chancellor,  and  to  enforce  such  orders  and  decrees  by 
sequestering  the  rents  and  profits  of  the  real  estate  of 
the  husband,  (if  any  he  has,)  and  his  personal  estate 
and  choses  in  action,  and  by  appointing  a  receiver 
thereof,  and  causing  such  rents  and  profits  and  person* 
al  estate  and  choses  in  ad  ion  to  be  applied  according- 
ly, or  by  such  other  lawful  ways  and  means  as  is  usual 
and  according  to  the  course  and  practice  of  the  said 
court,  and  as  to  the  Chancellor  shall  seem  meet,  and 
agreeable  to  equity  and  good  conscience. 

That  the  defendant,  in  any  such  suit  as  last  afore*   ^  semtkf 
said,  may  require  firom  the  complainant  security  for  ^  i^u?rJd*^ 
costs  before  he  shall  be  compelled  to  answer  the  bill,  Jj^«»pwii- 
and  the  court,  on  application  for  the  purpose,  may  o]> 
der  security  to  be  given  accordingly. 

That  the  defendant,  in  any  such  suit  as  last  aforesaid,   ^|  hoiUbii 
may  insist  in  his  defence,  and  be  permitted  to  prove  ^f^JJP'*jJ*^ 
the  ill  conduct  of  the  complainant  as  a  justifiable  cause  jJ^'dtS^* 
for  the  conduct  on  his  part  complained  of,  and  on 
making  out  such  ill  conduct  to  the  satisfaction  of  the 
court,  he  may  be  dismissed  with  or  without  costs,  in  the 
discretion  of  the  court. 

That  in  any  suit  brought  under  and  by  virtue  of  this  ^s.  coits 
lict,  the  court  may  decree  costs  against  either  party  JJ^d^dai 
?md  ejwsjrd  execution  for  the  same,  or  in  case  any  estate  JJJJ^oST^ 

tested. 
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shall  be  eequestei^,  or  in  the  powet  of  the  court,  or  in 
the  hands  of  a  receiver,  it  may  order  costs  to  be  paid 
out  of  the  property  so  sequestered,  or  m  the  power  of 
the  court,  or  m  the  hands  of  a  receiver,  at  disicreti^n, 
and  according  to  right  and  justice. 

In  modification  of  the  above  act  in  relation  to  cases 
of  adultery,  it  is  provided  by  the  i84th  rale  of  court, 
that  in  cases  of  adultery,  common  orders,  which  in 
6the!r  cases  would  be  orders  of  course,  may  be  entered 
of  course  in  this  action,  provided  however,  that  no  or- 
Aer  by  conseht,  or  for  a  reference,  or  feigned  issue,  or 
6n  coming  in  of  a  report  or  verdict,  sh^ll  be  deemed 
an  ordei' rff  course  ;  and  on  coming  in  of  the  Piaster's 
report,  or  the  verdict  in  <!ases  of  adultery,  the  cause 
shall  toe  'regulaify  set  dpivn  for  bearing  at  term  pre- 
paratory to  a  final  decree;  tad  ^if  an  issue  shall  be 
awardied,  fo  satisfy  this  court  whether  such  adultery 
htts'been  cdmmitted,  feind  ihe  verdict  on  such  issue  af- 
firms the  adultei-y,  tlie  corftplainarit  shall  not  be  enti- 
tled'to  an  order  on  the  return  of  ihe  postea,  Unless  the 
Judge  T[>^fore  WhoHi  such  issue  shall  have  been  tried, 
shall  certify  that  *the  Verdict  was  supported  by  proof, 
without  or  in  addition  to  Ihe  confessions  of  the  party 
charged.(fl) 
?3.  *cci-  Where  a  bill  for  a  divorce  on  the  ground  of  ladul- 
f«»3-  tery  Islaken  pro  cor^dsso,  or  the  defendant  in  his  an- 

^ver  'admits  the  adultery  charged,  and  a  reference  is 
made  to  the  master  under  the  3d  section  ttf  the  act  con- 
cerning divorces,  (2  Vol.  N.  R.  Lams,  19^,  198,)  to 
take  the  prortf  of  the  adultery  and  to  report  thereon, 
&c.  by  the  proof  to  be  taken  by  the  master,  is  'me^nt 
le^lprAbf  genenally;  andhe  ftwiy  -iherefore  receive 

r 

(a)  See^ilflo  59tK  nie. 
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proof  of  the  corrfession  ^  the  (tefendant,  ttWch  tmkst, 
however,  be  connected  wHh  and  Btipported  fey  otlter 
proofs  before  the  court  will  decree  a  ^^ivorce  a  mndah 
matrifnoniu(;b)  By  the  51st  role  Wf  the  cm«i,  June, 
1806,  levidence  of  the  cofrfe*ision  of  fTie  defendant  \vfts 
not  admissible  at  aW,  an  a  foT^rted  issue  arirarded  to  by 
the  fact  of  adiiltery  ^  the  cdurt  afterwards  doubted 
whether  this  rule  had  not  gone  too  for  in  rejecting  tMs 
species  of  proof  a?ftogeflher,(<r)  and  in  Jiine,  1815,  te- 
pealed  the  51st  rule,  and  substituted  *he  84lh  rule, 
which  perttiits  9«ch  confessions  io  be  received  ivliien 
connected  with  other  proof.  To  giv^  the  c6art  juris* 
didtion  to  decree  a  divdi-ce  a  vintnlo  inatfimonii  on  the 
ground  of  adultery,  when  the  marriage  was  sollem- 
nized  abroad,  it  must  clearly  and  distinrtly  arppear 
from  the  bill,  that  both  parties  ^ere  inhatbttahlis  df  the 
stale  at  the  time  the  adultery  Was  committed;(rf) 

To  entitle  a  party  to  sustain  a  bill  for  a  yitorce,3ie 
must  be  an  actual  ^nd  6()naj^«  inhabitant  of  tbe  state 
at  the  time  of  the  adultetv  committed,  and  at  Ihe  time 
of  exhibiting  the  bilL(«) 

Where  the  complainant,  a  native  of  Scotland,  mar- 
ried his  wife  in  Wew-YoA  in  1780,  and  left  %er  in 
1*784,  and  went  to  tlie  WesA-Indies,  and  ^csontinually  re- 
sided abroad,  exeepling  orily  a  short  vi^lt  to  New- York 
in  1792,  until  the  tinae  of  filing  bis  bill  for  a  divorce  In 
1813,  a  period  ibf  twenty-eight  years,  it  wa^  held  that 
he  was  not  an  itthabilant  of  the  state  -wfthin  this  words 
or  intent  of  the  nct.(y*) 

(5)   Bettt  ▼»  Batto»   1  Johni.  Chan.  (e>  Wilttamton  t.  ParMitn,  1  Johni. 

Bep-  107.  OlUiikittfp.  889. 

(e)  Ibid.  (/)  Williamton  ▼.  WiMkittidB,  1  JblA^ 

(lO  Mix  T.  Mix,  1  Jolmt.  Ohati.  B^p.  Chan.  Bep.  488. 
90i 
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A  decree  of  divorce  a  vinculo  malnmoniiy  though 
the  adultery  is  fully  ascertained,  is  not  granted  of 
course  in  all  cases.(^) 

If  the  husband,  subsequently  to  the  adultery,  cohab- 
its with  his  wife  with  knowledge  of  her  guilt,  it  is  a  re* 
mission  of  the  offence,  and  a  bar  to  a  divorce.(^e) 

Lapse  of  time,  also,  or  a  long  acquiescence  of  the 
husband  without  any  disability  on  his  part  to  sue,  will 
be  a  bar  to  a  prosecution  for  a  divorce.(t) 

Where  a  husband  having  been  absent  from  his  wife 
for  eiglit  years,  in  a  foreign  country,  and  she  supposing 
him  to  be  dead,  married  another  person,  and  the  first 
husband  afterwards  returned,  and  finding  his  wife  co- 
habiting with  her  second  husband,  without  taking  any 
steps  to  obtain  a  divorce  went  abroad,  and  continued 
absent  for  twenty  years,  and  then  returned  again,  and 
filed  a  bill  for  a  divorce  against  his  wife,  who  was  liv- 
ing with  her  second  husband,  by  whom  she  had  several 
children ;  the  court,  though  the  counsel  of  both  par- 
ties consented  to  a  decree,  dismissed  the  bill  with 
costs.(y) 

The  12th  section  of  the  act  concerning  divorces, 
I  N.  R.  L.  187.  relative  to  security  for  costs  to  be 
given  by  the  plaintiff,  does  hot  apply  where  the  bill  is 
filed  on  the  ground  of  adultery,  though  the  biU  conr^ 
tains  also  a  distinct  charge  of  cruel  treatment(A:) 

In  the  case  of  Pomeroy  v.  Pameroyy(J)  it  was  doubt- 
ed by  the  Chancellor,  whether  charges  of  adultery  and 
of  cruel  treatment  could  both  be  contained  in  the  same, 
bill,  since  the  one  charge  required  an  answer  on  oath, 

(f )  Winitmm  ▼.  VmSmmmm,  1  Jobni.  0)  ^^^ 

Q^;Rep.  488»  {k)  Pomeroy.T.  Pomeroj,   1  Mnv 

(A)  Dud.  Chm.  Rep.  G0& 

(0  IbM.  (I)  Ibid.  60(k 
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and  tbe  other  did  not,  and  since  a  confession  6f  the 
one  charge  was  conclusive,  but  not  as  to  the  other,  and 
as  the  decrees  were  essentially  different  in  the  two 
cases* 

On  a  bill  for  a  divorce,  a  feigned  issue  to  try  the 
truth  of  tbe  adultery  will  not  be  awarded  unless  the 
adultery  is  specifically  charged,  and  with  that  degree 
of  certainty  as  to  time,  place,  &c.  as  may  enable  the 
defendant  to  meet  the  fact  at  the  trial.(in) 

Farm  of  the  Bill. 

To  the  Honorable  James  Kent,  Chancellor  of  the  state 

of  New- York: 

Humbly  complaining,  sbeweth  unto  your  honor,  si.  Fom  or 
your  orator  A.  B.  of  the  city  of  New- York,  that  your 
orator  was  lawfully  joined  in  the  bands  of  matrimony 
to  his  present  wife  Charlotte^  on  the  first  day  of  June* 
1812;  from  which  time  forwards  they  have  been,  and 
now  are,  inhabitants  of  the  city  of  New- York.  And 
your  orator  further  showeth  unto  your  honor,  that  the 
said  CharloUe,  since  the  said  first  day  of  June,  wicked- 
ly disregarding  the  solemnity  of  her  vows,  and  the 
sanctity  of  the  marriage  state,  hath  committed  adulte- 
ry, at  divers  times,  with  D.  S.  and  others,  to  your  ora- 
tor unknown :  And  your  orator  further  shows  unto 
your  honor,  that  on  or  about  the  first  day  of  April,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and 
sixteen,  the  said  Charlotte  embarked  as  passenger  on 
board  of  a  certain  sloop  or  vessel,  the  name  of  which 
is  unknown  to  your  orator,  then  lying  in  the  waters  of 
the  city  of  New- York,  and  bound  for  Newburgh,  in 

(m)  Godd  T.  C«M,  9  Jolmi.  Cham.  Rep.  M. 
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the  state  of  New-York;  that  on  the  same  night,  the 
said  CharlolU  having  retired  to  a  birth  or  bed  fitted  up 
in  tlie  cabin  of  the  said  sloop,  was  followed  by  the  said 
D.  S.  the  captain  of  the  said  sloop,  and  the  said  D.  S. 
then  and  there  had  carnal  connection  with  the  said 
CkarloUcy  and  she  the  said  Charlotte  did  tlien  and  there 
coQf>mit  adultery  with  him  the  said  D.  S.    And  your 
.orator  further  shows  unto  youv  honor,  that  afterwards^ 
to  wit,  some  time  in  or  about  the  month  of  February 
aforesaid,  and  also  in  the  months  of  March  and  April 
in  the  same  year,  but  on  what  days  in  particular  your 
orator  is  ignorant  and  cannot  set  forth,  the  said  CAar- 
loUe  then  being  at  Newburgh  aforesaid,  and  residing  in 
the  family  of  one  G.  W.  she  the  said  Charlotte  did  com- 
roit  adultery  with.  divei*$  persons,  the  names  of  whom 
your  orfrtor  has  been  unable  to  discover  and  cannot 
set  forth  :  And  your  orator  further  shoivs  ub(o  your 
honor,  that  by  means  ot  tlie  said  several  premises 
»bov^  set  forth,  the  domestic  peace  and  happiness  of 
your  orator  has  been  entirely  destroyed.     In  tender 
consideraticH)  whereof,  and  to  the  end,  that  the  said 
Charhlk  may,  true,  full  and  perfect  answer  make  la 
the  matters  hnd  things  herein  charged  and  set  forth,  as 
fully  as  if  the  same  were  herein  again  repeated^  and 
shje  iotierrogaled  theretjr>;  and  pajiticularly,  thai  she 
may  s^t  forth  and  discover  whether  your  orator  and 
she,  the  said'CAo^-foW^  were  not  Joined  in  wedlock  aa 
aforesaid,  and  whether,  since  her  marriage  with  your 
orator,  she  has  not  committed  adultery  with  the  said 
I).  S.  at  the  time  and  place,  and  under  the  circumstai)-* 
ces  herein  before  set  forth,  or  how  otherwise ;  apd 
also  in  or  about  llie  months  of  February,  Maix^h  a«|d 
April  aforesaid,  at  JN'ewburgh  aforesaid,  or  ai  soaie 
other  tim^,  and  when,  and  with,  some  other  person  or 
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persons,  tind  whom.  '  And  that  the  marriage  betwMa 
your  orator  and  the  said  Oiarlatte  tnay  be  dissolrecl; 
according  to  the  statute  hi  ^sUcb  cases  provkleil.  And 
that  your  orator  may  have  ^ch  other  and  fuirtfier  re- 
lief in  the  premises  as  may  be  agreeable  to  equity :  May 
it  please  your  honor,  to  grant  unto  your  orfftrt^,  the 
people's  most  gracious  writ  of  subpoeds^,  issuing  out  bf 
and  tender  the  seal  of  this  honorable  court,  to  be  di^ 
rectedj  to  the  said  CharlattCy  commandihg  hei*  ott  a  car*- 
tain  day,  and  under  a  certain  pain,  therein  to  bie  ex* 
pressed,  personally  to  be  and  appear  before  your  ho^ 
nor,  in  this  honorable  court ;  then  and  there  fo  make, 
true,  full  and  perfect  answer  to  all  and  singular  the 
premises,  and  to  stand  to,  abide,  and  perform  such  or- 
der, direction  and  decree,  as  to  your  honor  shall  seem 

■ 

meet,  and  according  to  the  statutes  in  such  cases  pro- 
vided.   And  your  orator,  &c. 

E.  F-  Sol'r  for  complainant. 

J.  S.  of  Counsel  for  complainant. 

Form  of  Answer. 

In  Chancery. 
Stale  of  New-York,  ss.  %s.rwm^ 

The  answer  of  C.  B.  the  wife  of  A.  B.  defendant  to '^  *"''•'• 
the  bill  of  complaint,  exhibited  against  her  by  the  said 
A.  B.  her  husband.  The  said  defendant  saving  and 
reserving  to  herself,  now  and  at  all  times  hereafter,  all 
and  all  manner  of  benefit  and  advantage  of  exception^ 
to  the  manifold  uncertainties  and  imperfections  in  the 
said  complainant's  said  bill  of  complaint  contained,  for 
answer  thereunto,  or  unto  so  much  thereof  as  materi- 
ally concerns  this  defendant  to  make  answer  unto,  she 
answereth  and  saith ;  that  it  is  true,  that  about  the  lime 
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meniioifed  10  the  complainant's  bill  of  complaint^  this 
defendant  and  the  complainant  were  duly  and  lawfully 
married ;.  and  tliat  the  said  A.  B.  and  this  defendant, 
from  the  iifne  of  their  intermarriage  until  the  present 
iloie,  haTe  been,  and  continued,  and  now  are  inhabit- 
ants .9f  the,  city  and  county  of  New- York,  as  is  set  forth 
In  the  fiaid  bill  of  complaint:  And  this  defendant  fur- 
ther answering,  positively  and  unequivocally  denies 
that  Axe  ever  did  commit  adultery  with  the  said  D.  S. 
or  with,  aay  other  person  or  persons,  at  any  time  or 
times  whatever,  as  is  in  this  respect  untruly  and  mali- 
ciously charged  in  the  said  bill  of  complaint:  And  this 
defendant  further  answering,,  admits,  that  true  it  is  she 
did  embark  on  board  of  a  certain  sloop  or  vessel  lying 
in  the  waters  of  the  city  of  New- York,  on  or  about  the 
first  day  of  April,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  sixteen^  on  a  voyage  from  the  city  of 
New- York  to  Newburgb,  in  the  state  of  New-York, 
but  this  defendant  absolutely  and  wholly  denies  that 
she  did  at  that  time,  or  at  any  other  time  or  times,  com- 
mit adultery  with  the  said  D.  S.  the  captain  of  the  said 
sloop,  nor  at  any  other  time  or  times  whatever,  as  is  in 
this  respect  most  untruly  alleged  in  the  complainant's 
said  bill  of  complaint  And  this  defendant  further  an^ 
swering,  admits,  that  she  did  live  at  Newburgh,  afore- 
said, during  part  of  the  months  of  February,  March  and 
April,  in  the  said  year  of  our  Lord  one  thousand  eight 
hundred  and  sixteen,  but  this  defendant  expressly  de- 
nies, that  during  that  time,  or  at  any  other  time  or  times 
whatever,  she  the  said  defendant  did  commit  adultery 
with  any  person  or  persons  whatever,  as  is  in  the  said 
bill  of  complaint  most  untruly,  maliciously  and  wicked- 
ly charged.  Without  that,  that  any  other  matter  or 
thing  material  or  necessary  for  this  defendant  to  make 
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answer  unto,  and  not  herein  and  hereby  well  and  guffi* 
ciently  answered  unto,  confessed  or  avoided,  travers- 
ed or  denied,  is  true  ;  all  which  matters  and  things  this 
defendant  is  ready  to  aver,  maintain  and  prove,  as  this 
honorable  court  shall  direct,  and  humbly  prays  to  be 
hence  dismissed,  with  her  reasonable  costs  and  charges 

in  this  behalf  most  wrongfully  sustained. 

C.B. 

G.  H.  SoFr  for  defendant. 

L.  M.  of  Counsel  for  defendant. 

This  answer  need  not  be  sworn  to,  the  statute,  as  be-* 
fore  mentioned,  permitting  it  to  be  put  in  without 
oath.(a) 

RipKcaiian. 

The  replication  is  in  the  general  form :  the  com-   n.  b^piSm* 
plainant  simply  matntaios  the  truth  of  his  own  allega- 
tions, and  denies  those  alledged  b}^  the  defendant  in 
his  answer.    See  the  form,  ante,  p.  127. 

Where  the  facts  charged  in  the  bill  are  denied  by. 
the  answer,  an  issue  is  awarded  to  have  the  fact  of. 
adultery  tried  by  the  jury :  the  mode  of  proceeding,^ 
and  the  forms,  will  be  seen  by  referring  to  tbe  head  of. 
feigned  issue  in  the  subsequent  part  of  this  work*- 
Bui  if  the  defendant  by  his  answer  admit  the  adultery 
ebarged.  in  tbe  bill,  or  if  the  bill  is  taken  pro  canfe»o, 
a  referanoe  is  made  to  a  master  in  chancery,  to  take  ir.Refcme* 
the  proof  of  the  adultery  cba]^^,(6)  upon  which  re-  Jj  feS!!?^ 
ference  the  proceedings  are  conducted  in  the  manner  ««• 
herein  before  pointed  out,  wkh  relation  to  lefereneeis 
before  a  master. 

(a)  Aiitei  p.  d5f .  (5)  2  K.  B.  L.  199*  Ante,  p.  3$%, 
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In  cases. of  adultery,  such  common  orders  |uay  be 
entered  of  course,  a?  mi&^ht  be  entered  of  course  in  other 
actions,  provided  however,that  no  order  as  by  consent, 
or  for  a  reference  or  feigned  Issue,  or  on  the  coming 
in  of  a  report  or  verdict,  shall  be  deemed,  an  order  of 
course.(c) 

Hie  nisi  prius,  record  being  returned  to  the  court 
I  and  filed)  or  the  masler^s  report  being  filed,  the  cause 

must  be  regularly  set  down  for  hearing  at  term  pre- 
paratory  to  a  final  decree.(d)  The  form  of  a  final  de- 
cree after  the  issue  has  been  awarded  and  tried  will  be 
fbUiKi  und^r  tital  Iiead ;  the  fihal  decree  wlien  a  refer- 
ence has  been  ordered,  ittay  be  in  the  following  fenn 

Decree  of  divorce  upon  filing  master* s  report. 

In  Chancery. 

C  A.  B.  Complainant, 
Between  <  and 

fC.  !B.  Defendant. 

* 

98.  Fiiifti        This  cause  having  this  day  been  brought  on  to  be. 
^***^'         beard  upon  the  equity  reserved,  and  for  furthe?  direc- 
floni  upon  -Ihe  report  of  I.  H.  Esq.  one  of  the  nraister^s 
of  tiiis  court,  bearing  date  the  day  of 

and  updn  the  t>roofs  taken  before  him  parsna!ntl6  an 
ofUei>  heridtofor^  made  in  this  cause ;  on  reading  arid 
filing  an  afficianril  of  due  service  of  a  notice  of  this 
hearihg,  md  on  reading  the  said  prodft,  and. tbe  said 
»pohl,  apd  the  opinion  of  the  said  master  iq>mh  such 
;  )pTOO(fs»  'v^erefay  it  appears  satiefactbrily  lo'  ti^  court ^ 
tint  tbe  dbfendarit  ims  been  guilty  of  the  iadultery 
cisarged  in  the  oobiplainaiit^s  trill  *^f  complmirtJ  And 
on  hearing  Mr.  of  counsel  for  tiic  comr 

(£)  BoI«.  S4.  {d)  Ibid. 
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plainant,  and  Mr.  on  behalf  pf  the  said  d^: 

fendaht,  it  is  ordered^^  adjudged  and  decreed,  and  bi^ 
honor  the  Ch^ncellori  by  the  power  and  authority  of 
this  court,  and  in  pursuance  of  the  aqt  of  the. Legisla- 
ture of  the  state  of  New- York,  entitled,  **  An  act  cop- 
loerning  divorces,  and  for  other  purposes,"  passed  tb^^ 
13th  day  of  April,  in  the  year  of  pur  Lord  1813^  dott) 
order^  adjudge  and  decree,  that  the  marriage  betwieen. 
the  said  coniplainant  A.  B.  and  the  said  defeind^nt  C* 
B.  be  dissolved  :  And  the  same  is  hereby  dissolve^. 
ficcordiDglj,  and  the  said  parties,  and  each  of  iheWf  are^ 
find  is  freed  from  the  obligations  thereof^ 
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science  of  the  court.  This  may  be  done  either  by  the 
court's  oixlering  an  action  to  be  brought,  or  by  directing 
sr  feigned  issue  to  be  tried.  As  an  instance  of  the  for* 
mer,  if  a  question  arises  whether  a  contract  be  usuri- 
ous, and  the  facts  are  doubtful  or  disputed,  the  court 
has  ordered  an  action  to  be  brought  on  the  contract.(a) 
The  most  familiar  cases  where  issues  are  directed,  are 
those  on  the  due  execution  of  a  will,  the  amount  or  al- 
lowance of  damages  for  injuries  sustained  to  property, 
and  under  our  statute,  in  cases  of  adultery  on  bills  filed 
for  a  diyorce.  The  form  of  the  issue  is  settled  by  the 
order  or  under  the  sanction  of  the  court,  and  directs* 
the  particular  matters  which  shall  be  produced  or  al- 
lowed in  evidence,  and  that  the  plainlifi'and  defendant 
shall  attend  and  be  examined  if  that  is  thought  ne- 
cessary. 

The  Chancellor  has  a  right  (with  some  exceptions,) 
to  take  upon  himself  the  decision  of  every  fact  put  in 
issue  upon  the  record ;  but  he  exercises  it,  to  use  Lord 
EldoitCs  expression,  '*  very  Underly  and  sparingly. ^^ {It) 
When,  however,  after  an  issue  directed,  he  administers 
equitable  relief,  his  own  judgment  ought  to  concur 
with  the  verdipt,  or  at  l^ast,  be  ought  not  to  be  dissa- 
tisfied with  the  verdict ;  if  h^  is,  a  n^w  trial  will  be  di- 
rected.(c)  Issues  may  be  directed  not  only  upon  the 
hearing  of  the  cause,  but  on  exceptions  upon  facts  be- 
fore the  master.(J)  If  exhibits  are  upon  the  trial 
found  to  be  forged,  the  court  will  not  allow  the  party 
to  go  into  other  evidence.(e) 

When  the  Chancellor  directs  an  issue,  he  usually  or* 
ders  that  the  depositions  in  the  cause  shall  be  reed  at 

C»J  %  00Dg|M,  r^S.  C^J  e  Mad.  idem. 

rO  >  MM.  864*   See  Kewlud,  177,       fdj  3  Mad.  idem. 

irs.  r^;s  Had.  idem. 


CaANGBRY  FRACTICfi.  375 

ibe  trial  of  the  issue,  if  the  witnesses  be  then  dead,  or 
proved  to  be  in  such  a  slate  of  health  as  not  to.be  ca- 
pable of  attending ;  for  without  such  an  order,  to  make 
the  depositions  eridence  at  law,  the  whole  record,  the 
bill,  answer,  and  other  proceedings  must  be  read.(/)  * 
In  a  recent  case,  the  depositions  were  ordered  to  be 
read,  with  a  direction  **  That,  if  the  defendant  chooses 
to  examine  the  witnesses  upon  the  interrogatories,  in 
the  mean  time  he  shall  be  at  liberty  to  do  80."(g') 

The  court  seldom  or  ever  directs  a  trial  at  bar,  but 
only  irUimates  that  it  would  be  desirable.(J^)  If  an  is- 
sue be  directed,  and  the  defendant  neglects  to  joame  an 
attorney  for  the  purpose  of  trying  the  issue^  the  court 
will  direct  him  to  do  so  in  four  days,  (in  England,)  or 
the  issue  be  taken  as  tried,  and  a.  verdict  for  thp 
plaintitr.(t) 

The  fact  of  a  partnership  depends  on  so  many  cir- 
cumstances, that  on  the  hearing  of  a  bill  for  the  taking 
of  partnership  accounts,  an  issue,  if  prayed^  is  seldom 
refused;(y) 

The  Chancellor,  if  he  pleases,  may  grant  a  new  trial, 
even  after  a  trial  at  bar ;  but  whenever  his  conscience 
is  satisfied,  and  upon  the  whole,  he  is  convinced  that 
justice  has  been  done,  though  he  mo^  think  that  some 
evidence  was  improperly  rejected  at  law,  he  is  at  li- 
berty  to  refuse  a  new  trial.(A:) 

The  form  of  the  issue  having  been  settled,  a  feigned 
action  is  brought,  in  which  generally,  the  pretended 
plaintiff,  John  Doe,  declares,  that  he  had  laid  a  wager 
of  dollars  with  the  defendant  Richard  Roe,  on 

C/J  3  Mad.  364,  S65.  Diek.  SSI. 

frJ  < MmLMS.  I  Vm^Sc  Bea.  S43.  fJJ  ItOd. 

fhj  S  Mad.  365.  fkj  3  Mad,  367. 
CiJ  3  Mad.  366.  Wiltan  y.  Grefor.  1 
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ihb  questioQ  in  dispute,  and  arers  that  the  fact  is  as  he 
contended  it  was^  and  therefore  brings  his  suH  lor  the 
doHars ;  the  defendant  admits  the  wager»  but 
avers  the  contrary  to  be  the  fact;  whereupon  the  issue 
is  joined,  which  is  directed  to  be  tried ; — after  the  issue 
is  joined,  the  parties  proceed  in  the  same  way  as  in  any 
other  action  pending  in  the  court  where  the  issue  is  to 
be  tried ;  except  that  it  is  proper  to  move  the  court 
for  a  special  jury  if  necessary.  (Z)  After  the  issue  has 
been  tried,  the  judge  before  whom  the  issue  was  tried^ 
certifies  how  it  was  found,  and  that  the  verdict  was  sup- 
ported by  prooif  witliout  or  in  addition  to  the  confes- 
sions of  the  party  charged. (m) 

If  the  party  against  whom  the  issue  is  found,  is  dissa- 
tisfied with  the  verdict,  and  wishes  for  a  new  trial,  the 
application  for  one  must  be  made  to  the  court,  previ* 
c>usly  to  which,  it  is  necessary  to  procure  a  copy  of  the 
judge's  report  who  tried  the  cause  ;  which  is  obtained 
by  an  application  to  the  court. 

The  verdict  must  be  such  as  will  satisfy  the  con- 
science of  the  court,  therefore  a  new  trial  will  be 
granted  if  the  verdict  is  contrary  to  the  weight  of  evi- 
dence, or  if  the  judge  has  misdirected  the  jury,  or 
where  new  evidence  is  produced  which  was  not  before 
the  jury  before,  and  is  material,  although  the  judge 
certifies  that  he  is  satisfied  with  the  verdict,  and  al- 
ihough  a  court  of  law  would  not  have  granted  a  new 
trial.(n) 

The  84th  rule  of  court  provides,  that  if  an  issue  is 
awarded  in  cases  of  adultery,  to  satisfy  this  court  whe- 
ther such  adultery  has  been  committed,  and  the  verdict 
on  such  issue  affirms  the  a4uUerjs  the  conoplaimiit 

m 

(0  See  NewUnd,  t7«,  179.  (»)  Sec  NewUnd,  178,  17»,  uti  •». 

C«>»Qlett.  Amb.  SIO.   ii  Vci.  553. 


CBAJKCEKT  PRACtlCEi  3tt^ 

.siiall  not  be  entitled  to  an  order  on  the  return  of  the 
postea^  unless  the  judge  before  whom  such  issue  shall 
have  been  tried,  shall  certify  that  the  verdict  \vas  suj^  .' 
•ported  by  proof;  without  tir  in  addition  to  the  confes- 
sions of  the  party  charged. 

After  the  trial  of  the  issue,  or  of  the  action  upon 
the  question  of  fact,  the  cause  is  again  ndtieed  for 
hesiring,  and  brought  on  before  the  court  for  further  di- 
rections; or  upon  the  equity  reserved.  The  complain- 
ant, upon  bringing  on  this  bearing,  proddces  and  files 
the  idsiprius  record,  posteai  venire,  the  minutes  of  the 
trial  signed  by  the  clerk  of  the  circuit,  and  the  judge's 
certificate,  and  thereupon,  at  final  or  such  other  decree 
as  the  then  state  of  the  cause  calls  for,  is  pronounced. 

• 

Farm  pf  order  jor  an  issue  of  quantiim  damnificatus. 

tn  Chancery. 

c  A.  B.  Complainant^ 
Beftwefeii  <  and 

(C.  D.  £.  F.  &c.  Defendants. 

This  csiuse  coming  on  to  be  heard  this  day  upon  the    a.  Tom  of 
pleadings  and  proofs  taken  therein,  on  bearing  Mr.wae^frwMm 

of  counsel  for  the  complainant,  and  Mr.  ^"^-^^'^ 
of  counsel  for  the  defendant,  it  is  ordered, 
adjudged  and  decreed,  that  the  plaintiff  ought  to  re^ 
ceive  from  the  defendants  in  this  suit,  or  their  success- 
ors in  ofEce,  the  damages  sustained  by,  and  compensa- 
tion due  to  him,  by  reason  of  lowering  his  mill-dam 
across  the  Wallkill,  in  the  bill  mentioned,  at  the  tame 
the  same  was  done ;  and,  also,  by '  reason  of  the  de- 
fendants, their  predecessors,  or  successors  in  office, 
entering  upon,  using  and  occupying  the  lands  of  the 
plaintiff^  for  digging  a  canal,  and  otherwise^  as  the 
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same  rnay  bave  been  used  for  ttW{Hirp<ui6  of  draining, 
or  to  facilitate  and  assist  in  draisuig  Ibe  disowned  lands 
19  the  pleadings  mentioned.  But»  inasmuch  as  it  does 
not  satisfactorily  appear  to  the  coitrt,  that  any  agree- 
ment has  been  made,  by  and  between  the  parties,  as 
lo  the  amount  of  such  damages  and  compensation,  to 
the  end,  that  the  same  may  be  satisfactorily  ascertain- 
ed, it  is  further  ordered,  adjudged  and  decoQ^,  that 
an  issue  be  made  up  between  the  parties,  to  ascertain 
by  the  verdict  of  a  jury  ot  the  county  of  Orange,  the 
amount  of  such  damages  and  compensation ;  that  the 
said  issue  be  tried  at  the  next,  or  any  subsequent  cir- 
cuit in  the  said  county ;  that,  for  the  purpose  of  form- 
ing a  proper  issue  for  the  assessment  of  the  damages 
and  compensation,  to  which  the  plaintiff  is  declared  to 
be  entitled  as  aforesaid,  the  plaintiff  ^11  declaue  in 
assumpsit  that  the  defendants  promised  to  pay  him  as 
much  as  he  reasonably  deserved  to  have  for  his  said 
damages  and  coippensation,  or  to  that  effect ;  and  to 
which  declaration,  the  plea  shall  be  wnirasswnp$U  s  on 
the  trial,  the  plaintiff  shall  not  set  up  any  agreement 
between  him  and  the  defendants,  or  their  predecessors 
in  office,  as  to  the  amount  of  damages  and  compensa- 
tion ;  and  the  defendants  shall  admit  their  assumption, 
to  pay  the  plaintiff  so  much  as  he  reasonably  deserved 
to  have,  as  damages  and  compensation  for  lowering  his 
mill-dam,  by  the  defendants'  request,  and  for  their  ac- 
commodation, as  commissioner^  for  draining  the  drown- 
ed lands,  and  for  the  defendants,  or  their  predecessors, 
or  successors  in  office,  entering  upon,  using  and  occu- 
pying the  lands  of  the  plaintiff  as  aforesaid;  and  the 
jury  ar&to  allow,  in  their  assessment  of  danmges,  in- 
terest upon  the  amount  of  the  damages  they  may  find, 
for  such  damages  and  compensation,  from  the  times 
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when  the  several  acts  were  done  for  which  the  plain* 
tiff  is  declared  to  be  entitled  to  damageg  and  compen- 
sation as  aforesaid,  to  the  time  of  rendering  the  verdict ; 
and  that  all  further  directions  be  reserved  untfl  the 
said  issue  shall  be  tried,  and  the  postea  returned  to  this 
court.(a) 

Common  order  for  feigned  is$m  in  cases  tif  adtdkrt/. 

In  Chancery* 

J  A.  B.  Gomplainanty 
and 
C»  3.  Defendant. 

This  cause  coming  on  to  be  heard  before  ins  honor  ^  oiderfor 
the  Chancellor ;  thereupon  on  reading  the  pleadings, 
and  on  motion  of  £•  F.  Esq.  solicitor  of  the  complain- 
ant, it  is  ordered,  that  a  feigned  issue  be  formed  and 
tried  in  the  ordinary  manner  between  the  above  par- 
ties, by  a  jury  of  King's  county,  to  inquire,  ascertain 
and  determine,  whether  the  adultery  complained  of  in 
the  complainant's  bill  of  complaint  hath  been  commit- 
ted by  the  defendant ;  and  that  all  further  direction^ 
be  reserved  until  after  the  determination  of  the  said 
issue* 

After  the  order  directing  the  feigned  issue  is  made,  g.  i^tun^ 
the  complainant  prepares  his  declaration,  and  serves  it**^*^P*«'* 
upon  the  opposite  party;  and  the  defendant  pleads 
thereto.  As  the  form  of  the  declaration,  and  of  the 
plea,  will  both  be  sufBciently  known  by  examining  the 
nUi  prims  record,  the  compiler,  to  prevent  repetition, 
has  ooaitted  them.  The  nisi  prius  record  is  as 
follows : 

fa)  Fhflipi  T.  'tiumy^M  H  aU  l  Jolmt.  Quui.  Htp.  X$U 
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i, 

Fqrm  of  nisi  prius  record. 

Supreme  Court. 

«^^«  ^"'- Pleas  before  the  justices  of  the  people  of  the  state  of 
*"  Wew-York,  of  the  Supreme  Court  of  Judicature  of 

the  same  people,  at  the  City-Hall  of  the  city  of 
New-Yorje,  of  the  term  of  Miaiy,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  seventeen/    > 

fVitness,  Smith  Thompson,  Esq.  Ch.  Justice. 

Fairlicy  Bloodgood  Cfnd  Breeze,  clerks. 

King^s  county,  ss.    John  Doe  puts  in  his  place  E. 

F.  his  attorney,  against  Richard  Roe,  in  a  plea  of  tres- 
pass on  thje  case. 

King's  county,  ss.    Richard  Roe  put*  in  his  place 

G.  H.  his  attorney,  at  tlie  suit  of  Jphn  Doe,  in  thq 
plea  aforesaid. 

.  King's  countif.  1V>  wit :  Be  it  remembered,  that 
on  the  first  Mond^iy  of  May,  instant,  before  the  jus- 
tices of  the  people  of  the  state  of  New- York,  of  the 
Supreme  Court  of  Judicature  of  the  same  people,  at 
the  city  of  New- York,  came  John  Doe,  plaintiff  in  this 
suit,  by  E.  F.  his  attorney,  and  brought  into  the  court 
of  the  said  people,  before  the  said  justices,  a  certain 
bill  af;ainst  Richard  Roe,  defendant  in  this  suit,  the 
said  defendant  being  in  custody,  &c.  of  a  plea  of  tres- 
pass on  the  case,  and  there  are  pledges  of  prosecuting, 
to  wit,  John  Doe  and  Richard  Roe,  which  said  bill  fol- 
lows in  these  words,  to  wit : 

'  King's  county.  John  Doe  complains  of  Richaixi 
Roe,  being  in  custody,  &c.  For,  that  whereas  on  the 
tenth  day  of  May,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  sixteen,  at  Flatbush,  in  tjie 
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county  of  Kings,  a  certain  discourse  wa3  moved  and 
had,  by  and  between  the  said  John  Doe,  and  the  said 
Richard  Uoe,  of  and  concerning  one  A,  B.  of  the 
county  of  Rockland,  and  state  of  New- York,  farmer,* 
and  C.  his  wife,  and  of  and  concerning  a  certain  suit 
or  action  depending  in  the  court  of  Chancery  of  the 
state  of  New- York,  between  the  said  A.  B.  complain-* 
ant,  against  the  said  C.  his  wife,  defendant ;  and  upoa 
that  discourse,  a  question  then  and  there  arose,  and 
was  debated  between  the  said  John  Doe  and  Richard 
Roe,  whether  the  said  C.  B.  the  wife  of  the  said  A.  B. 
had  ever  committed  adultery  after  her  intermarriage 
with  the  said  A.  B.  and  before  the  first  day  of  March 
one  thousand  eight  hundred  and  sixteen,  or  not.  And 
the  said  John  Doe,  then  and  there  asserted  and  affirm^* 
ed,  that  the  said  C.  B.  after  her  intermarriage  with  the 
said  A*  B.  and  before  the  said  first  day  of  March,  one 
thousand  eight  hundred  and  sixteen,  had  committed 
adultery,  to  wit,  with  a  certain  D.  S.  on  the  first  day  of 
February,  in  the  year  aforesaid,  on  board  of  a  ceilain 
sloop  or  vessel  then  sailing  from  the  city  of  New- York' 
aforesaid,  for  Newburgh,  in  the  said  state  of  New- 
York  ;  which  said  assertion  and  affirmation  of  the  said 
John  Doe,  the  said  Richard  Roe  then  and  there  wholly 
denied  and  asserted  to  the  contrary  thereof,  and  there- 
upon afterwards,  to  wit,  on  the  same  day  and  year  first 
above  mentioned,  at  Flatbush,  in  the  county  of  Kings, 
aforesaid,  in  consideration  that  the  said  John  Doe,  at 
the  special  instance  and  request  of  the  said  Richard' 
Roe,  had  then  and  there  paid  to  the  said  Richard  Roe 
the  sum  of  fifty  dollars,  lawful  money  of  the  United 
States  of  America,  he,  the  said  Richard  Roe,  then  and 
there  undertook,  and  faithfully  promised  the  said  John 
pop,  to  pay  him  the  sum  of  one  hundred^  dollars,  IQcfr 
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I&wfitl  money  as  aforeMid,  in  caie  she  the  said  C.  B. 
hdd  committed  adultery  as  aforesaid  ^fter  ber  inter- 
marriage with  the  said  A.  B.  and  before  the  first  day 
Qf  March,  in  the  year  of  our  Lord  one  thousand  eight 
btindred  and  sixteen^  aforesaid,  with  a  certain  D.  S. 
on  the  first  day  of  February,  in  the  year  last  aforesaid^ 
on  board  of  a  certain  sloop  or  vessel  then  sailii^;  from 
the  city  of  Mew- York  aforesaid,  for  Newburgh,  in  the 
gaid  state  of  New-York.  And  the  said  John  Doe,  in 
Ibct  MiVb,  that  she  the  said  d  B.  after  her  intermarriage 
with  the  said  A.  B»  and  before  the  said  first  day  of 
March,  in  the  year  one  Uiousand  eight  hundred  and 
sixteen,  to  wit^  on  the  first  day  of  February,  in  the 
yeat*  one  thousand  eight  hundred  and  seventeen,  at  the 
city,  county,  and  in  the  state  of  New* York,  that  ia  to 
say,  at  Fiatbush,  in  the  county  of  Kings  aforesaid,  did 
commit  adultery,  to  wit,  with  a  certain  D.  S.  on  the 
first  day  of  February,  in  the  year  last  aforesaid,  ott 
board  of  a  ceftain  sloop  or  vessel,  then  sailing  from  the 
city  of  New* York  aforesaid,  for  Newburgh  aforesaid, 
whereof  the  said  Richard  Roe^  afterwards,  on  the  ae^ 
cond  day  of  February,  in  the  year  aforesaid,  at  Flat- 
bush,  in  the  county  of  Kings  aforesaid,  had  notice  ;.  by 
reasoto  whereof,  the  said  Richard  Roe  became  liable 
to  pay  to  the  said  John  Doe,  and  ought  to  have  paid  t6 
liinti  the  said  sum  of  one  hundred  doilats,  whereof  the 
said  Richard  Roe  then  and  there  had  noticei  Never* 
tfaeless,  the  said  Richard  Roe,  not  regarding  hn  said 
promise  aiid  undertaking  by  him  in  form  aforesaid 
made,  bath  not  yet  paid  to  the  said  John  Dbe  the  aaid 
Aim  of  one  hundred  dollars,  or  any  part  thereof,  al- 
ttmugbsotodo  the  said  Richard  Roe  was  requested 
by  the  said  John  Doe,  afterwards,  to  wit,  on  the  same 
4ay  and  year  last  aforesaid,  and  often  afterwaida^  iA 
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wit,  at  FIatbush»  in  the  county  of  Kings,  but  the  same 
to  the  said  John  Doe,  to  pay  the  said  Richard  Rpe, 
hath  hitherto  altogether  refused*  aud  stijl  doUi  refum, 
to  the  damage  of  the  said  John  Doe  of  two  hundred 
dollars,  and  therefore  he  brings  suit,  &c.*  And  t\i»  9aid 
Richard  Roe,  by  G*  H,  his  attorney,  comes  aud  de- 
fends the  wrong  and  injury,  whep,  &c,  and  says  that  the 
said  John  Doe  ought  not  to  have  or  roaintaip  his  afore- 
said action  thereof  against  him,  because,  he  says,  that 
though  true  it  is,  that  the  said  discourse  was  had,  and 
moved  by  and  between  the  said  John  Doe  apd  him  the 
said  Richard  Roe,  wherein  the  question  did  arise  as 
aforesaid,  and  that  he,  the  said  defendant,  did  under- 
take and  promise  in  manner  and  form  as  the  said  John 
Doe  bath  above  in  that  behalf  alleged*  Nevertheless, 
for  plea  in  this  behalf,  the  said  defendant  qaUbs  that  tb^ 
said  C.  B.  the  wife  of  the  said  A.  B^  did  not  commit 
adultery  after  her  intermarriage  with  the  said  An  R> 
and  before  the  first  day  of  March,  one  thousand  eiight 
hundred  and  sixteen,  to  wit,  with  a  certain  D.  S.  on  the 
first  day  of  February,  in  the  year  aforesaid^  on  board 
of  a  certain  sloop  or  vessel,  then  sailing  from  the  city 
of  New- York  aforesaid,  for  Newburgh  aibreB^id,  10 
manner  and  form  as  the  said  plaintifiT  ba^  aboye  in 
that  behalf  alleged,  and  of  this  the  said  Richard  Roe 
puts  himself  upon  the  country,  and  the  said  plaintiff 
doth  the  like,  ^c.  Therefore  to  try  the  issue  above 
joined,  let  the  jury  thereupon  come  before  the  justices 
aforesaid,  at  the  Capitol,  in  the  city  of  Albany,  on  the 
first  Monday  of  August  next,  or  before  the  said  jus- 
tices, or  some  or  one  of  them,  if  they  diall  first  come  at 

*  TImm  bmj  be  otker  eaaat%  stating  the  adnlterj  to  bate  been  •ommitted  with 
other  penooti  Darning  theniy  or  with  certain  permt  unkBOWD,  at  aiMh  a  tine  ainl 
plaoe,  meationbg  pardettlan  aa  aear  aa  poaaUe. 


^ 


Cti ANCERY   Pft ACTIGt; 

^ii  Ckciiil  Court,  to  be  held  at  Flatbusb,  in  the  county 
of  Kings^  on  the  day  of  June  next,  according  to 

the  form  of  tbe  statute  in  such  cases  made  and  provided^ 
by  whom,  kc.  and  who  neither,  &c.  to  recc^ize,  &c« 
because  a^  well,  &c.  tbe  same  day  is  given  to  the  par- 
ties aforesaid;  at  tbe  same  place. 


f  .  Ppiiea^ 


Postea. 

AflerwardSy  ths(t  is  to  say,  on  tbe  day,  and  dt  tb^ 
(sSace  within  contained,  before  E.  F.  Esq.  one  of  the 
said  justices  of  the  satid  supreme  court  within  mention^ 
ed,  come  as  well  the  within  named  plaintifi^  as  tbe 
within  named  defendant,  by  their  respective  attornies 
within  mentioned,  and  the  jurors  of  the  juiy,  whereof 
mention  is  within  made,  being  sununoned  also  come» 
who,  to  spealiL  the  truth  of  the  matters  within  contain- 
ed,* being  chosen,  tried  and  sworn,  upon  their  oath  say, 
that  tbe  said  C.  B.  did,  on  or  about  the  day  of 

in  the  year  of  our  Lord  1816,  at  the  city  of 
New- York,  commit  adultery  with  the  said  D.  S.  in 
manner  and  form  as  the  said  plaintiff  hath  declared 
against  her,  and  they  assess  the  damages  of  tbe  said 
plaintiff}  on  occasion  of  the  not  performing  tbe  promises 
and  undertakings  within  mentioned,  over  and  above 
his  costs  and  charges,  by  him  about  his  suit  in  this  be^ 
half  expended  to  twenty-five  dollars,  and  for  those 
costs  and  charges  to  six  cents. 
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Certificate  of  judge. 

Supreme  Court. 

^  A.  B.  Complainant^ 
fietween  <  and 

(  C.  D.  Defendant. 

j^eigned  issue,  directed  by  the  court  of  Chancery  of   «•.  Jndg©'* 
the  state  of  New- York,  by  its  order,  dated  the 
day  of  1817. 

I,  A.  S.  one  of  the  justices  of  the  Supreme  Court  ot 
Judicature  of  the  people  of  the  state  of  iSew-York, 
and  i\)e  judge  before  whom  the  issue  above  mentioned 
was  tried,  do  certify,  that  no  confessions  of  the  defend- 
ant were  received  in  evidence  at  the  trial  of  the  said 
issue  in  maintenance  thereof,  (or  that  the  verdict  in 
this  cause  was  supported  by  proof  in  addition  to  the 
confessions  of  the  party  cbarfifed,)  and  further,  that  the 
said  verdict  was  satisfactory  to  me.  Dated  the 
day  of  1817- 

A.  S. 

NoUte  of  hearing  upm  the  return  of  the  postea^  SCc^ 

In  Chancery. 

c  A.  B.  Complainant, 
Between  I  and 

f  C.  B.  Defendant 

Sir, 

Please  to  take  notice,  that  upon  filing  the  nisi  ^^^^ 
prius  record  postea  venire^  and  minutes  of  the  trial  of 
this  cause,  and  upon  reading  and  filing  the  certificate 
of  his  honor  Mr.  .Tustice  Spencer^  before  whom  the  is^ 
stie  Was  tried,  I  intend  to  bring  on  the  hearing  of  this 
cause  upon  the  equity  reserved,  before  his  honor  the 

49 


9.  XfltiMoT 


Chancellor^  at  d  court  of  Chancery,  to  be  held  at  the 
City-Hall  of  the  city  of  New-Yorfc,  op  the  last  Monday 
of  September,  inst.  at  the  opening  of  the  court  on  that 
day,  or  as  soon  thereafter  as  eotinael  can  be  heard. 
Dated,  Sept.  1817. 

Your*8,  &c. 
£.  F.  Sol'r  for  complainants 
To  G.  H- SolV  for  def  t» 

Fifkil  decree. 

In  Chancery. 

SA.  B.  Complainant^ 
and 
C.  B.  Defendant.  ; 

nr  nuxd^  This  cause  having  this  day  been  brought  on  to  be 
heard,  in  pursnance  of  a  notice  for  that  purpose,  on 
reading  the  said  notice,  and  ah  aflBdavit  of  the  due  ser- 
Tice  thereof  and  after  reading  and  filing  the  fiisi  prius 
record  and  postea  on  the  feigned  issue,  by  a  former  or- 
der of  this  court,  directed  to  be  tried  in  this  cause  be* 
tween  the  above  named  parties,  to  ascertain  whether 
the  adultery  complained  of  in  the  complainant's  bill  of 
complaint  has  been  actually  committed  by  the  de- 
fendant;, and  it  further  appearing,  by  the  certificate 
of  the  honorable  ^mAroffi  !^encer,  one  of  the  justices 
of  the  people  of  the  state  of  New- York,  of  the  Su- 
preme Court  of  Judicature  of  the  same  people,  before 
whom  the.  said  cause  was  tried,  at  a  Circuit  Court,  held 
at  the  City-Hall  of  the  city  of  New-York^  that  the 
said  issue  was  tried  by  a  jury  duly  empannelled,  and 
that  the  verdict  was  supported  by  proof  in  addition  to 
the.  confessions  of  the  party  charged,  which  certificate 
19  a}so  filed ;  and  on  bearing  Mr.  of  counsel 


on  behalf  ot  the  complainant,  and  Mr.  to 

behalf  of  the  said  defendant,  it  is  ordered^  adjuclged 
and  decreed,  and  his  honor  the  Chancellor,  by  the 
power  and  authority  of  this  court,  and  in  pursuance  of 
the  act  of  the  Legislature  of  the  state  of  New-York,* 
entitled,  "  An  act  concerning  divorces,  and  fpr  other 
purposes,"  passed  the  13th  day  of  April,  in  the  year 
ef  our  Lord  1813,  doth  order,  adjudge  and  decree, 
that  the  marriage  between  the  said  complainant  A.  B« 
and  the  said  defendant  C.  B*  be  dissolved,  and  the 
same  is  hereby  dissolved  accordingly,  and  the  said  par*^ 
ties,  and  each  of  them,  is  and  are  freed  from  the  obli* 
gations  thereof. 

Special  case. 

As  the  court  of  Chancery>  for  the  purpose  of  enabling 
it  to  make  the  decree,  requires  the  assistance  of  a  jury 
upon  a  question  of  fact,  for  the  same  purpose,  if  a 
question  of  law  arises,  a  case  is  frequently  (in  England)  '^ -*'' 

directed  to  be  made  up,  and  sent  to  a  court  of  law  for 
its  opinion  on  that  point.(a)  The  case  is  framed  by 
the  court,  or  under  its  direction,  or  which  is  the  most 
usual,  it  is  referred  to  a  mastet  to  settle  the  case ;  but 
the  facts  to  be  noticed  in  it  may  be  stated  ih  the  order 
by  the  court(6)  And  it  seems,  that  if  the  Chancellor 
is  dissatisfied  with  the  opinion  of  the  court,  he  may 
send  it  back  to  be  reviewed.  But  it  is  said  that  there 
is  but  one  instance  known  of  sending  the  case  back  to 
the  same  court ;  the  usual  mode  being  to  send  it  for 
the  opinion  of  another  court,  (c)  But  in  that  case. 
Lord  Kenyan  expressed  his  satisfaction  that  it  had 

(»  N^vland,  180.  9  Mad.  86db  73.  8  Mad.  367. 

(kj  Afhlroniham  r.  KirktU,  1  tMk>      fij  %  MM-  9Sf, 
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been  sent  back,  and  upop  reconsidering  their  opiniont 
the  judges  unanimously  made  a  decision  contrary  to 
their  fdrnier  judgment(<^  In  England,  after  the  case 
is  made,  a  consilium  is  moved  for  in  the  court  of  law» 
and  a  rule  obtained  from  the  clerk  of  the  rules,  an4 
the  C9se  is  set  down  with  the  clerk  of  the  papers,  and 
copies  made  for  the  judges  and  left  with  their  clerks. 
After  ik^  case  has  been  argued,  and  it  has  been  con- 
sidered by  the  judges, -they  return  their  opinion  to  the 
Chancellor  in  the  form  of  a  certificate  generally,  with^ 
out  stating  their  reasons  for  their  opinion. 

The  form  of  a  case,  and- of  the  judge's  certificate, 

will  be  found  at  large  in  6  T.  R.  307.  Da^iniry  v» 
ftaintry. 


INJUNCTION, 

Special  Contents, 

h  The  nature  and  division  thereof. 
11.  The  manner  o<  obtaining  it. 
ITf.  When  and  where  to  be  filed. 
lY;  Id  what  cases  obtained. 
V.  Ho^  served. 
.    VI.  Freac|i  thereof. 
VII.  How  continued, 
Vlll.  How  dissolved. 
IX,  When  irregularly  obtained. 
*  X.  When  perpetual. 
•  ^I,  Mfritof  iojunctiont 


].  Nutura    ■■  A^  injunction  is  a  remedial  writ  in  the  nature  of  -d, 
tbeppolT'"^    prohibition,  as  where  a  person  is  doing  or  about  to  do 


fdj  UftenoD  ▼.  VetfND|  4T.  UU  STO, 
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an  act  Ibat  is  against  equity  or  good  conscience,-  o^ 
that   is   litigious    or   vexatious,  the    court  will  not^ 
leave  the  party  to  feel  the  mischief  or  ii>conyeDience  - 
of  the  wrong,  and  in  yain  look  for  redress,  but  inter- 
pose its  authority  to  restrain  unjastifiable  proceeding^.. 

Injunctions  are  of, two  kinds — common  and  special.  j^^^^lj^'^lJ^^ 
If  the  injunction  prayed  for  be  to  stay  proceedings  at 
law,  it  will  be  granted  of  course,  upon  an.sittachment 
for  want  of  appearance,  or  of  an  answer ;  or  upon  a 
dtdimuSy  obtained  by  the  defendant  to  take  his  answer 
in  the  country;  or  upon  his  praying  for  time  to  an^. 
swer ;  and  likewise  for  want  of  an  answer  to  an  amend- 
ed  bill,  after  an  answer  has  been  put  into  the  original 
bill,  if  no  injunction  has  been  before  obtained  or*  ap- 
plied fon(fl) 

A  special  injunction  is  obtained  only  on  social  mo- 
tion or  petition,  with  notice  to  the  other  party,  and  is 
applied  for  sometimes  on  aflSdavit  before  answer,  but 
most  frequently  upon  the  merite  disclosed  in  the  de- 
fendant's answer.  The  injunctions  before  answer.are 
granted  in  cases  of  waste,  and  other  injuries  of  so  ur- 
gent a  nature  that  mischief  would  ensue  if  the  p^ain- 
tifif  were  to  wait  till  the  answer  is  put  in.  But  the 
court  will  not  grant  an  injunction  whilst  a  plea  or  de- 
murrer to  the  bill  be  pending  ;(i)  for  until  that  l^.  ar- 
gued, it  appears  not,  whether  the  court  has  cognizance 
of  tlie  cause.(c)  The  injupction  which  is  granted  in 
this  stage  of  the  suit,  is  to  continue  till  answer^  or  fur- 
ther order ;  but  the  injunction  which  is  pbtaioeii  upon 
the  merits  confessed  in  the  answer,  continue^  generally 
to  the  hearing  of  the  cause.(c{) 

fa  J  Newland,  98.    13  Yet.  m.  3    S36.  13  Vei.  164. 
BwiiMd,  338.  C^J  Newludi  96. 

(bj  Newluid,  96b  Wy.  Vn»,  B«|,       (^J  ^^^ 


whmtTiMr'     Here  it  may  be  proper  to  observe,  that  by  one  of 
^^^  tbe  proTisions  of  our  statute^  no  injunction  can  issue 

in  any  case  until  the  bill  is  filed  with  the  proper  officer 
of  the  court,(e)  and  by  one  of  the  ruleii  of  our  court, 
every  order  for  an  injunction,  whether  made  by  the 
Qiancellor,  or  by  a  master  in  bis.  absence,  shall  t^gu- 
larly  be  entered  with  the  register  or  assistant  register, 
previous  to  the  sealing  of  tbe  process  by  the  clerk.(/) 
These  few  remarks  being  made,  for  the  purpose'  of 
showing  the  nature  and  kinds  of  an  injunction,  with 
4  In  vhai  the  manner  in  which  they  are  obtained,  filed  and  en* 
'tered,  &c.  the  compiler  will  now  proceed  lo  the  ex- 
amination of  those  cases  in  which  they  are  obtained, 
and  in  which  they  are  intended  to  give  relief,  and  of 
which  he  proposes  to  treat  in  the  due  order  of  suc- 
cession.   They  are  as  follow : 

1.  To  stay  proceedings  in  a  court  of  law* 

2.  To  restrain  the  infringement  of  patents. 

3.  To  stay  waste. 

4.  To  restrain  the  sale  of  books. 

5.  To  restrain  the  negociation  of  bills  of  exchange, 
notes,  &c.  or  the  transfer  of  stock. 

6.  To  prevent  the  commission  of  nuisances. 

7.  On  a  bill  of  interpleader. 

8.  To  restrain  the  use  of  partnership  name. 

9.  Where  the  regular  flowing  of  a  stream  is  pre- 
vented. 

10.  In  cases  of  forcible  entry, 

11.  Toprotect  the  enjoyment'of  chattels. 

12.  To  restrain  breach  of  covenant. 

f0j  1 K.  B.  L.  489.  ■•  8.  Tember,  tM. 

f/;  8m  the  C|»Meel\or*f  order «rK#» 


13.  To  stay  i^oceedlngs  on  power  of  sale  in  i 
mortgage. 

14.  For  the  eiyoymeoi  of  a  privilege. 

16.  Against  commisnoners  changed  with  pwtialitjr. 
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L  To  stag  Proceedings  m  a  Qmrt  of  Law. 

Special  Contents. 

1.  No  iBJunctfon  but  on  motion  or  petUioa# 
IL  When  oertaiQ  oaftster^  v^j  giant  tkeoi. 

III.  After  Tenlict,  tbe  amount  tbejr^of,  and  of  costa  mutt  be 

sited. 

IV.  To  staj  a  trial  at  law;  when  to  be  taken  out,  and  what  de- 

posit to  be  made 
V.  Order  to  be  entered  before  the  inrjuiictioo  issues. 
Vh  DecUiona  on  injunctions  to  staj  proceedings  at  lav. 

An  injunction  to  stay  proceedings  in  a  court  of  law^ 
issues  by  the  order  and  under  the  seal  of  the  courts  not 
on  account  of  any  supremacy  which  tbe  court  of  Chsm- 
cery  asisumes  over  a  court  of  law,  but  in  respect  of  its 
jurisdiction  in  a  court  of  equity,  ,by  which  it  controuls 
the  party,  and  not  tbe  court  from  proceeding  at  law.(a) 
Tbe  court  of  Chancery,  in  these  cases,  admits  the  ju« 
risv  :ruon  of  tbe  court  of  common  law,  and  the  g^und 
on  vn  huh  it  issues  tbe  injunction  is,  that  the  parties  are 
making  use  of  a  jurisdiction  contrary  to  equity  and 
good  conbcience.(6) 

The  41st  rule  of  court  provides,  that  no  injunction   i.Koii^aBs. 
other  than  to  stay  proceedings  at  law,  can  issue  but  on  iJS 
motion  or  petition  to  the  Chancellor  for  that  purpose; 
and  no  injunction  to  stay  proceedings  at  law,  or  writ 
of  m  exeat,  shall  hereafter  issue  but  on  like  motion  or 

fa  J  t  Mftd.  lOa.  AOu  Sld. 

C^J  Mam.    HiUjer  t.    Tanit^  1 
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J^^'^2Jj[-petitioff>;  butltot  in  Uie  absenceof  the  GinBceHor;* 
may  |;T«Qi  in-  guch  master  pennanently  residing  in  the  city  of  Nem^ 
York,  and  sQcb  master  pennanenily  residing  in  the 
city  0f  ■  Albany,  and  such  master  permanently  residing 
in  or  near  the  village  of  Utica,  in  the  county  of  Onei- 
da»  as  the  ChaaeeUor  shall  for  that  ptirpose,  by  order, 
designate ;  or  if  such  designation  shall  not  have  been 
made,  or  the  master  at  any  of  the  said  places  so  desig- 
nated shall  die,  or.be  incapable  by  reasons  of  sickness  or 
other  contingency  of  actiag,  or  absent  from  the  city  or 
place  in  which  he  resides ;  theti  the  senior  master  per- 
manently residing  in  such  city,  and  the  master  residing 
in  or  nearest  to  the  village  of  Utica,  in  the  county  of 
Oneida,  shall  respectively  exercise  the  power  of  ;certi- 
fying  that  writs  of  injunction  id  stay  proceedings  at 
law,  or  of  writs  of  ne  exeat  ought  to  Lssue  ;(c)  and  that 
the  defendant  may  as  well  before  as  after  answer,  on 
due  notice,  and  upon  the  matter  of  the  bill  only,  move 
the  Chaticellor  for  a  dissolution  of  the  in  junction.(rf) 
s.  After  vcr-     And  it  is  further  provided  by  the  42d  rule  of  courts 
lil^nuherVor.  that  ftu  injuuction  shall  not  issue  to  stay  proceedings 
must \e^^  at  law,  in  any  personal  action  in  whid)  a  verdict  shall 
*^*^'  have  been  given,  unless  a  Rum  of  money,  etjual  to  the 

amotint  for  which  the  verdict  was  given,  with  costs  of 
stiit,  shall  be  first  deposited  by  the  party  praying  such 
injunction ;  and  that  no  injunction  shall  issue  to  stay 
proceedings  at  law,' in  any  mixed  action  after  verdict, 
unless  the  party  praying  the  same  shall  deposit  such 
-' '   '        sum  of  money,  as  shall  be  at  least  equal  to  the  costs  of 

the  plaintiff  accrued  in  such  suit.(«) 
trii'i  Tr  SS^  *      ^"^  ^*  *^  further  provided  by  the  43d  rule  of  court, 
vhen  inmno-  that  whencver  a  cause  shall  be  at  issue  in  any  court  of 

tion  to  be  ta^  ^  •^ 

whatd**'  ^^  common  law,  no  injunction  shall  issue  to  stay  a  trial  at 

be  made. 

{e)  Bole  41,  (d)  Rale  75.  («)  Rule  49. 


law,  uiiless  such  ii^unctioii  shall  have  been  aetUalljr  ta- 
ken out  thirty  ddys  prerbua  ta  the  aittii^  of  thecouvti 
in  the  county  la  wbidi  the  trial  is  to  be  had^  uniess 
i^cial  cause  be  shown  to  the  Chancellor,  or  uiile98.it 
shall  appear  to  the  roastet,  certifying  that  an  iojun6> 
tion  is  (Proper,  that  the  cause  for  issuing  such  an  *  iik#i 
junction  has  arisen  within  thirty  days,  and  the  bill  wai 
filed,  and  tbe  injunction  applied  for,  within  a  r^asooH 
able  time  after  the  conifAainant  was  apprised  of  the 
circumstance  on  which  his  application  is  founded,  and 
in  such  case,  an  injunction  shall  not  issue,  unless  tbe 
person  applying  for  it  shall  depoeil  one  hundred  dol^ 
lars,  to  be  taken  out  of  the  court  in  tbe  whole  or  in 
part  by  the  defendant  in  equity^  as  the  com!  shaH  or^* 
der,  on  motion^  as  a  compensation  for  the  charge  dnd 
expense  of  preparing  for  the  trial  at  law,  if  it  shall  iqpK 
pear  that  such  party  has  been  improperly  delayed.(/) 

After  an  injunction  is  allowed  by  the  Chancellor  ^^'^i^fit^S^iS 
master,  as  we  have  before  stated,  an  order  must  be  eth  t*»«  ^egiiicr  or 
tered  with  tbe  refidster  or  assistant  roister  for  that  pur- ter  ufore  in* 
pose ;  the  clerk  will  then  grant  the  process  on  iteeiy- 
ing  a  certified  copy  of  the  order,  but  not  withouty  as' 
was  heretofore  done  on  Ihe  bill  being  produced  to  bim^ 
with  the  allowance  endorsed.     But  still  in  cases  of 
great  urgency,  and  where  the  delay  would  be  injurious^ 
the  clerk  may,  in  his  discretion^  issue  the  injunctiouf 
and  receive  tbe  order  from  the  register  afterwards  up- 
on which  it  was  grounded. 

An  injunction  will  not  be  granted  to  stay  a  sale  nit-^*-  >*»w^ 
der  an  execution,  on  the  ground  that  the  judgment  has 
been  fully  paid  and    satisfied,  for  tbe  party  has  a 
prompt  and  adequate  remedy  at  law,(gf)    J\or  will  it 

Cf)  Rq1«  a.  fgj  Uniiog  T.Bddy,  i  Joluit.  Chad.  IUp.4». 
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betgnnisd  on  ithe  cbatge  of  i»ai7»'imd  ifae  pwt^  sedLs 
a  Jkcowiy  of  tbe  U6U17,  and  a  return  of  the  excess  be^ 
^oiid  tbe  laBrfiii  ittteresiy  for  the  itsiiff/  ttouhs  have  been 
a  g^McLdefeoce  at  law :  aa4  oOirauonwas^tren,  wby 
the  fdefioodant  did  ndt  seek  the-docof  ei^:  while  the  Buit 
aft.  law  wa&  ]Rehdiiigi(A)  Ghaobery:  mU' not  relieine 
agatilst  a  jtK^tneat  at.  law,  unleiiS'  the  4efeiMfauit.wa»  ig* 
Roi^iit  of  tbe^  &ci  ih  question  pending  the  6i.ut,  or  it 
eould  not  be  received  as  a  defeii€e»(t)  When  a  court 
of  cofOOMo  ]aw,tafiter  a  fuUcoomdaraliooof  all  the 
eireumstances  of  tbe  case,  refned  to  dUqw  two  judg- 
HteMs  to  be  set  off,  this  court  re£uaed  to  sustain  a  bill 
fiied  for  an  Jnjttdctioiir  and  a  sdt.off;  but  this  was  le* 
tecseki  in  the  Court  of  £rror8»(/) 

An^  injiiDctj(6n :  will  not  be  granted  tp  stay  pixMjeed*- 
kigs  at  law  ioh,  a  judgment,  cm  the  groiiad  that  the  de* 
f^qdant  at  law  was  pmyented  by  public  business  frpoi 
making  due  pvepajratic^s. for  and  attending  at  tbe  trials 
aaA  ihat  the  plaintiii  h^d,  on  the  evidence  of  tbe  witness 
wboin  he.  had .  suborned  to  swear  falsely,  recovered  a 
verdict,  foir  a  much  larger  sum  in  daom^s  than  b^  was 
j  wtly  entitled  to,  and  that  the  Supreaie  Court  had  re- 
fused to  grant  a  new  trial  in  the  cauiiie.(it:) 

The  eases  of  relief  in  equity  against  judgments  %% 
law,  are  when  the  fraud  goes  to  (ha  whpie  jud^nent, 
and  no4  to  tbe.  mere  excess  of  damages. 

An  ii^junciion  will  not  be  gttinted  to  stay  proceed- 
ings at  law,  on  a  bill  for  discovery  on  a  charge  of 
usury,  unless  the  plaintiff  tenders  to  bi-ing  into  court 

(A)  Lauing  ▼•  Eddy,  1  JohiA.Chaii.  91.  U  Jobnt.  Re^.  es. 

Kep.  49  (Ar)  Smith  k  Mead  t.  Lowrj^  1  J^luw, 

(I)  Ibid.  Chan.  Bep.  380. 
U)  SimptonT.nArt9lJoh119.Ch, Rep. 
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the  money  actually  leat,    add    v 
thereon.(/)  /  _  ^ 

The  court  will  not  grant  an  iBJunctio^*. 
action  at  law  on  an  awards  on  the  ground  I^k. 
plaintiff  was  surprised,  by  the  principal  witness  fer  Xh& 
defendant  swearing  falsely  before  the  arbhratDra.(ni) 

Where  a  defendant  in  action  at  iaw^  has  not  used 
due  diligence  in  making  hh  defence,  or  applyingfor 
a  discovery,  he  cannot,  after  a  verdict  againat  hini,  ob- 
tain the  aid  of  the  court  of  Chancery  to  stay  the  pro- 
ceedings at  Iaw,(n) 

A  court  of  Chancery  will  not  sustain  a  bill  of  dis- 
covery and  injunction,  merely  to  procure  such  admis- 
sion  by  the  party,  as  might  be  redd  in  mitigation  of 
damages  in  an  action  of  trespass  at  tew^  unless  perhaps 
in  very  special  cases,  (o) 

In  injunction  causes,  where  the  title  at  law  i^  aidnlil-^ 
ted,  or  no  discovery  is  sought  for,  to*  aid  a  defence  at 
law,  an  injunction  will  be  granted  Upon  tettM  only, 
so  as  to  leave  the  party  to  proceed  to  trial  and  judg- 
ment at  law.(p) 

Relief  will  not  be  granted  for  the  purpose  of  new 
trial  at  law,  where  the  party  lost  bis  opportunity*^ of 
defence  by  his  own  negligence.(9) 

Where  a  rule  for  a  new  trial  was  granted  by  the  Su^* 
preme  Court,  on  conditions  which  the  party  failed  te 
perform,  within  the  time  prescribed  by  the  rule,  tbia 
cburt  refused  its  aid,  it  not  appearing  that  Ihe  failure 


(0  Rodgan  y.BathliuBf  IJohiA  Oh.  (•)  GeUtoo   fe  Sehenek  ▼.  Iloyt,    1 

Rep.  367.  Jobni .  Oban.  Rep.  54S. 

(m)  Tapper  and  tBotherv.  Powell  and  (p)  Ham  v.  Schajler  and  otben^  8 

others,  1  JMina.  Chan.  Rep.  4J9.  Johns.  Clian.  Rep.  140. 

(n)  Barker  t.  Elkins  k,  SimpsoQ^  1  (g)  Uodge  and  others  ▼.  Strong^  2 

Jo]ins.  Cbaik  Rep.  W.  Jobin.  Chan.  Bep.  S8>. 
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arose  from  the  aet  of  the  opposite  pai'ty,.or  from  uiia*- 
voidable  necessity.(r) 

A  bill  of  peace  la  ppevent  litigation  at  lair,  is  allow* 
od  only  in  case  the  plaintiff  has  satisfactorily  establisbr 
ed  his  right  at  law,  or  where  the  persons  who  contro- 
ye9 1  the  right,  are  so  numerous  as  to  render  an  issue 
under  the  direciions  of  the  court,  necessary  to  bring  in 
all  the  parties  copcernedy  and  to  prevent  a  multiplicity 
of  st)it3.(0 

//.  To  restrain  the  infringement  of  patents. 

An  iigunclion  may  be  obtained  to  restrain  the  ii>^ 
fringement  of  patents ;  as  where  persons  get  a  patent, 
and  hai^  been.infpossession  of  it,  (a  sale  of  the  inven* 
lion  is  considered  as  possession,)  an  injunction  will  be 
i^ued  against  a  person  invading  it,  until  the  right  is 
tried  at  iaw ;  and  this,  although  the  Ghancelloir  may  be 
doubtful  whetj^er  the  patent  is  good.(a) 

K.  ' 

I 

///.  To  stay  waste. 

Injunctions  to  stay  waste,  are  very  frequently  ap- 
plied for  in  Chancery,  and  a  mere  threat  to  commit 
waste,  is  sufficient  to  ground  an  injunction  upon ;  it 
not  being  pecessary  for  the  plaintiff  to  wait  till  the 
wa^e  is  actually  committed.(a) 

An  injunction  to  stay  waste,  will  be  granted  though 
there  is  no  suit  pending,  and  though  no  action  at  law 
can  be  maintained  against  the  tenant.(&) 

(r)  Dodge  and  othen  ▼.  Strong,  S  (a)  I  Mad.  114.  Gibaoo  ▼.  Smitli,  ^ 
^olmi.  Ghim.  Rep.  £28.  Atk.  183. 

(t)  Eldridge  V.  Hill  b  Momy,  S  (b)  Kane  v.  Vandeoborgh  aqd  <>t|||^|j 
;io1iBa,  Cban.  Hep.  «8l.  I  Johni.  Om-  Rep.  «♦ 

(fl)  U  T^  13Q, 
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An  injanction  is  not  allowed,  in  order  to  prerent  the 
repetition  of  a  trespass,  in  entering  and  cutting  down 
timber  on  land  of  which  the  plaintiff  is  in  possession  as 
owner,  and  has  adequate  remedy  at  law  for  the  (res« 
pass.(r) 

Though  it  seems,  an  injunction  may  be  allowed  in  a 
case  of  trespass,  under  very  special  circumstances.(d) 

Injunction  lies,  to  prevent  a  lessee  making  material 
alterations  in  a  dWelling-house,  by  changing  it  into  a 
warehouse  or  store,  which  would  produce  permanent 
injury  to  the  building.(e) 

A  mortgagor,  who  has  sold  his  equity  of  redemp- 
tion, without  taking  any  security  as  indemnity  against 
his  bond,  cannot  have  an  injunction  to  stay  waste 
against  his  vendee,  on  the  ground  that  he  will  be  an- 
swerable for  what  the  land  may  fail  to  satisfy  the 
mortgage.(/) 

An  injunction  to  stay  waste  between  tenants  in  com^ 
iTion,  lies  in  special  cases ;  as  to  prevent  one  tenant  in 
common  in  possession,  from  cutting  down  timber  grow- 
ing on  the  land,  and  not  wanted  for  the  necessary  use 
of  the  farm.(g) 

An  injunction  lies  against  a  mortgagor,  in  posses* 
sion  of  mortgaged  premises,  to  stay  waste. (A) 

Where  commissioners,  appointed  under  the  autho- 
rity of  an  act  of  the  legislature  to  drain  a  swamp,  ex- 
ceed their  authority,  to  the  injury  of  the  plaintifil^  a 
perpetual  injunction  will  be  granted,  although  there 

(0  Stepkent  ▼.  Baekom  «id  oI1mi%  Jdufc  GhiA.  B«^'  501* 

1  Johiit.Chaii.  Rep.  318.  (g)  Hawley  ▼.  Clowet|  S  Jobnt,  dun. 

(d)  IbM.  Bep.  182. 

(•}  DoagUs  and  oUien  t.  WiggiM  and  (A)  Bradj  t.  Waldron  fc  WiMi^  g 

^nolhar,  1  Johns.  Chin.  Rep.  A$t.  Jobnfc  QlMB^Bep.  i¥L 

(/)  Bnisnbr  %  Jftnnins  &  )>«Tqe^  1  «   - 
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has  been  no  trial  at  Iskvr ;  the  pkuBti£r8  right  to  the 
land  being  undispute(L(t) 

IV.  To  restrain  the  salt  ^  b0okSf  SCfi. 

An  injunction  to  restrain  the  sale  of  books,  printed 
music,  or  prints^  will  be  granted,  if  a  proper  ground 
be  laid  for  such  proceedings. 

If,  however,  a  publication  be  of  such  a  nature  that 
the  author  can  maintain  no  action  at  law,  a  Court  of 
Equity  will  grant  an  injunction  even  upqn  the  submis* 
sion  in  the, answer.  The  court,  for  instance  will  not» 
says  Lord  Eldon^  <'  give  an  account  of  the  unhallowed 
profits  of  libellous  publications/'(a) 

V.  To  restrain  the  negociation  of  hills  oj  exchange^  SCc^ 

IT  negociable  securities,  notes,  or  bills,  are  affected 
by  fraud,  and  are,  before  they  are  clue,  endorsed  in  a 
mercantile  manner,  tlie  endorser,  for  the  sake  of  com- 
merce, will  not  be  affected  by  the  fraud,  and  therefore 
the  negociation  of  them  may  be  restrained  by  injunc- 
tion immediately  on  filing  the  bill,  supported  by  an 
affidavit  of  the  truth  of  the  fraudulent  circumstance 
stated  in  the  bill,  for  the  defendant  should,  upon  inti- 
mation of  the  suit,  by  negociating  the  security,  defeat 
its  pbject.(a) 

VL  To  prevent  the  commission  of  nuisances. 

Injunctions  to  slay  noisances,  will,  uiider  eiKum- 
stances,  be  granted,  but  they  will  be  extended  only  to 

•  «  • 

(i)  Belkntp  andttiierft ▼. B«lkBtip  imd    cr,  7  Yti,  1. 
«dwrt,  1  Johns.  Chan.  Rep.  463.  {a}  I  Mad.  Iff.  te*'^  ^  Mt^^ 

(•)  1  Mad.  189, 1S4.  Woloott  ▼.  Walk- 
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such  as  are  niii»uices  di  law:  the  fears  of  maiikindi 
though  they  may  be  reasonable,  oneci^  will  not  create  a 
nijisance*(a) 

N  uiaaoces  are  private  or  public.  A  private  nuisance 
ia»  that  which  affects  only  particular  persons,  as  in  stop* 
ping  up  ancient  lights,  &c.  A  public  nuisance  is,  such 
as  aifects  many  persons,  though  at  the  same  time,  it 
may  likewise  be  of  a  private  nature  too,  as  in  the  case 
of  a  hole  in  the  highway,  &c.  &c. 
'  This  court  has  concurrent  jurisdiction  with  courts 
of  law,  in  a  case  of  private  nuisance,  by  diverting  or 
obstructing  an  ancient  water  course,  and  naay  issue  an 
injunction  to  prevent  the  interruption,  though  the 
plaintiff  has  not  established  his  title  at  law.(6) 

Carrying  on  banking  operations,  contrary  to  the 
statute,  is  riot  such  a  mischief,  or  public  nuisance,  that 
this  court  \iouId  grant  this  injunction  to  restrain  the 
party,  even  if  it  had  jurisdiction  over  public  nuisances^ 
which  it  seems  it  has  not(c) 

VIL  InftiwHons  on  m  bill  of  interfkadex. 

• 

In  the  cases  of  a  billof  interpleader,  if  the  defend- 
ants have  commenced  actions  at  law,  unless  tbey  are 
ejectments,  or  suits  in  equity,  an  injunction  must  be 
prayed  in  the  usual  form,  to  restrain  the  claimants 
from  |»roceeding  till  the  right  is  determined,  and  in 
support  of  the  motion  for  the  injunction,  an  affidavit 
of  fticts  may  be  read.  But  it  seems,  the  plaintiff  never 
can  {proceed  -  compulsorUy  by  injunction  till  be  has 

faj  1  5fiul.  18t.  fej  Attorney  G^nertl  t.  UtSem  Inni* 

fl^ )  Qw(tsi<^  T.  The  TfHateet  of  Now-  .  rtnee  ComiNuiy,  S  Jobnt.  Chan.  Rep.  d79. 
Ibtirgbj  0  Johaa.  Chan.  Bc^.  16«. 
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}tEOii|^  the  iBoney  into  court,  though  thei'e  are 
f;ase3.tha;t  ppint  U»  a  contrary  doctrine.(a) 

VIIL  Tq  restrain  the  use  of  partnership  name. 

Where  a  partnership  -  is  dissolved,  a  bill  may  be 
filed  for  an  account,  and  to  restrain  the  defendant 
jDrora  using  the  partnership  name,  and  receiving  the 
partnership  debts,  (ft)  > 

Affidavits,  ex  parte,  cannot  be  read  in  opposition  to 
a  motion  made  on  the  coming  in  of  the  answer,  tp  dis* 
solve  an  injuqction,  restrammg  one  copartner  from 
usifig  thfe  copsiftneTship  name,  or  doing  any  act  rela- 
tive to  the  partnership  concern,  or  in  support  of  the 
allegations  in  the  bill.(c  ) 

•      ♦•«  •  ••  •  >» 

/£  Where  the  flowing  of  a  stream  is  obstructed. 

A.  defendant  had  a  piece  of  water  supplied  by  the 
same  stream  from  which  a  mill  of  the  plaintiff  was  sup- 
plied, and  the  defendant  sometimes  kept  back  the  wa- 
ter, at  other  times  let  it  run  in  such  quantities  that  the 
mill  was  overflowed ;  on  a  bill  filed  for  the  purpose, 
an  injunction  was  granted  to  restrain  the  defendant 
fix>m  preventing  its  flowing  in  regular  quantities, (cf) 

X.  In  cases  of' forcible  entry. 

The  court  will  grant  an  injunction  when  there  has 

been  a  forcible  entry  by  commissioners  of  tuMi|$ike>  for 

.* 

CtiJ  1  MjhT.  l4S.*Tianne?eT.  Piitt^-      '('"0'*a»tbwni*  &' I>oW  ▼.  Kirk,"  t 
jom  Barnard,  247.  2  Anatr.  581.  in  odidt    Johns.  Chan.  Rep.  40^  -'       \ 

and  3  Aoatr.  798.  2  Vea.  jun.  lOL  Lant-       f^J  t  Mad-l^f  t  UtA^titXii^  ttL 
Jbw  ▼.  Boyliton,  dd  Bro.  56.  ^ee  Robinson  r«  Lord  Bjtob,  1  Bip.  C. 

C^J  1  Mad.  7S.  Mailer  Y.  Kirto*,  3'  C.  SIS. 
V«.75. 


* 
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the  purpose  of  di^sjiog  grarel  on  land  leased  to  the 
plaintifT  for  tweuty-one    years,   and  turned   into  a 

garclen,(a) 

XL  To  fmOeed  the  efif€^mdU  if  thattib. 

• 
An  injunction  will  be  grantad  to  pffOlMt  tlie  feiijoy^ 

Hient  of  a  specific  chattel^  not  probity  tlM  Mitijeet  «f 

compensation  in  dainag0a.(ft)  It  will  begrafltidilsD  to 

prevent  the  destnictiofi  of  pOfiKMd  propoM/t  Mot  ppo 

perly  the  subject  of  con}poiMtlon»  until  the  rigMs  ltei|» 

pectin^  it  are  ascertained*  tipon  tbe  pifei^t  tf  jNf 

▼enting  irreparablo  iiiisdlb£(c) 

XIL  J\^  rutrain  Inach  ^  wnenmL 

An  injunction  has  been  granted  1^  this  court  to  rer 
strain  the  breach  of  coTenairt.(42) 

JCIIL    To  Jfagf  proceedings  m  poiver  4tf  uik  fai  # 

mortgage. 

Iiy unction  granted  to  stay  proceedings  on  power  of 
sale  in  a  mortgage,  on  payment  of  costs  by  plaintiC 
and  hb  peying  into  court  the  amount  reported  to  be 
due  by  a  master.(f) 


CO  ^  ^'■A  *^   U«iM  «•  *^  ttn»ISTflalS8. 
«nMlM«rMoiteiGbBit%lT«»lti.       f <;  1   Mai.  HI 
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r 

XIV.  For  the  enjoyment  of  a  privilege. 

.  An  injunclion  will  be  granted  to  secure  to  a  party 
the  enjoyment  of  a  privilege  conferred  by  statute,  of 
which  be  if  k|  thfi  oiptual  p!^s8e69iol^,  and  whep  his  legal 
title  is  not  put  iri  doubt.(a) 

A^  wber^a  tnvnpike  eompsny,  incorporated  with  the 
^iiolu^Ve  prttilege  of  ^reotini;  toll,  gatesi  and  receir-p 
ifig  toil,  bad  diily  op^^ied  atid  established  tb^  road  with 
g^s)  m^  'Certain  persanuii  '!witb  a  view  to  avoid  the 
pajtinelrt;:  of  tofl,  opondd  a  by-road  near  the  turnpike, 
a|Hi^iR|piH  offle^n  ^t  their  own  excuse,  for  tbe  use  of 
the  public,  by  which  tr^vejlfiis  W.dire  enabled  to  avoid 
passing  through  the  gate  paying  toll  to  the  plaintiff.(i) 


«r\ 


XV.  Aminst  commissioners  charged  with  pnrtiality. 

An  injunction  will  not  lie  to  stay  proceedings* of 
commissioners,  acting  under  an  act  of  (he  legislature, 
on  the  ground  of  partiality,  &:c.  where  the  charge  of 
V^4faH^4s  fully  repelled  by  the  8||i8wec»(<;i)     : 

Serving  an  injunction. 

^njanoSw?'**  An  injunction  is  served,  by  showing  the  original  un- 
^ei'  ses^I,  afnd  deJivering  a  true  (jopy  thereof  to  tb^ 
party  personally,  unless  the  court,  qnder  particular 
circumstances,  dispense  with  the  personal  service,  as 
where  the  defendant  at  law  cannot  be  found,  or  resides 
abroad  ;  in  sijcJi  o^ses,  the  couft.  fU1»  Upon  afudavitj^ 
sttbMitiite  «  9erviice«vpon  h is  feoiieitbR  altorney.(rf)  * 
If  the  original  injunction  be^,#^]tvp  .^^  1^  |Jii|ie  i>f 

(a)  Croton  TttrapUie  Compmy  ▼.  Rf-    *  (e)    Ha'igbt  and'  otberi  t.  Day  aa4 
flerMd  othen,  1  GhAB.  R«p.  CU.  otben»  I  Jolim.  ChM.  Rep.  !•• 

'  (^)  ^bld.  {4)  flindfl,  559* 


service,  it  must  not  lie  ttelirered  in  tMAif  to  connsTe, 

the  sauie.(a) 

It  bath  been  beld,  t^t  leaving  it  with  iim  party's 
attorney  or  solicitor^  clerk  or  8en»pt,  is  good  seftf. 
vice.(6)  i  .         u 

■ 

Prodeedrng  up<m  A  ttteocfc  ^  an  imfuncUott*    '  '  > 

.* 


Where  an  iojunetiMi  is  qervedt':  t^  tfaefitriys^isunj^    ^^u^lli^h 
contempt  for  beeacb  tfaenoit  the  piacUce  iat£«|si£^«t  i  jod^imnm. 
is  to  give  notice  of  motipn  to  the  adverse  ^solJCJm#itliatr 
the  party  be  committed  to  prison  for  breacit  of  jttwi»% 
1un€tioQ.(c) 


"■:* 


C&fUtmdng  inifunetiMB. 

Ii\}unetion  may  be  continued  on  e3sceptian  to  an-  7.injnn««oni 
iiVvei\(d)  ....       : 

In  some  particular  cases,  the  court  will-ofHtfiniie  tbe^ 
injunction,  after  defendant  hath  fully  an^w^red  equity^ 
of  bill.(e)  ;^,ii 

Injunction  granted  on  meri^ts,  or  on  special  cRuse  of 
equity,  commonly  continues  till  hearii^  unleii  plain- 
tiff delays  his  suH-C/ ) 

All  injunctions  are  dissolved  upon  motion  in  open      „..,j^ 
co-urt.     If  the  same  be  obtamed  on  attachment,  fo];.iDj«Mtiei» 
ward;  of  appearance  or  answer,  so  soon  as  contempt  is 
cleared,  and  answer  filed,  instructions  must  be  given  to 

counsel,  to  move  to  dissolve  the  injunction  mM,  fw  tfae 

•  .*  * 

Ta J  Si  Ghaii.  Caiet»  flOf.  -  f^J-MimU^^M^mt^  *.  .  .4i 

r*j  fiM«,  «is.  to  Mi*.  c^j  Utm.  m^k^m.  j'h  «  ^.u  -: 
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tmfP^  ^  iNBpg  die  wAfeam  pukff  opperfatwlf.it: 
show  cauae  why  it  tboold  iiot(ii) 

If  Ml  Mtowr  dAtiiw  «U  the  a4«il>r  iiC  Um  biU»  tba  in- 
jiioslioii  t#  fltay  praoeedii^iimt  law  will  lie  dkaqdv^  ctf 
wane,  othenrae  U  wfll  bt  coiHinoed  till  tba  bearittg, 
iMd  wbwe  k  nnx  ^  nocowiry  t^  ascertain  any  imttei: 
•f  AmA  f»r  <h#  isfwwliMi  ^  Iba  onu  it,  it  nmit  be  qv 
an  iwaa  at  law  awardad  €»  tbai  |i«apMe«(A) 

If  all  di^awtairta  ara  iimliwtail  aa  tba  saim  <terf9^ 
Iha agiamrof  ail  wiU»  fagawwal, ba aaquirtd;  hiKiC 
tba  iiaiiw<aat,  aw  wbom  tba  4ftBwaewaf  tbe  chaiga 
iwrti^  baa  fiiUy  aaawaaa44rt  itai^  be  «iiffieiefit.(c) 

But  wbere  Uia  auwar  of  all  tbe  defendaipts  raa  and 
m0A  to  ooiM  ia^ytt  if  tba  pbuntiffdooi  not  take  tbe 
nMiukite  alep(h  wik  pH  wapnwablp  diligence^  to  expe- 
^ta  bis  causae  tba  injanetioo  niay  be  dMolved.(^ 

As  wbara  an  itguneiioH  bad  been  gnated  to  stay  a. 
auH  at  laWt  mmI  sooe  of  tba  defendants  had  aasweredy 
iMik  the  i^aiRtifi  bad  ne^tected,  lor  nine  nionlhfi»  to  take 
any  steps  to  compel  Um  otber  d^ndants  4o  appear 
apd  answer^  or  to  bare  the  bill  taken  pro  €onfmo  a^^ansl 
tbenif  tiio  iojmictioot  wasf  on  molioa,  d]6so)ved.(e) 

Alidavits^  tx  fwUf  are  not  allowed  to  be  read  io* 
support  of  an  aoswer,  oa  a  matioii  to  dasboive«an  in- 
j«iotiQa(/) 

Wbera  a  biU>  ott  wtM  a*  tqfaaciion  was  ifisiiad«  to 
slay  praeeodimi  1^  biw»  )i^  a»  fjectment  sait^ob^qEee. 
tbe  ^edsj^  wlicb  the  defwdaot  sets  up  h|s  title,  ali, 
law  to  be  fhMtdii^  tbe  injuoctiesi  wi0  not  be  ditt|olf ^ 
odoDOfiMi^lwofiniaMwery  miess  it  bo/vll  a«d  mr 


akM.  ai^  wi.  aiiiosi  4m»»anih     (#)  na 

iMbt  j«^scawai»4u.  >  (/)  apiw»aaflrt,  ▼* 

(i»  0»Wi>«»  ^  esiiptssi  saiy»  Ms»Gtab 


t 

h 


im 


tMrfaotory  m  to  the  fimod,  but  wfil  be  «eiitimied  uaiSL 
the  hearing.Of) 

Stating  that  the  defendafitfi  were  not  privy  to  any 
fraud,  and  iirere  tena  JUe^  purchatefa ;  thai  they  he^ 
IieTo4be  title  wa«  good,  and  "ttiat*  tbey  do  not* know  ot^ 
belief^,  that  ite  deedi  under  wUcb  they  derive  tfaek^ 
Me  waa  fitaudiileat^  b  :iiolauMd«DCL(A)  ^^ 

The  granUng  and  cMtinuiiig  o(  injoiietions  rests  t# 
the  discretion  of  the  court,  to  be  governed  by  tfa^  aa«» 
tura  and  fivcuiiMlaDcc^  of  llif  «aee;(f) 

•  An  iijunctioRr,  wiN  in  general^  be  dinsoFiM  when  an* 
answer  'Comeif  in»  and  d«iea^  all*  the  *  equity  oC  the* 
bin.  8.C.(/)  .  >>       r        !  ,       f'.: 

If  a  pttiy  iAmhllk^^  SnfutibtMil  40  «tay  [froeeed^ 
ings  at  hiw,  neglects  to  defmlt'SlOO'fll  the  time^  pur- 
suant to  the  4:id  rote  of  the  oourt^  tho  irregularity  wilt 
be  cured  by  his deporitiiig  that  scmi,.  before  a  motion 
is  made  to  dissolve  tile  injunctibn,  but  hemufk^ny  tbe^ 
costs  of  the  motion.(lf)  *      '  ^ 

So,  if  he  omits  to  enter  the  order  for  theinjuhctkyri 
with  the  register,  at  the  tune,  a  subsequent  entk^  ot  it, 
before  mof  ion,  will  cure  the  neglect,  but  bef  will  have' 
to  pay  costs  (0 

Cases  for  not  dissolving  iijunction  are  as  follaws : 
1.  Want  of  appearance  or  answer— ^2.  N4t  having 
elated  contempts^-^Kk  19ot  having  denied  all  eqiAty"— - 
4,  Anawerbeuigrcipotledfaiiuflklettt-^^'AIMtofeh^^ 
iUts  not  hathig  answet«d^.  PIaiht)Phatihg  equity; 
9lt  his  case  being  heard — 7.  SecSslisb  ^  excrefrtidns  *to^ 

intoohtt.  ^'^ 


J<Wi  ilfcM  Jfcf  SH,  (SiySltniiar  «.'nirftdo  abd  M«is 


». 
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I  • 


When  irregularly  oUtaintdl 

^^■^-  If  any  iBJimctkin  be  irregibrly^dbtamed/it  is  amo-^ 
tioDy  of  cotirfle,'  to  refer  Ibe,  same  to  a  ixidsler^  aad  if 
be  reports  the  injanetioii  in«g«iarly  iMteii,  si«9t|  t^ 
port  may  be  excepted  to  ;  tbe-exeeptioDs  mtt6t4>e  fiJb^ 
vith  the  register  or  assirtaot  register,  antd  aiyued  in 
court.  *  ' 

If  DO  exceptions  are  ^ed,  the  court,  on  ma«tef> 
reports,  wiU  di«s6lv<e'  injimrtion,'  and  soroetiudes  e^m- 
mit  the  clerk  in  court  for  roaking;out  sucb^  i«|)Ufi€iioDt 
and  make  him  pay  all  cost«,  and  sometimes  the  da- 
mages the  ihjured  party  hath  sustbibed  by  raasoa  of 
such  irregular  injunction,  (n) 


10.  Perp«ta< 
•linfuictioii. 


Perpetttal  ii^MncHtm. 

*  Where  the  case  may  require  it,  the  court  will  grant 
perpetual  injunctions  in  the  following  inst^njc-es^ : 

1.  Against  provu^g  a  will  in  the  spiritual  court,  or 
Court  of  Probates,  (the  same  being  found,  on  trial  at 
law,  to  be  no  wilL)   Chan.  Cos.  80.(6) 

2*  To  stay  action  at  law  pf  several  persons,  where 
right  had  been. heard  and  determined  by  one  trial.(c) 

3,  On  a*  bill  takep^iro  eonfesio,  by  reason  of  the  de* 
faodant's  contempt  in  standing  out  all  proces^.(^)  ,  ^ 
.  4.  After  two  verdicts  on  trials  at  bar.(e)  . 

5.  Granted  against  a  bond,  of  fifty .  year^  stanc^ 
ing.   CAan.  Cas.{f) 

6.  On  a  decree  for  the  performance  of  trust8.(^) 


•  t-if 


•    ^.^tr^ff 

(a)  Hinac  50{^-*400« ' 

(e)  Idea. 

«    .   *  :\   • 

(6)  Idem,  600.            ' 

"       if)  Idem. 

•t* 

{c)  Idem* 

^)  Idem. 

#•• 

i)  Idem. 

40' 


Writ  of  ityujuHiom. ' 

The  People  of  the  state  of  Ntw-Yarfh  ^tf^Ora^^e  of  ^^^;J^^ 
Qod  free  and  independent^  To  G.  p.  and  £»  F.  and  to 
their  i9ui|M)|i#rii;,' altornies,  solicitors  and  aj^ents,  and 
6acb  and  every  of  them  Greeting :  WhereaSy  it  hath 
been  represented  unto  our  Chancellor,  in  our  court  of 
Chancery,  on  the  part  of  A.  B.  coniplainant,  that  he 
has  lately  exhibited  his  bill  of  complaint  in  our  said 
court  of  Chancery,  against  you  the  said  C.  D,  and  E.  F. 
defendants,  to  be  relieved,  touching  the  matters  therein 
complained  of.  In  which  said  bill,  it  is  an[K>ngst  other 
matters  set  forth,  that  you  Hie  said  defendants,  ai^e 
combining  and  confederating  to  myive  tfaef  complain- 
ant, touching  the  matters  set  forth  in  the  said  bill ;  and 
that  the  actings  and  doings  of  you  the  said  defendigits, 
touching  the  matters  in  the  said  bill  mentiooed,  are 
contrary  to  equity  and  ^^A  conscience.  We  there* 
I  fore  in  consideration  of  the  premises,  and  of  the  par- 
ticular matters  in  the  said  bill  set  fortbt  do  strictly  en- 
join and  command  you  the  said  C.  D.  and  £.  F,  and  all 
and  every  the  persons  before  mentioned,  and  each  and 
every  of  you,  under  the  penalty  of  ten  thousand  dol- 
lars, to  be  levied  on  your  and  every  of  your  lands, 
goods  and  chattels,  to  our  use ;  that  you,  and  every  of 
yMi^^ahiolufely  desist, and  tefr^in  finm  All  fortber 
ptdceedif^  at  law  against  the  said  A.  B.  or  against 
hiB  baiU  itfma  the  judgbieiii  in  favor  of  E.  F.  mention* 
ed  in  the  said  bill,  until  the  fiurtber  order  of  our  said 
eourt  of  CSiaiicery  to  the  contrary^  and  this  under  the 
pdn  afonrtid.         -> 

Witness,  James  Sjm^,  .Es^.  Cbl^Dcellor  of  our.8ai4 
ftate,  at  the  city  pf  New-York,  the  .  day  of 
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io  the  year  ot  our  JUuxd  womltmumnt^i^ 

hundred  and  eigliteeai> 

Mdm,  Ehtmdmf,  dirk. 
G.  H.  Solftiior. 
lEndorsed]  By  tile  eomt 
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Special  ConUiU$. 

!•  J^nmi  HFhom,  a»il  boir  gnattd. 
II*  Upon  what  kind  of  deoMML 
In.  To  whom  directed. 
ly.  I'he  nature  of  the  afidarit. 
V.  ftj  whom  granted. 

TI.  Wlkers  die  Wri« iaeii^oa  tka Mitifieate of  Mm  wallet. 
¥IL  Wbeii  to  file  the  natter*!  neporf  oiiciatt»How  to  the  dalMid* 

aot'e  aneirer. 
▼III.  Decif ions  thereon.  . 

IX.  Form  of  the  bill. 

X.  do.     ofaffidatlt. 

XI.  Oeilificftte  of  the  matter  allowing  ft 
XII.  Fonn  ni  the  writ. 

Ne  exeat  rqmUiea. 

1.  Anhit  Tbts  wiHltt  tbouifh  originally  tpfrfipaite  to  pfatpmm 
h^S^^^JSlL  of  state,  as  a  hi^h  prerogaHre  writy  is  noHv  axtended  to 
private  tramactions^  and  la  granted  lipoit  BiotiaD  or  p%- 
titiody  and  atffidarit  after  bill  fiiad^tf)  i6  raatrain  the  de* 
fendant  from  avoiding  the  plaintiff's  dennnd^  hyipii^ 
ting  the  kingdom  or  state,  as  the  case  majr  fae»  ivt  tita 
i^ourt  has  grafted  this  wrk  agahnt  an  vttomej  lapoB  a 

fj  NtwIaadI,  IM.  S  Mai,  til.  $  F.  W.  914 


«iWbreport«d;  upon  taxation  of  bb  costs,  4o  have  been 
overpaid  bim,  altbough  no  bill  was  filed  against  hjm.(6) 

.Thia  writ  issves  only  on  an  equitable  demand,  willj  kif;/'S?*7'*** 
the  exception  of  a  decree  for  alimony,  where  it  issues  «*»<*• 
for  the  arrears,  but  for  those  only  and  costs.(c) 

It  has  been  refused  upon  a  demand  at  law,  not  mere- 
ly because  the  plaintiff  may  have  bail,  and  he  ought 
not  to  have  double  bail,  both  at  law  and  at  equity,(d) 
but  for  want  ,of  jurisdiction  in  such  a  case ;  the  court 
having  refused  to  grant  this  writ,  upon  a  legal  demand 
against  an  attorney,  although  he  could  not  be  held  to 
bail  ;(e)  but  it  may  issue  upon  a  debt  founded  on  a  ba- 
lance of  account,  as  account  is  a  matter  of  equitable 
as  well  as  legal  cognizance,  although  bail  might  be  hiad 
for  the  debt.(/)  This  writ  is  applied  at  the  discre- 
tion of  the  Chancellor  in  civil  cases,(g')  but  always 
with  great  consideration ;  particularly  where  foreign- 
ers are  concerned  ;  for  it  is  a  severe  process,  depriving 
the'  subject  of  his  liberty ;  "  I  never  apply  it,''  says 
Lord  JEldoHf  "  without  apprehension-" 

The  writ  is  usually  directed  to  the  sheriff,  to  make    ».  To 
the  defendant  find  sufficient  security  tliat  he  will  not 
dej^art  the  realm  without  4  be  order  of  the  court,  and 
on  his  refusal  to  give  bail  or  surety  to  the  sheri£^  to 
commit  him  to  prison.(A) 

In  order  to  obtain  this  writ,  application  should  be 
!Had6  as  pt6mptly  as  possible,  and  the  plaintiff  must 
swear  positively  that  the  defendant  is  going  abroad^  or 

« 

(h)  ir«irlAA«,  ioft  3  Mad.  181.  Pn.       (tf)  Do.  lOS.  IS  Yes.  441. 
Otai.  171.  (/)  Do.  109.  9  Yes.  591. 

(r)  NewUod,  .103.  7  Yei.  171.  173.        (j^)  9  Mad.  182. 
410;  Slid  i4  VH  961  (A)  S  Mad.  ItS. 
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i6  some  declnralion  that  he  is,  nor  is  it  sufficient  thai 
another  person  said  so.(t) 
flic  •Bdiwl'*     The  affidavit  must  be  as  positive  as  to  the  equitable 
debt,  as  an  affidavit  of  a  legal  debt  must  be  to  hold  to 

bailO) 

The  affidavit  must  also  state  the  facts  on  which  the 
debt  arises^  and  on  which  it  is  grounded,  and  that  thi-  debt 
will  be  endangered  by  the  party's  going  abroad ;  it 
need  not  allege  that  the  purpose  of  going  abroad  is  to 
avoid  the  demand.(A;) 

*•  "J^^^"*  This  writ  is  obtained  by  an  application  to  the  Chan- 
cellor, or  in  the  absence  of  the  Chancellor  to  a  mai^ter 
of  the  court,  duly  designated  for  that  purpose  by  mo- 
tion or  petition,  agreeably  to  the  provisions  of  the  41st 
rule  of  court.  The  application  is  founded  on  a  bill 
regularly  sworn  to,  and  is  made  in  the  same  manner  ag 
in  the  case  of  an  injunction,  of  which  we  have  alread j 
treated.     See  ante^  injunction. 

The  Chancellor,  or  master,  as  the  case  may  be,  en- 
dorses on  the  bill,  an  order  or  certificate,  allowing  the 
writ  to,  issue,  and  also  marks  on  it,  the  sum  in  which 
the  party  shall  be  held  to  bail,  as  a  guide  to  the  ^herifi^ 
to  whom  it  is  directed.(/) 

fi.  whcntbe     But  where  the  writ  issues  on  the  certificate  of  ttie 

vrlt  inuet  on  • ' « 

^««««<ifi«««e  master,  the  party  obtaining  the  writ,  must  within  six 

'  weeks  after  the  date  of  the  master's  certificate,  obtain 

an  order  for  continuing  the  same  from  the  Chancellor^ 

or  the  writ  will  be  discharged  of  course  without  fur- 

therorder.(int) 

r.  When  to     If  a  ne  exeat  hath  issued  on  the  prayer  of  the  com- 

file  the  milt-  .  ,  %        ^    r       \        i 

ter't  report  OB  plamant,  and  he  excepts  to  the  defendants  answer  for 
deiendADt'B an.  insufficiency,  the  complainant  shall  procure  the  mas- 


ever. 


(0  S  Mftd.  183.  (/)  Newland,  IfXf. 

(j)  S  Mud.  184.  (•)  Rqle  41. 

(k)  %  Mad.  18«. 


■▼"^ 
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ter's  report  in  fourteen  days,  or  show  cause  why  he 
has  not  done  so,  or  his  exceptions  filed  shall  not  pre- 
vent the  dissolution  of  the  ne  exeaL{m) 

A  writ  of  ne  exeat  republican  cannot  be  granted  for  a^^«. 
debt  due  and  recoverable  at  law  ;  it  is  applied  only  to 
equitable  deinands.(n) 

It  must  not  only  be  an  equitable  demand,  but  one 
in  the  nature  of  a  debt  actually  due.(o) 

Where  a  wife  filed  a  bill  for  alimony y  &c.  against 
her  husband,  and  it  appeared  that  he  had  abandoned 
her  without  any  support,  and  threatened  to  leave  the 
state,  the  court  on  the  petition  of  the  wife,  granted  a 
writ  of  ne  exeat  republica.{jp) 

On  an  application  for  a  writ  of  ne  exeat  repuhlica, 
by  a  wife  against  her  husband,  pending  a  suit  for  ali- 
fuony,  &c.  her  affidavit  is  admissible,  the  proceeding 
being  ex  parte^  and  the  wife,  in  that  respect,  consider- 
ed as  independent  of  her  husband.(5') 

A  writ  of  ne  exeat  may  be  granted  prior  to  any  de- 
cree for  alimony. (r) 

And  the  court  in  making  the  writ,  will  exercise  a 
sound  discretion,  under  the  special  circumstances  of 
the  case,  having  due  regard  to  the  rank  of  the  parties, 
and  property  of  the  husband,  so  as  to  prevent  oppres- 
sion or  extortion.^*) 

Form  oj  the  hiU. 

The  bill  sets  forth  the  circumstances  of  the  com- 
plainant's demand  in  the  usual  manner,  and  may  con-  ^  ^^ 
elude  as  follows  ; 

fm)  Bale  57.  Bcp^  Sfti 

fnj  Seymoar  t.  HM«rd,  1  Mut.       (qj  Denton ▼•9eitOD,lJ«l|i|frC^iik 

Chan.  R«p.  1.  '  Rep.  441 

r«  J  IWd  (  rj  IMd. 

(fj  Deutoo  T.  DealOD,  1  Jehnik  Cb.      f^J  IM 
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May  it  please  your  honor,  the  premises  eonsidereiily 
and  inasmuch  as  the  said  C.  D.  threatens  to  leave  and 
depart  from  the  state  of  Wew-York  very  soon,  and  de- 
signs quickly  to  go  out  of  this  state,  to  wit,  to  some 
place  in  the  slate  of  Penns}  Ivania,  or  elsewhere^  out 
of  the  said  state,  that  the  most  gracious  writ  of  the 
people  of  the  state  of  New-York  of  ne  exeat  republican 
may  be  issued  out  of  and  under  the  seal  of  this  honor- 
able court,  to  be  directed  to  the  sheriff  of  the  city  and 
county  of  New- York,  to  restrain  the  said  C.  D.  from 
going  out  of  this  state,  without  leave  and  permission 
of  your  honor  in  this  honorable  court.  And  may  it 
also  please  your  honor,  to  grant  to  your  orator,  the 
most  gracious  writ  of  subpoena  of  the  people  of  the 
state  of  New- York,  issuing  out  of  and  under  the  seal  of 
this  honorable  court,  to  be  directed  to  the  s^id  C.  D. 
pnd  his  confederates  when  discovered,  thereby  com- 
manding them,  and  every  of  them  personally,  to  be 
and  appear  before  your  honor  in  this  honorable  court, 
on  a  certain  day,  and  under  a  certain  penalty  therein 
to  be  limited  and  expressed,  and  then  and  there  upon 
their  corporal  oath,  to  make  full  and  direct,  distinct 
and  perfect  answer  to  all  and  singular  the  premises 
aforesaid ;  and  further,  to  stand,  to  abide  and  perform ; 
such  order,  direction  and  decree  therein,  as  to  your 
llionor  shall  seem  meet  And  your  orator  shall  ever 
pray,  &;c. 

E.  P.  SolV  for  complainant* 

J»  S.  of  CounseL 
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Form  of  the  affidavit. 

la  Chancery. 

r  A.  B.  Complainant, 
Between  <  and 

i  C.  D.  Defendant. 

City  and  county  of  New-  Tor  A:,  to  wit : 

A,  B.  merchant,  complainant  in  this  suit,  being  duly  ^hl^  J5CS.^ 
sworn,  deposeth  and  saith,  that  C.  D.  the  defendant  in  this  . 
suit,  is  now  justly  indebted  to  him  this  deponent  as  his 
partner,  in  the  sum  of  four  thousand  and  three  hun- 
dred dollars,  and  upwards,  and  that  being  so  indebted^ 
he  the  said  C.  D.  has  lately  threatened  and  given  out, 
that  he  the  said  C.  D.  will  speedily  depart  from  the 
state  of  New- York,  and  go  to  the  state  of  Pennsylva- 
nia, and  that  this  deponent  verily  believes  that  the  said 
C.  D.  intends' to  leave  the  state  of  New- York,  and.  go 
mto  the  state  of  Pennsylvania  very  soon,  and  that  if 
he  should  depart  from  the  state  of  New- York,  this 
deponent  will  either  lose  this  said  debt  absolutely 
thereby,  or  will  be  in  very  great  danger  of  losing  the 

same.    And  further  this  deponent  says  not. 

A.  B. 
Sworn  before  me,  this        day  of  1818. 

I.  H.  Master  in  (Chancery. 

Certificate  of  the  master. 

Having  perused  the  preceding  bill  and  affidavit,  I   i^-  CeriiB. 
am  of  opinion,  that  a  ne  exeat  should  be  granted,  and 
do  accordingly  allow  the  same,  and  that  the  defendant 
be  held  to  bail  in  the  sum  of  four  thousand  three  hun- 
dred dollars. 

I.  H.  Master  in  Chancery^ 
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I 

Writ  of  Ne  Exeat. 

^  Form  of  The  peopU  of  the  stale  of  New-  York,  by  the  Grau  of 
God  free  and  independent^  To  the  sheriff  of  the  city 
and  county  of  New-York,  Greeting : 

Whereas,  it  is  represented  to  us  in  our  court  of 
Chancery,  before  our  Chancellor,  on  the  part  of  A.  B, 
complainant,  against  C.  D.  defendant  (amongst  other 
things,)  that  he  the  said  defendant  is  greatly  indebted 
.  to  the  said  complainant,  and  designs  quickly  to  go 
into  parts  without  the  state,  (as  by  oath  made  on  tliat 
behalf  appears,)  which  tends  to  the  great  prejudice 
and  damage  of  the  said  complainant  Therefore,  in 
order  to  prevent  this  injustice,  we  hereby  command 
you,  that  you  do  without  delay,  cause  the  said  C.  D. 
personally  to  come  before  you,  and  give  sufficient  bail 
or  security  in  the  sum  of  dollars,  lawful  mo- 

ney of  the  state  of  New- York,  that  the  said  C.  D.  will 
not  go  or  attempt  to  go  into  parts  without  our  state, 
without  leave  of  our  said  court ;  and  in  case  the  £aid 
C.  D.  shall  refuse  to  give  such  bail  or  8cciirity»  then 
you  are  to  commit  him  the  said  C.  D.  to  our  prison, 
there  to  be  kept  in  safe  custody,  until  he  shall  do  it  of 
his  own  accord,  and  whef^  you  shall  have  taken  such 
security,  you  are  forthwith  to  make  and  return  a  cer- 
tificate thereof  to  our  Chancellor,  in  our  said  court  of 
Chancery,  wheresoever  it  shall  then  be,  distinctly  and 
.  plainly  under  your  seal,  together  with  thi$  writ 

Witness,  James  Kent,  Esq.  Chancellor  of  the  state 
of  New- York,  the  day  in  the  year  of 

•ur  Lord  one  thousand  eight  hundred  and  eighteen. 

Edm.  Elmendojif^.  deri^ 
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DkDIMUS  POTESTATEM  TO  TAKE  THE  TESTIMOI^T  OF  WIT- 
NESSES. 

Special  Contents. 

I.  How  and  by  whom  issued. 

II.  Notice  of  appiication. 

III.  Notice  of  joining  in  the  commission  and  nominating  com- 

missioners. 

IV.  Number  of  commissioners  to  execute  the  commission. 
V.  Form  of  the  notice  of  application. 

VI.     do.    of  joining  in  the  commission. 
VII.  Interrogatories,  &c.  to  accompany  the  commtmion. 
VIIL  Copies  of  interrogatories  to  be  administered  to  witnesses  t« 
be  furnished  to  the  opposite  party. 

IX.  Form  of  the  commission. 

X.  Oath  to  be  taken  by  the  commissioners. 

XI.  do.    by  the  clerk. 

XI 1.  Defendant's  privilege  should  the   complainant  not   prtH 
ceed,  &c. 

XIII.  Notice  of  the  commissioners  in  proceeding  to  the  execution 

of  the  commission. 

XIV.  Form  of  the  depositions. 

XV.  Subpoena  to  testify  before  the  commissioners. 
^  XVI.  Oath  of  the  bearer  of  the  commission,  taken  hy  the  cleik 
or  a  master  at  the  time  of  delivering  it. 

If  the  witnesses  reside  in  this  state>  as  we  have  al-   i-  Hew  wu 
ready  said  by  the  24th  rule  of  court,  a  commissioD  fortLiT  " 
the  examination  of  them  will  issue  of  course,  and  be 
made  out  by  the  clerk  of  the  party  procuring  the  same 
upon  his  application  for  that  purpose ;  and  the  party 
applying  for  such  commission,  shall  give  notice  to  the   e.,Notjee  rf 
adverse  party  eight  days  exclusive  before  the  issuing tho^'SSISli^ 
thereof,  and  shall  at  the  same  time  nominate  three 
commissioners'  at  the  least,  and  the  party  to  whom  no- 


Mon. 
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tice  is  80  given,  shall,  if  he  intends  to  join  in  the  com- 

3.  Notise  ofinission,  give  notice  to  the  adverse  party  four  days  ex- 
MmlmiJi^,^*  <^lusive,  before  the  time  when  the  comnfiission  may  is- 
SJj^l^^*  sue,  of  his  intent  to  join  in  the  commission  ;  and  if  he 
"*"'**^^      shall  agree  to  the  commissioners  nominated  by  the 

other  party,  he  shall  at  the  same  time  give  notice 
thereof,  and  a  commission  shall  issue  to  them  accord* 
ingly ;  but  if  he  shall  not  agree  to  the  commissioners  so 
nominated,  be  shall  at  the  same  time  nominate  three 
commissioners,  and  the  names  and  additions  of  the  cod>* 
missioners  so  nominated  by  each  party  shall  be  fur- 
nished to  the  clerk,  who  is  to  issue  the  commission, 
who  shall  in.  his  discretion  select  one  commissioner 
from  each  of  the  nominations  of  the  parties,  and  shall 
in  the  presence  of  the  parties,  or  their  solicitors,  (if 
they  shall  elect  to  attend  for  the  purpose,)  put  the 
names  of  all  the  other  commissioners  on  separate  slips 
of  paper,  as  ne^r  as  may  be  alike,  close  them,  so  as  to 
conceal  the  writing,  and  draw  one  therefi;om,  and  the 
person  named  in  the  paper  so  drawn  shall  be  the  third 
commissioner,  and  such  clerk  shall  issue  a  commission 
to  the  persons  so  selected,  and  drawn  as  commissioners 

4.  What  accordingly.  That  the  three  commissioners  named  in 
pctent  to^.any  such  commission,  or  any  two  of  them,  shall  be  au- 
mSum^ i!!T' ihonzed  to  execute  the  same;  that  the  said  commis- 
»tS»,**"***"*  sioners  be  allowed  in  the  taxation  of  costs,  five  dollars 

fop  each  day's  attendance  In  executing  such  com- 
mission, including  going  and  returning  from  the  place 
where  the  commission  is  to  be  executed,  computing  a 
day  for  every  twenty -five  miles,  and  that  no  expense* 
beyond  the  said  five  dollars  a  day  be  allowed  them. 
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Notice  of  application  for  a  commisiion  to  examine  wit^ 

nesses  within  thv  stale. 

In  Chancery. 

€  A.  B.  Complainant, 
Between  <  and 

(CD,  Defendant. 

Sir, 

Please  to  take  notice,  that  at  inst.  at  10„,f  ^^  JJ 

o*cIock  in  the  forenoon  of  the  same  day,  I  shall  apply  |?J|^*^**^ 
to  Edm.  IClmendorf,  Esq.  the  clerk  of  the  court,  at  his 
chambers  in  to  issue  a  commission  for 

the  exaininalion  of  witnesses  in  thid  cause  on  the  part 
of  the  complainant,  and  that  I  nominate  A.  B.  C,  D. 
^nd  E.  F.  all  of  the  towti  of  Esquires,  as 

three  commissioners,  to  whom  tbe  said  commissioxi 
ttiay  be  directed.    Dated  this  day  of  April,  1818. 

Your's  &c. 

£•  F.  SoPr  for  complainant 

ToG.  H.  Esq.  7 

Sol'r  tor  def tj    . 

If  the  opposite  party  will  not  join  in  the  commissioiiy 
the  clerk  will  issue  the  commissibn  to  the  personi 
nsimed  in  the  notice,  but  if  the  party  intends  to  join  ia 
tlie  commission,  then  he  must»  on  receipt  of  the  notice 
give  notice  to  the  adverse  party  four  cays  exciusiFt 
before  the  time  when  the  commission  may  issue,  of  bii 
intent  to  join  in  the  commission ;  and  if  he  shall  agre# 
to  the  commissioners  nominated  by  the  other  party, 
be  shall  at  the  same  time  give  notice  thereof  in  tlie 
fallowing  form :  '  " 
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4t#  cnAisttKt  FfcActicfc 

Poirm  of  hatice  of  joining  in  ttie  eofnini^si&ifi* 

In  Chancery. 

c  C.  D.  Defendant, 
^twi^en  <  and 

{  A.  B.  Complainant. 

Sir, 
^  £^  8e  Pleaee  to  take  notice,  that  I  shall  join  in  the  cohi^ 

•  iMIiS  niissioB  t©  be  directed  to  A*  K  C.  D.  and  E.  F^.  all  of 
the  county  of  Duchess^  Esquires,  of  which  you  havfe 
given  me  notice,  and  that  I  agree  i6  the  commissionent 
nominated  by  you.    JDated  the         day  of  April,  I8I8. 

Vour's,  &c. 

G.  H.  Soh-  for  defendant 

fo  E.  .f  Esq.       J 

Bol*r  for  coinp't.3 

JnUrr(^4it0ries  to  accompany  the  commissimu 

T,  iiktemg»-     By  the  25th  rule  of  couit,  the  {tntehrogatorfes,  is 

ISI!i!^pM7  tiM  well  direct  as  cross,  which  either  pferty  shall  ethibit, 

V^"^"^^    iogether  witb  such  Instructions  as  either  party  may 

tfhcKise  to  i^ivQ  the  commissioners,  relative  to  the  exe- 

irtitiM  of  the  coflimtssion,  Bhall  accompany  the  conunis* 

jpiofli  wb^n  sent  to  the  commissioners,  and  the  party 

wAo  \Amll  sqe  out  the  commission  shall  have  the  car- 

anige  therei^  but  if  he  sbail  nejf;lect  to  pmceed  to  the 

tjcecuf  toil  thi^fH^ofj  or  unnecessarily  delay  the  same,  the 

pihtr  party  may  proceeu  thereon,  and  cause  the  same 

lo  be  eiecut^d  an^  retwited. 

8.  copwt  of     By  the  68th  rule  of  court,  copies  of  all  interrogatOH 

u>  be  Mdminu.  rics  to  bc  administered  to  witnesses  by  either  party, 

ueMft  to  be  shall  be  furnished  to  the  <^^posite  party  before  the  ex- 

tiir'oppodie   aminations  thereon,  that  is  to  say,  copies  of  all  direct 


iaterrogatories  shall  be  ftirmslw^d  ^x  cj^ys  l»«for#  fcr* 
warding  the  coniaii$9ipn>  ^nid  <;opies  of  tbp  crw.s  inter- 
ro^^alories  shall  he  fqjrpj^h^  tjyp  4ays  |?»fpfie  fovw^nlr 
ipg  it.(a) 

Farm  cf  tht  eomrnU^im  to  twomnt  witnfi^. 

The  people  oj  the  stale  of  Npnh  York,  h^  tj^e  Gra,ce  ^ 
God  free  and  independim%  To 
Greeting: 

Know  ye,  that  we  Jn  confidence  of  your  pru-  ^  '"^ 
dence  and  fidelity  have  appointed  you,  and  by  these 
presents,  do  give  unto  you  full  power  and  authority^ 
diligently  to  examine  all  witnesses  whatsoever,  upon 
certain  interrogatories  to  be  exhibited  to  yo\i  as  well 
on  the  part  of  A.  B.  complainant^  as  on  the  part  of 
C.  D.  defendant.  And  therefore  we  coiumand  you, 
any  three  or  two  of  you,  that  at  certain  days  and 
places  to  be  appointed  by  you  for  that  purpose,  you 
do  cause  the  said  witnesses  to  come  beforp  you^  9pd 
then  and  there  examine  each  of  them  apart,  upon  the 
said  kiterrogatoried,  on  their  respective  corporal  oalhs 
fir^  taken  before  you,  any  three  or'tivo  of  you«  aoA 
that  you  do  take  such  their  examinat^.^ns,  end  reduoe 
them  into  writing ;  ^nd  when  you  shall  have  so  taken 
them,  you  are  to  send  the  same  io  us  iq  oior  Qianeenf 
wttiiout  delay,  nheresoever  it  dball  then  be,  closed  up 
and  under  your  seals,  or  the  seals  of  .Ihree  or  Iwo  xX. 
yoiskj  distinctly  and  plainly  £et  forth,  together  with  the 
said  intfiiTogalorieB  and  4)bi8  wrii.  And  ^ve  lurther 
command  you,  and  every  of  you,  that  before  you  act 
in,  or  be  present  at  the  swdafin£;  or  examining  any 
witness  or  witnesses^  tou  do  severally  t^JLe  the  ptath 
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first  specified  In  the  schedule  hereunto  annexed ;  and 
we  do  j^ive  you,  or  any  three  or  two  of  you,  full  pow- 
er  and  authority,  jointly  or  severally  to  adnnini&ter 
such  oath,  to  the  rest,  or  any  of  you ;  and  we  do  further 
command,  that  all  and  every  the  clerk  or  clerks,  em^ 
ployed  in  taking,  writing,  transcribing  or  engrossing  the 
dppo^ition  or  depositions  of  witnesses  to  be  exaauned 
by  virtue  of  these  presents,  shall,  before  he  or  they  be 
permitted  to  act  as  clerk  or  clerks  as  aforesaid^  or  to  be 
present  at  $ucli  an  examination,  severally  take  the  oath 
lasi  specified  in  the  said  schedule  annexed:  And  wq 
do  give  you,  or  any  of  you,  full  power  and  authority, 
jointly  and  severally,  to  administer  such  oath  to  such 
clerk  or  clerks.  VV  itness,  James  Kept,  Esq.  Chancel* 
lor,   at  the  city  of  New-York,    on  the  day  of 

April,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  eighteen,  and  in  the  year  of 

our  .Independence* 

Edm.  Ehnendarfy  clerk. 
G.  H.  Solicitor. 

The  form  of  the  interrogatories  is  the  same  as  when 
Ae  examination  is  taken  before  an  examiner  in  Chan- 

w 

eery,     Seeante/p.  132. 

Th^  commission,  it  will  be  seen,  refers  to  the  sche^ 
dule  containing  the  form  of  the  oath,  to  be  taken  hj 
them  before  they  proceed  to  the  examinations,  and  the 
form  of  the  oath  taken  by  their  clerk,  who  is  a  persoci 
jbo  be  employed  by  them,  to  take  down  the  testimony 
or  answer  of  the  witnesses  to  the  interrogatories. 

Oath  taken  by  the  Commissioners. 

M.  ontti  to      You  shall,  according  to  the  best  of  your  skill  and 
fh«  oommb-  knowledge,  truly,  faithfully^  apd  without  partiality  to 
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.  ■  •  •  • 

any  or  either  of  the  parlies  in  this  cause,  take  the  exr 
aminations  and  depositions  of  all  and  every  witness 
and  witnesses  produced  and  examined  by  virtue  of  the 
commission  hereunto  annexed,  upon  the  interrogatories 
now  produced  and  left  with  you ;  and  you  shall  not 
publish,  disclose  or  make  known  to  any  person  or  per- 
sons whomsoever,  except  to  the  clerk  or  clerks  by  you 
employed,  and  sworn  to  secrecy  in  the  execution  of 
this  commission,  the  contents  of  all  or  any  of  the  de- 
positions of  the  witnesses,  or  any  of  them  to  be  taken 
by  you,  and  the  other  commissioners  in  the  said  com- 
mission named,  or  any  of  them,  by  virtue  of  the  said 
commission,  until  publication  shall  pass,  by  rule  or' 
#rder  of  the  court  of  Chancery. 

Oath  to  be  taken  by  the  clerk. 

You  shall  truly,  faithfully,  and  without  partiality  to  u.  Oath  ta 
any  or  either  of  the  parties  in  this  causey  take  and  eierk.  "  ^ 
write  down,  transcribe  and  engross  the  depositions  of 
all  and  every  witness  and  witnesses  produced  and  exa- 
mined by  the  commissioners,  or  any  of  them;  and  you 
shall  not  publish,  disclose,  or  make  known  to  any  per- 
son or  persons  whomsoever,  the  contents  of  all  or  any 
9f  the  depositions  of  t,he  witnesses,  or  any  of  them  to 
be  taken,  wrote  down,  transcribed,  or  engrossed  by  you, 
or  whereto  you  shall  have  recourse,  or  be  in  any  wise 
privy,  until  publication  shall  pass  by  rule  or  order  of 
the  court  of  Chancery. 


The  first  taking  out  the  commission  is  commonly    is. 
the  privilege  of  the  complainant,  but  if  the  defendant  ahoau  the 
has  reason  to  believe  that  the  complainant  will  not  !l?p!^!!IS!Sd  k 
proceed  in  the  commission^  he  may  apply  for  a  dupli-  ^^ 


CE^e,  orif  the  defepdsKit  has  witoefwes  liriag  disiU^)!. 
from  tb^  plaiplifi's^  he  inay  appl^  jEpr  ^  .cpmuM&^fOA  i^ 
examiQe  hb  ^wq  wiloes^es. 

Notioi  of  thf  Chmmisiixnurs^ 
14.  NotiM  of     We|^  wbpi»e  nimyes  or^  her^ifulo  ^ubgcribedji  having 

too  ooniinis*  •■  ••••  a      j*  ■  i^i 

aoaera  m  pro  receiv^cl  a  coiTuiii8$ion  issiuiRg  out  of  ^a  uixoer  the 


«j!i%^^Jr''' seal  of  tl;^  court  of  Chancery^  to  us  apd  others  di^^ 
theeonmu.  ii^ctod,  fo^  the  exafninafioji  x^f  witnesses  in  a  certoii^ 
cause  there  depending  between  A.  B..cooap)^ai4^  an4 
C.  D.  d^fiaodaAt.  This  is  to  give  notice^  that  we  will 
executa  the  said  commission  oo  behalf  of  the  conth* 
plainant,  or  defendant,  at  the  house  Jl(^nowD 

by  the  sign  of  situate  at  in  the 

county  of  on  Monday  the  day  of  May 

next,  at  the  house  of  at  o^crock  in  the 

fo^eooon  ^of  the  same  day,  v/hen  and  where  you  and 
your  commissioners  and  witnesses  may  be  present  if 
you  |4ea9«.    Dat^d  this  d»y  of  May,  l»l  8. 

Toh.M.klS.0. 

Farm  of  the  .dqumfiwe.. 

I*- 1^  of     Depositions  in  equity  by  commission,  see  as  in  the 
Hon.      '    case  of  depositions  before  an  examiner  in  Chanpery^ 
page  134. 

Subpana  to  testify  before  eommlssioners. 

Ba  to  t^"^     yj^^  People  of  the  state  of  NtnhYgrfCf  by  the  Gr^!U!$  of 
God  free  and  independent^  To  £eat4^inajB, 

Greeting : 
Wee  isowmand  you*  »od  8tript^yie^]^|Q4n  ypw,  U)9lJi97* 


CHANcinnr  ukamii^  4SK^ 

in^  all  other  matters  aside,  and  notwithstanding  any 
excuse^  you  personally  be  and  appear  before 
and  other  commissionerb  appointed  in  our  Chancery, 
at  such  times  and  places  as  the  bearer  hereof  shall  ap- 
point>  to  testify  the  truth  in  a  certain  cause  depending 
in  our  said  court,  on  behalf  of  A.  B.  and  th^  yoU  may 
in  no  wise  otAiU  under  the  penalty  of  $200,  and  have 
there  this  writ  Witness,  James  Kent,  Esq.  Chan- 
cellor of  our  said  state,  at  the  city  of  New-York, 
the  day  of  in  the  year  of  our  Lord 

one  thounwEnd  eight  buiidred  and  eighteen. 

JEdm.  Elmendarf,  ckrk. 
Gi  H.  Solicitor. 

At  the  time  of  serving  this  isubposna,  »  tnemAtitt 
Sunt  iti  writing,  subiK^rlbed  by  one  of  the  conitnbsioiA- 
ers,  designating  the  time  and  place  when  the  comifii^ 
Vionerd  w^ill  meet  for  the  p^irpose,  must  be  senred  up- 
iOi  the  witness,  ftnd  hhA  the  (^aftie  effect  to  cOfn|idi  the 
witnesses  attendance  as  if  \i  had  been  8()ecially  dm^ 
nated  in  the  subpti^ti^:  and  if  not  aittended  k>>  they  in- 
cur a  contempt  (a) 

Oath  of  the  hearer  of  the  commission. 

iiatt  itf  Nef^York,  ss. 

X^X^^t  kc.  beii^  duly  sworti,  doth  depose  and  say,    li.  Oitk  nr 
IhtA  be  i^teifte^  the  Gottunigsioii,  of  which  he  is  the  th^  < 
bearer,  tt6m  the  handg  of  one  of  the  com-  ^ 

missioners  named  in  the  ComiAission,  and  that  it  has 
been  neither  opened  nor  altered  since  he  received  it. 

X.Y. 
Sworn  this         day  of  ]818»  befiire  me^ 

I.  H*  Aht$t€r  in  Chancertf. 

«  m  • 

(fl)  Bile  fit. 
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liBDlMlfs  POTfiSTATfiM  tO  TAltB  AN  AJVSWER  ABROAB^.< 

» 

Special  Ctmtentt* 

L  AftdbTit. 

IL  N#tice  with  the  aamef  of  the  commifiiioBert. 
Ill    Affidavit  of  service. 
IV.  Order  of  the  cour^  on  motion. 
v.  CommiBsion. 

VI.  lostructions  to  the  cotnmissioners. 
Til.  Oath  to  be  taken  by  the  bearer  of  the  cbmmiakmv 

Whew  a  defendant  lives  abroad,  or  otit  of  the  juris- 
diction of  the  court,  his  answer  to  the  Bill  may  be  ta- 
ken under  a  commission,  by  persons  authorized  for 
that  purpose. 

This  commission  is  obtained  by  a  special  motion  to 
the  court,  grounded  on  an  aflfidaTit  and  notice,  as  on 
applications  for  other  special  orders,  and  the  pro- 
ceedings in  relation  to  it  are  as  follow : 


affidavit 


In  Chancery. 


A.  B.  a  D.  k  E.  F.  Execur 
tors  of  the  last  will  and  testa- 
ment of  G.  H.  deceased,  who 
Between  {    are  impleaded  with  L  K.  and 

others 

ads. 
L.  M.  N.  O.  R&  Q.  and  others. 

8t€Ue  of  NenhTark,  ss. 
i.A«4afit      I.  K.  of  the  city  and  stale  of  New-York, 

duly  sworn,  doth  depose  and  say,  that  A.  B.  C. 


D*  &  E.  F«  executors  of  the  last  will  and  testament  of 
G..  H.  deceased,  who  are  impleaded  with  this  deponent 
and  others,  as  defendants  in  the  above  cause,  reside  in 
the  town  of  in  the  island  of  St.  Croix,  as  this 

deponent  is  infoi'ined,  and  verily  believes. 

I.  K. 
Sworn  to  this        day  of  1818,  before  me, 

I.  H.  Metier  in  Chancery* 

Notice  tvith  the  names  of  the  commissi&ners* 

tn  Chancery. 

A.  B.  and  others,  executors  of 

the  last  will  and  testament  of 

15  .  I  G.  H.  deceased,  who  are  im- 

Jieiweens  pj^a^ed  with  I.  K.  and  others 

I  ads. 

I    L.  M.  N.  O.  and  others. 


Sir, 


Please  to  take  notice,  that  I  intend  to  move  his .  ^  v^&m; 


honor  the  Chancellor,  at  the  next  court,  to  be  held  in 

the  city  of  New- York,  on  the  3d  Monday  of  Septem- 

bei',  inst.  or  as  soon  thereafter  as  counsel  can  be  heard, 

for  a  dedimus  potestatem,  to  take  the  answer  of  A.  B.  C* 

D.  &  £.  F^  and  that  the  affidavit  of  which  the  follow^ 

ing  is  a  copy,  will  be  read  in  support  of  the  motion. 

Your's  &c. 

R.  S.  Sol'r  for  defendanti. 

To  T.  W.  Esq.        > 
SolV  for  corapPts-J 

« 

Affidavit  of  service* 

I.  K.  being  duly  8Worn>  doth  depose  and  say,  that  on 
the  4ayef  1818^he9erve4o]iT.  W. 
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folMi^r  for  tbe  cpmplaitianto  la  the  ahofwe  Cause,  ttie 
iiptie^  of  motioii,  of  wbipb  tbie  swiexecl  is  a  copy. 
(8u  mit^,  notifie  of  nwUvH*) 

Sworn  to,  1j^       day  qI  1 91 8,  before  roe, 

I.  H.  Master  in  Chancery ^ 

Order  of  the  court. 
In  Chancery* 


Between 


f  A.  B.  C.  D.  &  E.  F.  Executors, 
&c.  who  are  impleaded  with 
Gu  H«  and  others 

ads. 
L.  M.  N.  O.  &  P.  Q.  and  e<iier& 


4  Ofto  of  On  reading  and  filing  the  affidavit  of  I.  K.  and  on 
motion  of  Mr.  R.  S.  solicitor  for  the  abore  named  de- 
fendants, it  is  ordered  that  a  dedinms  potestatem  be  is- 
titued  to  take  the  answers  of  the  said  A.  B.  C.  D.  &  E. 
F.  of  the  island  of  St.  Croix,  to  the  bill  of  complaint 
ffled  in  this  cause,  against  the  said  defendants  and 
often,  and  that  the  said  dedimus  be  directed  to  R.  S. 
T.  U.  &  V.  W.  merchants  of  the  said  island  of 

St.  Croix,  or  any  two  or  more  of  them. 

Isaac  L.  Kip,  Assistant  Segister. 


Commission. 

t.  OoniBat.     Tkepeopk  of  the  state  of  NenhTorkj  Ay  the  Grace  rf 
God  free  and  independent.  To  R.  S.  T.  U.  &  V.  W. 
merchants  of  the  island  of  St.  Croix,  Greeting : 

Whereas,  L.  M.  N.  O.  P.  Ct.  and  others  in- 

fMltby  their  next  friend)  have  exhibited  t^eir 

hjdX  of  cftmplaiati  before  its  in  our  coui:t  of  Chancei;^, 


against  A.  B.  C.  D.  &  E.  F.  executors  of  the  last  will 
and  testament  of  G.  H.  deceased,  who  are  impleaded 
with  I.  K.  and  others ;  and,  whereas  we  have  by  our 
writ  lately  commanded  the  said  A.  B.  C,  D.  &  E«  F.  to 
appear  before  us  in  our  said  court  of  Chancery,  at  a 
certain  day,«now  past,  to  answer  to  the  said  bill. 
Know  ye,  that  we  hare  given  unto  you,  or  any  three 
or  two  of  you.  Ml  poWer  and  authority  to  take  the 
answer  of  the  said  defendants  A.  B.  C.  D.  &  E.  F.  to 
the  said  bill.  And  therefore  we  command  you,  any 
three  or  two  of  you,  that  at  such  a  certain  day  and 
place,  as  you  shalMhink  fit,  you  go  to  the  said  defend- 
ants A.  B.  C.  D.  &  £.  F.  if  they  cannot  conveniently 
come  to  yoU)  and  take  their  answers  to  the  said. bill, 
on  their  corporal  oaths,  to  be  administered  by  ^ou, 
any  three  or  two  of  you,  the  said  answer  being  read  and 
distinctly  written  on  paper,  and  when  you  shall  have  so 
taken  them,  you  are  to  send  the  same,  closed  up  under 
the  seal  of  you,  any  three  or  two  of  you,  unto  us  ia 
our  said  court  of  Chancery,  without  delay,  whereso- 
ever it  shall  then  be,  together  with  this  writ 

Witness,  James  Kent,  Esq.  Chancellor  of  the  state 
of  New- York,  the  day  in  the  year  of 

our  Lord  one  thousand  ei^ht  hundred  and  eighteen. 

.  J?42m.  Elmendoff,  ckrk 

K.  S.  Solicitor. 


w 
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Instructions. 


tn  Chancery. 


f  A.  B.  C.  D,  &  E.  F.  Execu- 
}  tors,  &c.  who  are  inipleadr 
Between  i  ed,  &c. 

ads. 
L.  M.  N.  O.  &  P.  Q,.  and  others 


i 


iMinf 


swers  of  A.  B.  C.  D.  &  E.  P. 

I 

Any  two  of  the  commissioners  named  in  the  dedimus 
potestqtem,  are  sufficient  for  taking  the  answers  and 
retuminsf  the  commission. 

The  commissioners  who  are  to  act,  and  the  defend-' 
ants 'who  are  to  answer,  being  met  at  the  time  and 
place  agreed  upon  between  them,  the  commission  is  to 
be  opened  by  the  commissioners,  and  one  of  them 
showing  to  the  defendants;  the  answer  which  is  prepar- 
ed for  them  in  the  following  manner : 

Have  you  heard  this  your  answer  read,  and  do  you 
exhibit  it  as  yoyr  answer  to  the  bill  of  complaint  of,  &c. 

To  which  tt|e  defendant  answering  in  the  affirmative, 
one  of  the. commissioners  adrpiqisters  the  oath  to  the 
defendants,  laying  the  right  hand  on  the  Bible  or  New 
Testament;  you  shall  swear,  that  what  is  contained  in 
this  your  answer,  as  far  as  concerns  your  own  act,  and 
deed,  is  true  of  your  own  knowledge,  and  that  what 
relates  to  the  act  and  deed  of  any  other  person  or 
persons,  you  believe  to  be  true.    So  help  you  God. 

Each  of  the  defendants  signs  the  answer  at  the  first, 
and  immediately  following  their  signatures ;  the  coro- 
inissioners  write,  as  follows :  This  answer  was  taken, 
and  the  above  mentioned  A.  B.  C.  D.  &  E.  F.  the  dez 


ciiAiimMF.FftiiCTies.  <S9^ 

fevAmUy  were  eadi  duly  sworato  the  trutii  tfaeraot 

at  the  house  of  in  the  town  of 

in  the  island  of  St  Croix,  on  the  day  of . 

in  the  year  of  our  Lord  one  thousand  eight  hundred 

and  eighteen,  by  virtue  of  the  commission  hereunto 

annexed. 

R.  S.  ^ 

T.  U.  >  Commissioners. 

V.  w.  S 

The  signature  of  any  two  of  them,  as  has  been  said, 
will  be  sufficient,  though  there  will  be  no  harm  in 
more  of  them  acting,  and  signing.  A.  copy  of  the  will 
of  is  to  be  annexed  to  the  answer,  and  the  com* 

missioners  will  please  to  see  that  it  is  sb  before  they 
subjoin  their  certificate  of  the  execution  of  the  com- 
mission. 

When  the  business  is  thus  far  completed,  the  com- 
missioners who  execute  the  commission,  are  to  en- 
dorse their  return  upon  the  commission,  or  parchment 
itself,  in  the  following  word? :    , 

**  The  execution  of  the  commission  appears  in  a  cer» 
tain  schedule  hereunto  annexed.^' 

B.  S.  ^ 

T.  U.  >  CommiflsioDers. 

V.W.) 

« 

The  Answer. 

The  joint  and  several  answers  of  A.  B.  C.  D.  &  £.  F. 
executors  of  the  last  will  and  testament  of  G.  H.  de** 
ceased,  iui.  who  are  impleaded  with  I.  K.  and  others, 
to  the  bill  of  complaint  of  L.  M.  IS.  O.  &  P.  Q.  and 
f>ther  complainants. 
<  Th^s^  4^n<l^ts^  now  and  at  all  tidies  hcareafler, 


4tBt^  cmjommt  piucneii 

wMagtnA  reiBenriiig»  kc.  (Tfais  answer  is  sigiiid  by 
the  foUowiDK  pOTMu.)  A.  B.  C.  B.  ii  E.  V* 

This  ansif  er  was  taken,  and  the  above  mentioned 
A.  B.  C.  D.  &  £.  F.  the  defendants,  were  each  duly 
sworn  to  the  truth  thereof,  at  the  court-house,  in  the 
town  of  in  St.  Croix,  on  the  day  of 

in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  eight^n>  by  virtue  of  a  commission  here- 
unto annexed. 

T.  V.  ^  Commissioliers. 
T.W. 

The  answer  with  the  schedule,  and  the  commission- 
ers' certificate  as  above  is  io  be  annexed  to  the  com- 
mission, and  th^n  the  commissioners  are  to  fold  up  the 
whole  in  an  envelope,  binding  it  round  with  tape,  and 
to  put  their  names  and  seals  thereto,  and  direct  it  to 
Sdmund  Blmendorff  Esq.  clerk  in  Chancery,  New* 
York, 

If  the  commission  should  not  be  brought  to  ^ew- 
York  by  one  of  the  commissioners,  then  it  should  be 
confided  by  one  of  them  to  some  person  coming  to 
7.  otfh  (oibe  ^^^^  p^oe^  who  tfpon  bi9  arrival,  should  come  with  it 
^  ^*to  the  defendant's  solicitor,  or  the  clerk,  who  will 
swear  him  or  take  him  before  a  master  in  Chancery,  in 
order  to  have  him  sworn,  touching  his  receiving  it 
from  the  hands  of  the  commissioners,  or  its  being 
opened  or  alt^rdd  since  he  rciceimd  iU  See  the  firm 
of  ih$  oalh,  mU  p.  ^2% 

Noicopy^  tfbrtract  or  t«»Mt  of  ai#y  liitl  itt^e^uMy^ 
shall  gl^  with  the  dedimus^  or  ^jbititfiis^dft  fdi'takii^  ibe 
defendant's  answer. 


gim  BlMiM  to  Uie  »lkhor4if  te  conqfribimi^ 
whidh  termkiatei)  the  proceedings  of  adMintct  ]»(eai«- 
Um  to  take  the  uMwer  of  defendants.. 


09  IDIOTS  AlO)  LUNATICS. 


Speeiai  CimtenU* 

I.  Their  descriptloii  and  cbtiactef. 
II.  TI10  Chancellof ^  ehaigt  and  powen  In  relation  to  them* 
IIL  WIms^  aad  in  wf^at  titu^tioa  H  is  eip^dieat  md  law.fiil  to 

confine  their  penoot* 
ly.  Affidavit  proving  their  state  of  insanit7. 
V.  Petition  to  the  Chancellor,  praying  for  a  commission. 
VL  Commission  of  lunacy. 
VIL  PcSBcIpe  to  the  sheriff. 

VIII.  Directions  to  the  commissionem  for  ^secetiD^  tb4  ^|i^ 
mission. 

IX.  Warrant  to  produce  the  lenatic, 

X.  Subpoena  for  witnesses. 

XI.  The  inquisition  signed  bjr  the  jury. 

Xn.  Decisione  in  relation  to  the  goardianshtp  of  the  kmatic. 
XUI»  Petition  for  the  eiatody  of  the  penoa.  and  eslatie  of  thft 

iMaaitc* 
XIV.  Order  for  committing;  the  person  and  estate  of  the  lunatic. 
XV.  Recognizance  entered  before  the  master^  and  his  certificate' 

thereof. 
XVI.  Order  of  confirmation. 

*      • 

An  idiot,  or  natural  fool,  ia  one  that  had  no  under-  nliti^^mt^ 
standing  from  his  nativity,  and  therefore  is  by  law  pre-****^-*^ 
sumed  never  likely  to  attain  any.    A  person  is  not  an 
iAiot  SI  lie  hath  any  glimmering  of  reason,  s^  that  he 


ttLU  tfH  -Ms  fMiroiits  his  age,  or  the  like  comimm  mUr 
iers^  but  a  iiia&»  who  is  bora  defif,  dumb  and  blind,  is 
looked  upon  in  the  law  as  in)U)e«a«ae  elate  with  an 
idiot,  he  being  supposed  incapable  of  any  understand- 
ing, as  wanting  all  those  senses  which  furnish  the  human 
mind  with  ideas. 

A  lunatic,  or  nan  compos  mentis,  is  one  who  hath  had 
understanding,  but  by  a  disease  or  other  accident  hath 
lost  the  use  of  bis  reason.    A  lunatic,  is  indeed,  pro- 
perly one  who  bath  lucid  intervals^  sometimes  enjoying 
his  senses,  and  sometimes  not,  and  who  frequently  de« 
pending  on  the  change  of  the  moon,  but  under  the 
general  name  of  non  compos  mentis,  are  comprised  not 
only  lunatics,  but  persons  under  frenzies,  or  who  lose 
their  intellects  by  disease ;  those  who  grow  deaf,  dumb 
and  blind,  not  being  born  so  ;  or  such  in  short,  as  are 
judged  by  the  court  of  Chancery  incapable  of  ma- 
naging their  own  affairs. 
o^Jp^t^h*^     By  the  act  of  the  Legislature,  passed  on  the  20th  of 
nd  poverinb  Marcbj  1801,  it  is  provided,  that  the  Chancellor  shall 

fcJatkNi  to  , 

tiiem.  have  the  care,  and  provide  for  the  safe  keeping  of  all 

idiots,  lunatics,  and  of  their  real  and  personal  estates; 
and  for  their  maintenance,  and  also  for  the  mainte- 
nance of  the  families  of  such  lunaticss  and  the  educa- 
lion  of  their  children)  out  of  the  personal  estatesr  of 
such  idiots  and  lunatics,  and  the  rents  and  profits  of 
their  estates  respectively,  having  regard  to  the  amount 
and  value  of  the  same,  and  shall  take  care  that  the 
same  be  not  wasted  or  destroyed, 
ib^^t^*,^     ^"^  ^s  mental  derangement  is  often  of  so  furious  a 
Md  SwST'^  nature^  as  to  require  an  immediate  restraint  of  the  un- 
«M&»^tb«ip   fortunate  patient,  to  prevent  his  doin^  harm  to  himself 
or  others,  there  is  a  provision  mad.e  by  law  for  the  im- 
mediate restraint  and  confinement  of  persons  in  ikvt 


anhfippy  situation.  Two  justices  may  order  kmaties 
or  mad  persons  to  be  confined,  but  there  is  an  express 
reserration  in  the  statute  of  all  the  powers  of  the  Chan- 
cellor,  touching  or  concerning  lunatics. 

In  order  to  procure  a  commfission  of  iiHiacy^  it  is 
necessary  to  haye  the  affidavit  of  two  or  more  persons, 
setting  forth  the  state  and  condition  of  the  lunatic,  and 
6ome  instances  of  his  expressions  or  actions,  to  show 
the  ground  of  their  opinion  and  belief  of  his  being  a 
hiimtic,  and  incapable  of  goTerning  fainndf  and  ta- 
king care  of  his  estate* 

'   :.    : 

Affidavit  of  insanity.  '     \ 

^Mt  6f  Nenh  York,  ss. 

A.  B.  C.  D.  &  E.  P.  being  duly  sworn,  «av,  that    *•.  AWt^k 

O  t'  '.       •  »  proving   the 

the  deponents,  for  one  year  last  pa&t,  have  known  andfta^  of  th«ir 
been  acquainted  with  <x.  H.  of  the  coutity  of 
and  these  deponents  respectfully  say,  that  within  the 
space  of  six  months  last  past,  they  have,  by  frequentiy  • 
observing  the  behaviour,  words  and  actions  of  (he  said 
G.  H.  looked  upon  him  as  a  person  d€lpr}v«d  of  his 
reason  in  a  very  great  degree.  And  this  depbtent  A. 
B.  says,  that  on  or  about  the  first  of  the  present  month 
of  April,  he  heard  the  said  G.  H.  say;  (hat  hef  thou^ 
the  best  way  to  defend  the  harbor  of  New- York  was 
to  stop  it  up,  that  a  gun-boat  could  destroy  a  seventy- 
four,  and  on  Wednesday  last  he  saw  him  attempt  to 
jump  across  the  river.  And  the  said  C.  D.  says,  isc. 
(Here  set  forth  the  most  notorious  facts,  ipcoherencies 
and  irrational  discourses.)  And  these  deponents  se- 
verally say,  that  they  believe  the  said  G.  H.  is  of  un- 

.-       ■  •  '55'  '       - 


foand  mf ii4  9fid  ki  no  way  capaMe  qi  ^goferoii^  lui»:^ 
ielf  or  fab  6f(tala*  A.  B. 

C.D- 

S^qrn  tQ  U4b        fl«7  of  April,  I  B17»  before  ine» 

I,  H.  Master  in  (Jlkittuery. 

Petitiah  to  the  Chancellor. 

'    •  '   '  '     .  •■    . 

To  the  Hdikmble  Jamn  Kent^  Cbanp^lor  «f  tbe 

state  of  New-York. 
f-pwitianto     The  petition  of  A.  B.  G.  D.  4c  E.  F.  of  the  city  of 
FRjinK  for  « iNew-Yor|c»  Fespectfully  sbeweta,  that  G.  Q.  of  tbe 
****^^    city  of  New- York,  who  is  the  brother-in-law  of  your 
petitioners,  and  whose  father  and  niolber  are  <iead|  bow 
18,  and  for  feferai  years  last  past  has  b^n  so  Cu:  de- 
prived ojf  Ills  i^a^oto  aqd  understandii^,  thai  be  is  rei^- 
dered  altogether  unfit  and  unable  to  goweK9>  hiinael^ 
or  to  manage  his  alEairB)^  f|s  by  tixp,  affidayit  aunjied 
appears. 

Yoiir  petitioners  therefore  pniiy,  that  a  coiwiussion 
de  ItmatKainfuirendo  noay  issue  out  of  this  honorable 
court,  to  ^nqjulre  of  the  lunacy  of  th^  said  6L  H.  dn 
rected  io  such  persons  as  your  honq^  sb^f  think  fit 
And  yowr  petiiicMiers  wUt  pray,  iui. 

A.  B* 
CD. 

'  The  petition  arid  afiSdavit  are  \o  be  presented  to  the 
f^banrellor,  who  will  thereupon  make  an  order  that  i^ 
commission  of  lunacy  issue.  The  commission  is  com- 
monly directed  to  three  or  more  persons  who  reside  in 
the  neighborhood  of  the  lunatic^  where  the  coauniasioi^ 


N 
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Mig^  to  te  es^ctttaiL  Thil  bominkHiittii  k  made  eul 
by  the  dftrk  of  tbb  bourt»  and  k  in  tlia  fallowing 
form : 

tkmmisricn  of  tjutu^. 


tke  Pe^fie  of  the  iUk  ^  Nmi^Tork^  ly  '*^  ^^^^A^tnSST 
xf  Godfrey  amd  uubfemlml,  "to  A.  A  C.  D.  &  £,  F; 
Esquirei^  Greeting: 

Know,  that  we  have  aflugned  three  jor  more  of  you, 
to  inquire,  by  the  oaths  of  good  and  lawful  men  of  our 
city  and  county  of  New- York,  by  whom  the  truth  of  the 
matter  may  be  the  better  known,  whether  G4  H.  of  the 
said  city  and  county  k  a  lunatic,  or  enjoys  lucid  in-^ 
terrals,  so  that  he  k  not  fit  for  the  goTernment  of  him* 
self,  his  manors,  messuages,  lands,  tenements,  goods 
and  chattels,  and  if  so^  from  what  time,  after  what  man-     . 
ner,  and  how,  and  if  the  said  G.  H.  being  in  the  said 
condition  hath  alienated  any  lands  and  tenements  or 
not  ?  And  if  so,  what  lands,  and  what  lenements,  to 
what  person  or  persons,  where,  when,  and  after  what 
manner,  and  how,  and  what  lands  and  tenements,  goods 
and  chattels  as  yet  remain  to  him,  and  of  wliat  person 
and  persons,  as  well  the  lands  and  tenements  so  alien? 
ated  as  the  lands  and  tenements  to  him  retained,  .ar6 
held,  and  after  what  manner,  and  how  much  they  are 
worth  by  the  year  in  all  issues,  and  who  is  the  nearejf 
heir,  &c.  Sec.  and  of  what  age.    And  therefore  we 
command  you,  three  or  more  of  you,  that  at  certain 
days  and  places  which  you  shall  for  that  purpose  ap« 
point,  ye  diligently  make  inquisition  in  the  premises,' 
and  the  same  distinctly  and  plainly  made,  to  us  in  our 
Chancery,  under  your  seals,  and  the  seals  of  those  peiS 
sons  by  whom  it  diall  be  made,  without  delay  ye  send^ 


*9§  onitmMHr  nuMnWt 

Mid  Uus  aur  wdt :  For  we  Command  bj  tlio  teMr  oT 
tfasM  pt«ieii|9,  QUr  «heiii'of  que  citjr  wA  coiinty  of  Neir- 
York  aforesaid,  that  at  certaia  days  and  places  whidi 
you  shall  make  knomi  to  him,  he  cause  to  come  before  . 
you,  three  or  more  of  you,  so  many  and  such  good  and 
lawful  men  of  hi^  bailiwick,  by  whom  the  truth  of  the 
'\/^  saaMar  in  ttae  premises  mair  b»  better  known  and  in- 
fHiir^ci .  iQ(o; «  In  l^siiinqiiy  wbereof,  A(q.  &c.  Wit- 
ness, &c. 

,  This  commission  being  taJl^en  out,  the  commission* 
ers  herein  named,  are  to  issue  a  pr<£cipe  in  the  nature  of 
a  vmire  facias  to  the  sheriff  of  the  proper  county,  to- 
summons  a  jury,  which  is  in  the  following  form : 

••  .  ■        I  '  •  '  • 

■  •  4  ■  ■  t  '      ,  I 

Pracipe  to  the  Sheriff,  (a) 

t»ai«ahcria  By  virtue  of  a  commission  in  the  nature  of  a  writ, 
de  hmaiico  inquirendo  bearing  date  at,  &c.  to  us  nhose 
names  are  here  underwritten,  and  others  in  the  same 
commission  named,,  directed,  to  inquire  if  G.  H.  of  the 
city  and  county  of  New- York,  be  a  lunatic  or  not : 
I'hese  are  therefore  to  will  and  require  you,  to  cause 
iq  come  and  appear  before  us,  twenty-four  honest  and 
lawful  men  of  the  city  and  county  of  New- York  afore- 
said, on  the  day  of  next,  by  ten  of  the 
clock  in  the  forenoon  of  the  same  day,  at  the  house  of 

and  situated  in  ^  street,,  and  com- 

monly known  by  the  name  of  tavern,  then 

and  there  upon  their  oaths,  to  inquire  of  the  lunacy  of 
th#  said  G.  H.  and  of  all  such  matters  and  things  as 
shall  be  given  them  in  charge  by  virtue  of  said  com* 
mission;  and  thereof  fail  not  at  your  peril. 


t.DiragKaBi 
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GiTen  under  our  haDd  and  seals  this  day  of 

id  the  year  of  our  Lord  one  thousand 
eight  hundred  and  eighteen. 
To  the  SherifT  %>f  the  dity  aiid7 

county  .o€  Mew- York.  5 

■ 

Directions  ta  ike  Cammissioniers  Jar  executing  Ac  cam^ 

_       m         • 

mtsswn* 

In  Chancery. 

In  the  matter  of  G.  H.  a  lunatic. 

1.  The  sberifT  having  returned  the  prctcipe  *V&reciei 
to  him  by  the  commissioners,  endorses  thereon  the  fol-  to  the 
lowing  return:  '*  The  execution  of  this  pracipe  ap- 
pears  by  th^  panel  hereunto  annexed— S«  T.  sherifl." 
The  list  of  the  persons  which  must  be  at  least 
twelve^  and  not  more  than  t wenty-four,  is  annexed  to 
ihe  pr{eeipe. 

2.  The  commissioners  call  orer  the  persons,  and  ad- 
minister to  them  the  following  oath : 

Oath  administered  to  the  Commissioners^   - 

Vou  shall  well  and  truly  inquire,  touching  the  luna- 
cy of  G.  H.  and*  of  all  such  matters  and  things  aa  shaft 
be  given  you  in  charge,  by  virtue  of  a  commissioR  ish 
sued  out  of  the  court  of  Chancer}^  to  inquire  into  the 
said  lunacy,  and  now  here  to  be  executed,  and  a  true 
inquisition  make,  according  to  evidence.  So  he^> 
you  God. 

3.  The  jury  being  all  sworn,  one  of  the  commission- 
ers is  to  read  to  them  the  object  of  their  being  summon- 
ed, and  their  duties,  which  he  will  learn  from  reading 
•ver  the  draft  of  the  inquisition  to  be  returned. 


419  ttUJniBRfr  fBAoMoft. 


4.  Thi  mtmsses  fud^Ud  hjf  taking  (ki 

The  evidence  you  shtll  give*  touching  the  lunacy  of 
6.  H.  and  all  such  matters  and  things  as  shall  be  in- 
quired of  you,  by  virtue  of  a  commission  out  of  the 
court  of  Chancery,  to  inquire  into  the  said  lunacy  now 
here  to  be  executed,  shall  be  the  truth,  the  whole  truths 
and  nothing  but  the  truth.    So  help  you  God. 

The  jury  may  see  the  lunatic,  an4  may  ^^xAmine 
him*  (not  on  oi|tb»  of  course,)  iC  they  think  fit 

5.  Having  gone  through  with  the  prooess,  the  com* 
missioners,  or  some  of  them,  make  syu^h  observations  i» 
the  jury  on  the  testimony  as  may  be  proper.  The 
jury  are  then  to  ^ive  their  verdiet,  and  as  they  find,  Uie 
several  blanks  left  in  the  draft  of  the  inquisition  are  to 
be  filled  ip.  Then  the  inquisition  is  to  be  feidy  co« 
pied ;  and  after  it  is  read  to  the  jury,  it  is  to  be  signed 
by  the  commissioners  and  the  jury— each  name  to 
have  a  seal 

(k  The  inquisition  beiqg  signed,  it  is  giv«n  with  the 
piUmpt  to  the  sherifi",  and  the  panel  returned  by  him^ 
to  be  atineied  to  the  commission ;  on  wluch  i|re  to  bo 
eodoited  these  words :  *'  The  execution  of  this  com* 
misidoQ  appears  by  the  inqubition  and  praeiptf  with, 
the  return  thereof  hereunto  annexed. 

A.  B.1 

C  D  ' 

W  pi  ^  Commissioners. 

gJh!j 

This  being  done,  the  whole,  with  this  sheet  of  paper, 
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is  to  be  returned  to  ibe  solicitor  who  attends  to  the 
business." 

If  the  lunatic  is  in  custody  of  any  person  who  will 
not  produce  hinfi>  the  commissioners  are  to  issue  a  war- 
rant under  their  hands  and  seals,  directed  to  the  per. 
son  who  has  the  custody  of  the  lunatic*  which  warrant 
is  in  the  following  form  :(a) 

Warrant  to  produce  the  Lunatic. 

By  virtue  of  a  coiiinnaeiQn  in  t)ie  natuf^  of  a  writ  of  t^  pnS^STaKi 
de  lunalico  imqmrendo,  imder  the  seal  of  this  court,  bear*^*^^^* 
ing  date  at»  &c.  (here  insert  the  date  of  the  comqus- 
sion^)  to  us  whose  names  are  here  under  wriltejiy  and 
others  in  the  san^e  commissioo  named,  directed  ^4n» 
quire  whether  6.  H«  of  the  city  and  county  of  New* 
York»  be  a  lunatic  or  not.  These  are  to  will  Md  re-^' 
quire  you  to  produce  befmne  us  the  said  G.  H.  at  the 
execution  of  the  said  commission,  on  kc.  &c.  (as  in  the 
summons,)  there  to  be  examined,  touching  the  mattera 
aforesaid ;  and  you  are  to  give  him  noticts  of  it  accwd« 
ingly — as  also  to  any  other  person  or  persons  who  are 
bis  guardians,  or  trustees  of  his  estate,  that  they  may 
atppear  in  his  defence  if  they  Mh^l  think  flL  Given 
"imder  our  hands  and  seab. 

To  A.  B.  or  such  other  person  or  persons  as  now, 
have  the  said  G.  H.  in  their  custody  or  power.    .         . 

Instead  of  the  above  warrant  an  order  may  be  ob-. 
tained  from  the  Chancellor,  that  the  lunatic  be  pro- 
duced at  the  time  of  executing  the  writ 

If  there  is  any  apprehension  entertained  that  the 
fitnesses  will  not  attend,  subpoenas  may  be  issued  uur 

CmJ  I  BMrriMB^  141. 
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der  the   hands   and  seals  of  the  commisnoiiersy  as 
follows : 

Subpcmafw  witnesses- 

^lojWjpjmt  gy  virtue,  &c.  (as  before.)  These  are  to  wUl  and 
require  you,  that  you  personally  be  and  appear  before 
us,  on,  &c.  (as  in  the  summons,)  then  and.  there  upon 
your  oath,  to  testify  the  truth  according  to  your  know- 
ledge, touching  the  lunacy  of  the  said  6.  H.  and  of  all 
etich  matters  and  things  as  shall  be  demanded  of  you 
by  virtue  of  said  commission ;  hereof  fail  not  at  your 
peril.  Given  under  our  hands  and  seals,  &€. 
To  C.  D.  &  E.  Ac. 

•Th^  commissioqers  and  jury  having  examined  the 
lunatic  and  the  necessary  witnesses)  the  jury  are  to 
sign  and  s&l  an  inquisition,  which  is  in  the  following 
form  : 

CK^  and  eaumtjf  of  New-  York,  ss. 

Mmli^St^     An  inquisition,  taken  at  the  house  of  situ- 

^^  i"^* '      ated  in  street,  of  the  city  and  county  afore- 

said, on  the  day  of  May,  in  the  year  of  our  Lord 

one  thousand  eight  hundred  and  eighteen,  before  (here 
name  the  commissioners,  who  act  as  in  the  commission,) 
commissioners  appointed  by  virtue  of  a  writ  de  luna- 
tieo  inqidrendoy  under  the  seal  of  the  court  of  Chancery 
of  the  state  of  New- York,  bearing  date  the  day  of 
May,  1818,  to  them  the  said  commissioners  directed  to 
inquire,  among  other  things,  of  the  lunacy  of  the  said 
G.'  H.  upon  the  oaths  of  (name  the  persons,  twelve  in 
mmiber,  and  as  many  more  as  acted,  but  there  must  be 
twelve  at  least)  good,  honest  aod  lawful  men  of  said 
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city  and  county  of  New- York,  who  being  summoned, 
charged  upon  their  oath  say,  that  the  said  G.  H.  at  the 
time  of  taking  this  inquisition,  is  a  lunatic,  and  of  un* 
sound  mind,  and  doth  not  enjoy  lucid  intervals,  so  that 
be  is  incapable  of  the  government  of  himself,  his  mes- 
Buages,  lands,  tenements,  goods  and  chattels,  and  that 
he  hath  been  in  the  same  state  of  lunacy  for  the  space 
t>f  yearH  la^t  past,  and  upwards,  that  the  said  G. 

H.  bath,  from  his  infancy  been  subject  to  fits  which 
may  have  been  the  occasion  of  bis  lunacy,  but  how 
otherwise  the  said  G.  H*  became  lunatic,  the  jurors 
aforesaid  know  not,  and  the  jurors  aforesaid,  on  their 
oath  aforesaid,  do  further  say,  that  the  said  G.  H.  is 
seised  or  entitled  to  (here  declare  the  landed  property 
as  it  may  be  in  the  deed  or  conveyance,  that  may  be 
produced  to  the  jury,)  and  the  jurors  aforesaid  do 
further  say,  that  all  the  said  lands  are  of  the  yearly  va* 
lue  of 

And  the  jurors  aforesaid,  on  their  oath  aforesaid, 
do  further  say,  that  the  said  G.  H.  halh  not  alien- 
ed any  of  the  lands  or  tenements  during  his  lunacy 
aforesaid,  to  the  knowledge  of  the  said  jurors.  And 
the  jurors  aforesaid,  do  further  say,  that  the  following 
debts  are  due  to  the  said  G.  H.  (to  wit,)  from  A.  B. 

dollars,  from  C.  D.  dollars,  from 

E.  F.  dollars,  &c.  I^c.    (If  there  be  no  debts, 

then  this  is  of  course  to  be  left  out,)  and  the  jurors 
aforesaid,  further  say,  that  the  said  G.  H.  is  possessed 
of  the  following  articles  of  personal  property,  (if  there 
be  any,  it  is  to  be  here  enumerated  ;  it  none,  this  also 
is  of  course  to  be  left  out.)  And  the  said  jurors  also 
find,  that  I.  K.  who  is  the  wife  of  L.  M.  is  the  eldest 
sister  of  the  said  G.  H.  and  that  she  is,  at  the  time  of 
taking  this  inquisition,  of  the  age  of  years,  or 

thereabouts*    That  the  wife  of  of  the 

56 
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said  city  and  county,  ia  another  sister  of  the  said  G« 
H.  and  that  the  said  is,  at  the  time  of  taking 

this  inquisition,  aged  years,  &c.  &c.    And  the 

jurors  do  further  find,  that   the  said  and 

tlie  sisters,  have  since  the  death  of  their 
father,  lived  with  the  said  G.  H.  and  have  been  sup- 
ported and  maintained  by  him,  and  that  they  are  at  the 
time  of  taking  this  inquisition  aged  years,  &c. 

Sac.  (here  state  the  situation  anil  age  of  the  sisters,) 
and  also  his  legal  representatives  in  the  inquisition. 
.  In  witness  wliereof,  as  well  the  said  commissioners 
us  the  said  jurors,  have  hereunto  set  their  hands  and 
seals  the  day  and  year  first  above  written. 

A.B. 
C.  D. 
E.  F- 


G.H.  f 


Commissioners. 


I.  K.j 

The  signatures  and  seals  of  the  jurors  must  also  be 
put  to  it. 

The  commission  and  inquisition  being  retumed,  it 
is  brought  into  the  court  and  read,  and  upon  this,  some 
relation  or  friend  of  the  lunatic,  petitions  for  the  care 
of  the  lunatic's  person  and  estate,  or  as  the  technical 
term  is,  to  be  the  committee  of  the  lunatic,  or  it  may 
be,  that  one  petitions  for  the  custody  of  the  person, 
and  the  other  for  the  care  and  management  of  his  es- 
tate ;  for  though  the  nearest  relation  of  the  lunatic  is 
certainly  the  most  proper  person  to  have  the  charge  of 
the  estate,  the  law  is  jealous  of  committing  the  person 
of  the  lunatic  to  the  next  in  inheritance,  who  on  that 
account  is  interested  in,  or  at  least  will  profit  by  his 
death.  This  jealousy,  which  is  peculiar  to  the  En- 
glish law,  has  been  applauded  by  different  respecable 
wfiters.(a) 

(a)  fiUckitone'fCommeiiUriet.  ChristUiQ'i  Notei.  P.  Wixis.  f6f.  9  Mtd.  lU. 
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With  us,  however,  a  contrary  principle  has  been   i«.  Dceitiong 

■  •        I  p   -m/r  *-  V   .  ,  •      '"*    relation   to 

Adopted  m  the  case  ot  Margartt  Jutmngstony  a  lunatic,  the  gaardian- 
in  which  case  it  has  been  decided,  that  the  custody  of  naUtT 
a  lunatic's  person  and  estat<%,  real  and  personal,  may  be 
committed  to  the  next  of  kin,  or  heir  at  law.  The  re- 
port of  this  case  is  very  short,  and  on  account  of  the 
importance  of  the  principle  it  involves,  is  given  at 
large, 

Alexander  Crofts,  and  Mary,  his  wife,  presented 
their  petition  to  this  court,  stating,  that  on  a  commis^ 
sion  in  nature  of  a  writ  de  lunatico  inqiiirendOy  Marga* 
ret  lAvingsUni  was  found  a  lunatic  ;  that  she  is  the  wi- 
dow of  Robert  T.  Livingston,  deceased,  and  entitled  t<* 
real  and  personal  estate  ;  that  the  petitioner,  Mary,  is 
the  only  child  of  the  lunatic ;  that  the  lunatic  is  In  a 
state  of  deplorable  helplessness  and  lunacy,  and  has 
been  so  for  many  years,  and  is  now,  and  has  been, 
since  the  death  of  her  husband,  in  1813,  in  care  of  the 
petitioners.  Prayer,  that  they  be  appointed  to  the  cus- 
tody of  her  person  and  estate. 

Chancellor  Kent,  in  giving  his  opinion,  observed — I 
agre^vith  what  was  said  by  Lord  Macclesfield^  in  Dor* 
mer*s  case,  (2  P.  Wins.  262.)  that  there  is  no  sufficient 
reason  for  the  old  rule,  against  committing  the  custody 
of  the  person  and  estate  of  a  lunatic  to  the  heir  at  law* 
The  rule,  in  many  cases  under  our  statute,  would  take 
a  child  from  its  parent,  which  would  be  most  unnatu-^ 
ral,  and  the  rule  has  been  held  (ex  parte,  JLudlow,  2  P. 
Wms.  638.)  not  to  apply  to  the  next  of  kin,  entitled  un* 
der  the  statute  of  distributions  to  the  personal  estate^ 
The  daughter,  in  this  case,  is  the  most  fit  person  to 
take  charge  of  an  aged  and  afflicted  mother ;  and  the 
presumption,  (if  one  must  be  indulged,)  would  be  in 
favor  of  kinder  treatment^  and  more  patient  fortitude 
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from  the  daughter  than  from  collateral  kindred.  I 
shall  therefore  direct,  that  the  custody  of  the  person 
and  estate  of  the  lunatic  be  committed  to  the  peti- 
tioners, on  their  giving  the  Requisite  security.(6) 

This  court,  having  the  whole  jurisdiction,  in  regard 
to  idiots  and  lunatics,  will  direct  tlie  course  of  pro- 
ceeding on  the  traverse  of  the  inquisition  returned,  in 
such  a  manner  as  may  be  most  useful  and  expedient, 
80  as  best  to  inform  its  conscience,  and  afford  the 
safest  conclusion  as  to  the  existence  of  the  fact  of 
lunacy.(<?) 

The  lunatic  may  be  brought  into  court,  after  the  in- 
quisition is  returned,  and  an  inquiry  be  made,  by  in* 
spectiouy  or  an  issue  may  be  awarded,  to  ascertain  by 
a  verdict  at  law,  the  existence  or  continuance  of  the 
lunacy.(cQ  f 

The  most  usual  and  proper  course  is,  to  have  the 
issue  made  up  and  prepared  for  trial,  under  the  direc- 
tion of  the  court,  instead  of  delivering  over  the  record 
and  traverse,  after  the  Attorney  General  has  joined 
issue  thereon,  as  practised  in  England^  under  the  sta- 
tute of  2  &  3  Edw.  VI.  which  has  not  been  re-epacted 
or  adopted  here.(e)       ' 

At  the  time  of  directing  the  issue  at  law,  the  court 
will,  if  necessar3%  make  a  provisional  order  for  the 
eare  of  the  lunatic's  estate,  until  the  question  of  luna- 
cy is  determined.(/) 

An  inquisition  of  lunacy  taken  abroad,  or  in  another 
state,  is  not  sufficient  to  authorize  a  sale  of  the  lunatic's 
estate  for  his  maintenance ;  but  it  is  sufficient  to  war- 
rant the  issuing  of  a  new  commission  here,,  and  may 

(6^   MaUer  of  LiTingstoo,  1  Johni.        {d)  Ibid. 
Cham,  ttep.  486  (e,  IbM. 

(c)  Matter  of  HnAtW,  1  Johoi*  Chatt.       (/)  lUd. 
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f^erbaps  be  sufficient  ground  or  evidence  to  warrant  an 
inqukition  here  on  such  a  cominis8ion.(jf) 

Where  a  person,  from  old  age,  sickness,  or  ottier 
cause,  becomes  so  weak,  and  incapacitated  in  mind,  as 
to  be  unable  to  manage  his  affairs,  a  commission  in  the 
nature  of  a  writ  de  lunaiico  inqmrendo,  may  be 
awarded.(/i) 

And  where  the^  inquisition  of  such  a  writ  found  the 
party,  who  was  eighty*fiye  years  old,  to  be  '^  of  un- 
sound mind,  and  mentally  incapable  of  managing  his 
affairs,"  a  committee  of  his  estate  was  appointed,  (t) 

A  creditor  of  a  lunatic,  may  file  a  bill  for  the  payment 
of  his  debt,  against  the  committee  of  the  lunatic,  with* 
out  making  the  lunatic  himself  a  party.  (/) 

Where  a  creditor  wishes  to  obtain  payment  of  his 
debt  out  of  a  lunatic^s  estate,  and  no  inventory  of  the 
estate  has  been  filed  by  the  committee  of  the  lunatic, 
according  to  the  statute,  the  proper  course  is,  to  cause 
the  committee,  by  citation  or  otherwise,  to  file  the 
inventory,  and  to  present  a  petition  to  the  court,  sta- 
ting the  amount  of  the  estate,  debts,  &c.(A:) 

Where  the  real  estate  of  a  lunatic  is  ordered  to  be 
sold,  the  sale  is  to  be  conducted  by  the  conmiittee,  not 
by  the  master,  but  he,  or  some  other  person,  may  be 
joined  with  the  committee,  for  that  purpose)  and  to  ex* 
ecute  the  convey  ance.(/) 

The  usual  course  to  obtain  payment  of  a  debt  due 
from  a  lunatic,  is  by  petition  to  the  court  S.  C.(m) 

The  real  estate  of  the  lunatic  may  be  sold  for  the 

(^)  Matter  or    PerkiM,    9  Johna.  Cortlnrit*  S  JokM.  Glum.  Bep.  t4S» 

Chan.  Rep.  124.  S.  P.  S.  a  401. 

(A)  Blatter  of  Barker,  S  Johna.  Chae.       {b)  S  Jduu.  Ckaa.  Sep.  SU.  S.  G. 
Rep.  SSS;  (I)  IbkL 

(<)  Ibid.  (fli)  S  ^okMi  Chan.  Sep.  S4f . 

(f)  KxMVtttrt  of  BradMT   t.   Vaa 
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payment  of  his  debts,  on  a  bill  filed  by  a  creditor  for 
that  purpose,  without  a  petition  of  the  conimittee  of  a 
lunatic,  under  the  act  concerning  idiots  and  lunatics^ 
&c.  Sess.  24.  Cb.  30.  but  the  sale  is  to  be  conducted 
under  the  directions  of  the  court,  by  a  master,  and 
committee  of  the  lunatic ;  and  the  terms  of  sale 
must  be  reported  to  the^  court  for  its  approbation,  be* 
fore  any  conveyance  is  executed.  S.  C.(n) 

The  proper  remedy  for  the  creditor  of  a  lunatic  is 
in  this  court,  which  has  the  sole  custody  and  disposal 
of  his  real  estate,  and  not  by  an  action  at  law.(o) 

Where  it  appeared  that  all  the  estate  of  a  lunatic 
had  been  expended  in  his  necessary  maintenance,  the 
court  on  petition  of  the  committee,  and  report  of  a 
master,  ordered  the  lunatic  to  be  delivered  over  to  the 
overseers  of  the  poor  of  the  town.(p) 

Petition  for  the  custody  of  the  person,  and  management 

of  the  lunations  estate.(a) 

In  Chancery. 

In  the  matter  of  G.  H.  a  lunatic. 

To  the  Honorable  James  Kent,  Chancellor  of  the  state 

of  New-York. 

forUerusIS?     The  humble  petition  of  A.  B.  &  C.  D.  of  the  city 
•^^irttttT"**"  and  county  of  New- York,  respectfully  sheweth,  that 
pursuant  to  your  honor's  order  of  the  day  of 

inst.  made  upon  the  petition  of  your  peti- 
tioners, A.  B.  C.  D.  &  £.  F.  a  commission  in  the  na- 
ture of  a  writ  de  lunatico  inquirendo,  was  issued  out 

(n)  2  Johnt.  Chan.  Rep^  40a  Chtn  Repi  4i0. 

(•)  Ibid.  (a)  t  Htr.  rs  1. 

(A)  The  matter  of  M'FarlMi,  SJohni. 
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directed  to  certain  commissioners  therein  named,  t^ 
inquire  of  the  lunacy  of  G.  H,  of  the  city  and  coun* 
ty  of  New»York,  who  is,  &c.  &c.  of  your  petitioners, 
(as  the  case  may  be.) 

That  the  said  commission  hath  since  been  dtily  ex« 
ecuted,  on  the  day  of  last  past,  before 

the  major  part  of  the  commissioners  in  the  said  com- 
mission named ;  and  thereby  it  is  found,  that  the  said 
G.  H.  was  then  a  lunatic,  and  not  capable  of  govern- 
ing himself,  his  messuages,  lands,  teneifietits,  goods 
and  chattels,  and  so  had  been  for  last 

past ;  and  it  is  by  the  said  inquisition  further  found, 
that  the  said  G.  H.  was  seised  of  or  entitled  unto  a 
considerable  real  and  personal  estate,  and  that  your 
petitioners,  A.  B.  C.  D.  &c.  are  brothers  and  nearest 
heirs  to  the  said  G.  JEI.  the  lunatic,  who  at  the  time  of 
taking  the  said  inquisition  was  of  the  age  of 
years. 

That  your  petitioners,  being  desirous  that  the  per* 
son  and  estate  of  the  said  lunatic  may  be  duly  taken 
care  of,  in  such  manner  as  is  necessary  and  usual  in 
cases  of  this  nature. 

Your  petitioners,  therefore,  humbly  pray  your  ho-, 
nor,  that  the  care  and  custody  of  the  person  and  estate 
of  the  lunatic,  may  be  granted  to  your  petitioners ; 
they  giving  such  security  as  is  usual  in  such  cases. 
And  your  petitioners  shall  ever  pray,  &c.  &c. 

The  person  who  is  to  have  the  care  of  the  estate  of 
the  lunatic,  is  not  only  to  be  bound  himself,  but  is  to 
give  security  for  the  faithful  performance  of  the  trust, 
therefore  the  first  order  in  the  petition  is  frequently  a 
reference  to  a  master,  to  inquire  into  the  competencyj 
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as  well  of  the  principal  as  the  security,  ^he  roaster 
having  made  a  satisfactory  report  on  this  subject,  an 
order  is  then  made  by  the  Chancellor,  for  committing 
the  person  and  estate  of  the  lunatic,  which  k  in  the 
following  form : 


Order  for  cammiUing  the  person  and  estate  of  tie  lunatic. 

At  the  court  of  Chancery,  held  at  the  City-Hall  of 
the  city  of  New-Tork^  on  the        day  of  June  181 8. 

The  Honorable  James  Kent,  Chancellor. 

In  the  matter  of  G.  H.  a  lunatic. 

i4.0rierfor     On  reading  the  petition  of  A.  B.  C.  D.  &  £•  F. 
penonftMF!!!^  praying,  that  the  care  and  custody  of  the  person,  and 
titte^of  (Im  10-  jrnanagement  of  the  estate  of  the  said  lunatic,  may  be 
granted  to  the  said  they  giving  such  security 

as  is  usual  in  like  cases,  and  on  reading  an  inquisition 
duly  executed  on  the  day  of  Jum,  last  past^ 

pursuant  to  a  commission  issued  out  of  tj^^  court, 
whereby,  amongst  other  things,  it  is  found  thatihe  said 
G.  H.  was  a  lunatic,  and  not  capable  of  the  govern- 
ment of  himself,  his  lands,  tenement S|  goods  and  chat- 
tels ;  thereupon  and  on  motion  of  £•  F.  for  the  said 
petitioners — It  is  ordered,  that  be  the  com- 

mittee  of  the  person  and  estate,  as  well  real  as  per- 
sonal, of  the  said  lunatic ;  and  the  said  enter 
into  a  recognizance  before  a  master  of  this  court,  ia 
the  sum  of  dollars ;  each  conditioned  that  the 
said  shall  truly,  honestly  and  faithfully  per- 
form the  trust  and  office  of  the  committee,  of  the  per- 
son and  estate,  real  and  personal  of  the  said  lunatic  s 
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ami  that  be  account  to  the  court  according  to  law,  and 
thereupon  a  c(»mmission  ^sue,  commit  iir>g  the  person 
aud  estate  of  the  said  lunatic  to  the  said 

Isaac  L.  Kip,  Assistant  Register. 

The  committee  and  Security  having  entered  into  the 
recognizance  required  by  the  order,  the  master  will 
give  a  certificate  thereof,  which  beiqg  presented  to  the 
registerjhe  will  thereupon  issue  the  oo^ti mission,  or  in 
pursuance  of  the  more  usual  practice,  the  solicitor 
will  enter  an  order  of  confirmation  on  the  commission 
previously  filed  with  the  register. 

I  Hecognisance. 


Know  all  men  by  these  presents,  that  we,  A.  ft.  CI    is.  RMogft. 
D.  &  E.  P.  all  of  the  city,  county  and  state  of  Pfew*  ufi!!Il4e*of  uw' 
York,  are^heJd,  and  firmly  bound  to  the  people  of  tb*"*^'* 
slate  of  New- York,  in  the  sum  of  dollars, 

lawful  money  of  the  United  States  of  America,  to  be 
paid  unto  the  said  people;  for  whieh  payment,  W9 
\  bind  ourselves,  our  heirs,  executors  and  administrators, 

jointly  and  severally  by  these  presents.     Sealed  with 
our  seals,  and  dated  the  day  of  in  the 

year  of  our  Lord  one  thousand  eight  hundred  and 
eighteen. 

Whereas,  by  an  order  of  the  Chancellor  of  the  state     - 
of  New- York,  the  above  named  A,  B.  hath  been  ap- 
pointed guardian  and  committee  of  the  person  and 
estate  of  a  lunatic. 

Now,  the  condition  of  this  obligation  is  such,  that  if 
the  said  A.  B.  shall  well  and  faithfully  perform  the 
trust  and  office  of  guai^di^n,  and  committee  of  tbo 
person  and  estate,  real  and  personal  of  the  said  lunatic, 

•J 
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and  shall  account  to  the  court  of  Chancery  of  the  state 
of  New- York,  according  to  law,  then  this  obligation 
to  be  void ;  else  to  remain  in  full  force  and  virtue. 

A.B, 
C.  D. 

E.  F. 

Sealed  and  delivered  > 
in  the  presence  of5 

G.  H.&L  J.  /:* 

Master's  Certificate* 

\ 

t 

I  certify,  that  in  pursuance  of  an  order  of  the  ho- 
norable court  of  Chaiicery  of  the  state  of  INew-York, 
made  on  the  day  of  inst.     I  have  pe- 

rused the  within  bond,  and  do  approve  of  the  same. 
Dated  the  day  of  in  the  year  of  our 

Lord  iai8. 

I.  H.  Master  in  Chancery^ 

Order  for  approving  the  security  and  confirming  (he 

appoiniment  of  the  guardian. 

'    In  Chancery. 

In  the  matter  of         a  lunatic. 

^^Oj't'er of  On  reading  a  bimd  duly  executed  by  A.  B.  who  hath 
been  appointed  a  guardian  and  committee  of  the  per- 
son and  estate  of  the  said  lunatic,  and  by  B.  C.  as  his 
surety  for  the  faithful  performance  of  his  trust,  accord- 
ing to  the  order  made  by  his  honor  the  Chancellor  in  this 
matter ;  and  on  reading  the  report  of  L  H.  Esq.  one 
of  the  masters  of  this  court,  endorsed  on  said  bond, 
whereby  he  reports  that  he  had  examined  and  did  ap- 
prove of  said  bond,  and  on  filing  the  said  bond  and  re- 
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port  with  the  asf^istant  register  of  this  cotirtj  and  on 
motion  of  R.  S.  Esq.  it  is  ordered  that  the  said  security 
be,  and  the  same  is  liereby  approved,  and  that  the  ap- 
pointment of  Ihe  guardian  and  committee  be  confirm^ 
ed  and  mad^  absolute. 


%  t 


OF  SUNDRY   MOTIONS   MADE   IN   SUNDRY   CASES. 

Special  CofUents. 

I    To  appoint  a  receiver. 
II.  For  the  payment  of  money  into  court. 

III.  For  a  defendslnt  (a  feme  covert)  to  answer  separate! j. 

IV.  For  leave  to  defend  in  forma  pauperis. 

V.  To  stay  proceedings  till  cross  bill  is  answered. 
VI.  For  tbe  production  of  deeds. 
VII.  To  suspend  the  execution  of  a  decree. 
Vlll.  To  restrain  a  creditor  from  suing  at  law. 
IX.  To  eularge  tbe  time  for  the  payment  of  mortgage  money. 
X.  For  leave  of  a  trustee  to  lease  infantas  estate. 

I 

XI.  For  leave  to  prosecute  or  come  in  under  a  decree. 
XII*  .To  confirm  a  report  nisi  or  absolute. 
XUI.  For  a  purchaser  to  complete  his  purchase. 

To  appoint  a  Receiver. 

A  RECEIVER  may  be  appointed  before  or  after  an  an-  i'^^lcivw^*"* 
swer»  and  after  a  decree,(a)  but  the  nature  of  the  ap- 
pointmenty  and  the  duties  of  the  receiver,  are  tbe  same 
in  whatever  stage  of  the  suit  he  is  appointed. 

The  power  of  appointing  a  receiver  is  a  discretiona- 
ry power,  exercised  by  the  court,  of  great  utility,  and 
is  provisional  only  for  the  more  speedy  getting  in  of  a 
party's  estate,  and  securing  it  for  the  benefit  of  such 


.         *! 
I, 


(a)  9  K«d.  187.    Cooke  v,  Gwyo,  S  Afk.  690. 
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persiMi  who  appears  entiUed,  and  ^oes  not  afieet  11ie« 
righl.(i)  It  does  not,  for  instance,  alter  the  possession 
of  the  estate  in  the  person  who  shall  be 'found  entUled 
at  the  timer  the  reoeiYer  was  appointed,  so  as  to  pre- 
vent the  statute  of  limitations  running  on  during  the  . 
right  in  dispute,  (cj 

All  guardians,  receivers,  and  committees  of  lunatics 
or  idiots,  who  have  been,  or  may  be,  appointed  byifae. 
Court  of  Chancery,  if  the  clear  annual  *value  of-.JK   ^gm 
estate  committed  to  their  management  exceeds  the  sum    ^p' 
of  three  hundred  dollars,  shall  once  in  every  two  years, 
and  if  of  less  value,  once  in  everj'^  three  years,  in  the 
terms  of  January  or  September,  exhibit  to  the  court, 
and  file  with  the  register  or  assistant  register,  an  ac■^i. 
count  of  their  guardianships,  or  other  trusts,  and  of  tM^  ^ 
balance  of  money  that  may  then  be  in  their  hands  re- 
spectively, that  the  said  court  may  take  proper  order 
for  the  disposition  and  improvement  thereof;  that  any    . 
such  guardianSi  receivers,  or  committee,  may,  if  4is-         -^ 
posed  so  to  do,  render  such  account  once  in  ^y^^^     SB 
year,  during  the  said  term,  and  that  th*;  register  or1to»f'       ~^' ' 
sistant  register  who  shall  enter  their  appo^ments, 
shall  upon  the  appointment  of  any  guardians,  reeeiatt& 
or  committees,  funiish  theip  with  a  certified  cajHB^f 
this  rule.(rf)  ^^ 

The  appointing  a  receiver  rests  in  the  sound  diagg^ 
lion  of  the  court,  and  forms  no  ground  for  a  demimsr 
to  a  bill  praying  for  the  appointment.(c) 

Where  a  trustee  was  restrained  by  injunction  from 
interfering  with  the  trust  estate,  and  a  receiver  ap^  J^ 

pointed  by  the  court,  and  it  became  necessary  to  »— ^^-^ '        ^ 


(h  9  Mad.  tf r«    Sliip  V.  nwwo^i  5  (d)  Rule  44. 

Atk.  564.  (e )  VerplMk  U  dthm  t.  Caint  U  Wtt^ 

Ce)%  Mad  1S7  8  Atk.  Simrp  ▼.  Cmv  I  Johns.  Oh.  Hep.  57.        *  .'• 
|er,  9  P,  Wma.  379. 
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suits  at  law  to  recoTer  the  possession  of  tiie  lands,  aod 
collect  ntio^ys  belonging  to  tbe  trust  estate,  the  courtj 
on  application  of  tbe  cestvy  qttt  trusty  ordered  Uie  re^ 
ceiver  to  brins^  the  suits  in  security,  to  indemnify  tbe 
trustee^  on  account  of  such  suits,  and  that  tbe  receiver 
should  bold  the  possession  of  lands  recovered,  and  mo*  > 
neys  received  by  hkn,  subject  to  the  further  order  of 
the  court.(/') 

Of  proposing  a  Jtecciver. 

In  Chancery. 

c  A.  B*  Complainant, 
Between  <  and 

(C.  D-  Defendant 

\  The  plaintiff  proposes  £•  F.  of  the  city  and  county 
of  New- York,  gentleman,  to  be  the  receiver  of  ihe 
^tate  in  tbe  county  of  Richmond,  in  the  pleadings  in 
\  this  cause  named,  and  the  said  £.  F.  proposes  G.  H. 
of  tbe  city  and  county  of  New- York  aforesaid,  and  I 
£•  of  the  county  of  Richmond  aforesaid^  his  sureties. 


f 


Each  of  tbe  sureties  must  make  an  affidavit  that  he 
is  worth  double  the  amount  of  the  yearly  rent  of  the 
estate,  in  the  following  form : 

*   In  Chuncery. 

SA.  B.  Plaintiff, 
and 
C.  D.  Defendant. 

E.  F.  of  the  city  and  county  of  New- York,  and  I. 
K.  of  the  county  of  Richmond,  severally  make  oaifa 
and  say*  the  first  deponent,  £•  F.  for  himself  saitb,  that 
be  is  wofth  the  suio  of  dollars,  after  all  his  debli 
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are  paid ;  and  the  deponent  I.  K.  for  himself  saitb,  thai 
he  is  worth  the  sum  of  dollars^  afterall  his  debts 

^repaid.  }f^. 

Sworn  to  this        day  of  1818,  before  me, 

I.  H.  Master  in  Chancery. 

For  the  payment  of  money  into  Court 
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MTmMt  «?*     When  it  appears  by  defendant's  answer,  or  upon  hie      «^^ 
.mooflj  Into   examination  before  the  master,  or  by  the  master's  re- 
port,(a)  that  money  is  due,  a  motion- may  be  madefipr 
payment  of  the  money  into  court, (6)  but  the  cottj^;.^ 
will  not  order  ti  balance  upon  charge  and  discharge  in 
the  master's  office  to  be  paid  before  the  master  MM| 
made  his  report.(c) 

In  the  case  of  an  executor  admitted  to  have  proper- 
ty of  the  testator  in  bis  hands,  it  was  formerly  thou^Ml^ 
necessary  for  the  plaintiff  to  show  that  the  executoifir 
had  abused  his  trust,  or  that  the  fund  was  in  dUinger 
from  his  insolvent  circumstances,  but  that,  it  seems,  is 
not  now  necessary,(rf)  and  in  all  cases,  not  only  upon 
an  affidavit  of  the  insolvency?  qf  the  executor,  but 
v^  here  tliere  is  an  admission  by  him  of  a  balance  in  his 
bands  after  payment  of  debts,  he  will  be  Qj[tlered  to 
pay  the  money  into  court,(e)  and  Lord  Eldon  has  ^^ 
frequently  stated  the  rule  still  n)ore  broadly,  and  or- 
dered into  court  all  moneys  acknowledged  by  an  exe- 
cutor's answer  to  be  in  his  hands,  except  what  might  be 
necessary  to  be  immediately  applied.  ^t* 

(a)  8  Mad.  30^.     Gordon  ▼.  RotbVj^  S  (di9  Mad.  ib.  Strange  v.  Harrii,  3  Bml 
Vaa-WS.  aC  365. 

(b)  2  Mad.  ib.    Qnarrel  v.  Beekfbrd,  (e)  3  Mad.  ib.  Blake  t.  Bldre,^  Seh. Ic 
14  Vet.  178.  Lefr.  96.  Rntherford  t.  iDawion,  S  Ball  U 

(c)  9  Mad.  ib.  Foi  ▼.  Maereth,  3  Bro.  Beany,  17. 
C«  C«  45. 
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All  deposits  and  payments  of  money  in  this  court>shaii 
I  be  made  either  with  the  register  or  assistant  register,  or 

'     ^    in  the  bank  in  which  such  deposits  are  required  by  law  to 
.     /be  made ;  and  by  j^curing  a  credit  to  be  entered  in  the 
register  or  assistant  register's  bank  book,  for  the  amount 
thereof;  and  until  such  money  shall  have  been  so  paid, 
.  f     ■  and  such  credit  entered,  such  payment  or  deposit  shall 
\,\^ :  .^not  be  considered  as  valid  so  as  to  stay  or  affect  any  pro-  , 

ceedings  in  the  court,(/)  (see  Deposits ;)  and  whenever 
-l^"^,  any  money  is  ordered  to  be  paid  by  the  register  or  as- 
sistant register  of  the  court  for  costs,  the  duplicate  re- 
ceipt of  the  solicitor  receiving  the  same,  endorsed  on 
a  copy  of  the  taxed  bill  of  costs,  shall  with  the  receipt 
entered  in  the  ordinary  receipt  book  of  such  register, 
be  the  exclusive  evidence  of  such  payment,  in  passing 
the  account  of  such  register  or  assistant  register«(jf)   . 

For  a  defendant  (a  feme  covert)  to  answer  separately. 
A  married  woman,  if  she  cannot  conscientiously   s-  "^^  »  ^•■ 

1  1  t       1         I       1         ■  «     feadant  ikfeme 

swear  lo  the  answer  drawn  by  her  husband,  may  apply  cm^ert  to  an- 
for  an  order  to  answer  distinct  and  separate  from  her  "y^*'  '*'*" 
hasband  ;  if  the  husband  insists  upon  the  wife  putting 
in  the  answer  he  wishes,  it  is  punishable  by  contentpt 
of  court.(<z)  If  a  husband  is  plaintiff  in  a  6uit,  and 
makes  his  wife  a  defendant,  she  may  answer  separately 
without  an  order  of  the  court  for  that  purpose,(&)  but 
if  she  refuses  to  answer,  an  attachment  it  seems,  may 
issue  in  the  first  instance,  but  the  better  mode  is  first 
to  move  for  an  order  that  she  may  first  answer(c)  re- 
gularly ;  the  answer  of  ^feme  covert,  if  separate,  ought 

r/J  Rule  56.  fhj  3  Mad.  S16.  Mitfonl's  Pleading*, 

f^J  Hiile  71.  95—96. 

faj  3  Mad*  ^5.  E0:  parte,  Uthna,  C^J  8  Mad.  idem,  page      AulieT. 

S  A(k.  50.  MidKaott,  13  Vet.  S6I. 
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to  have  an  order  to  warrant  it ;  but  if  the  fetnt  ewet^f^ 
separate  answer  be  put  in  without  an  order,  and  tBie 
same  be  a  fair  and  honest  answer,  and  deliberately  put 
in  with  1^  consent  of  the  husband;  and  the  plaintiff 
accepts  of  it,  and  replies  to  it,  the  court  will  not  at 
the  instance  of  the  wife,  or  her  executor,  set  it  aside*(<l) 

If  a  feme  eovert  answer  alone  without  leave  of 
co«rt,  the  answer  will  be  suppressed  upon  nK>tion.(ii] 

For  leave  to  defend  in  forma  pavperis.(f) 

to^4«fimd1a^*     A  defendant  swearing  he  is  not  worth  dol-     ^ 

,/brwa  paupt-  |arg^  ^jg  j^gt  debts  being  paid,  and  his  wearing  apparel     "if 
excepted,  will  on  motion  or  petition,  be  admitted  to 
-     defend  the  suit  in  forma  pnuperiSy  nor  is  any  certificate 
necessary,  as  it  is  on  the  application  of  a  pauper 
plaintiff.  ^^ 

An  affidavit  that  the  defendant  is  not  worth  more9| 
than  dollars,  or  pounds,  except  the  matters      '    ^ 

in  question,  will  not  entitle  him  to  defend,  in  forma         | 
fauperUy  where  it  appears  the  defendant  is  in  posses- 
sion of  the  land  in  question.(g-) 


f^J  9  hUd.  MetB.  tM«B      0«ke  •T      C/J  S  Mad.  filflL 
iMDdoiv.  Talbot;  1 
OJ  Vtrkar,  9^ 
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Petttian  of  a^defenitifa  to  be  admitted  to  defend  in 

forma  jMuperis. 

In  Ghaocery^ 

A«  B*  Complai^iatity 
Between  ^        •   and  . 

C.  D.  Defendant 


Tq  the  Honorable  J^Miies  Kent»  Chs^^e^or  of  the  ft§fff 

of  fJew-Yoit 

"^he  bunible  petition  of  the  defendant  ahef^elh: 

That  your  petitioner  iq  served  with  process^  to  ap- 
pear to  and  answer  the  plaintiff's  bill,  but  by  reason  of 
i  .his  extreme  poverty.  Is  unable  to  make  bis  defence 
thereto,  if  not  permitted  to  defend  in  forma  pauperis^ 
as  appears  by  the  affidavit  annexed. 
^■iff  Your  petitioner,  therefore  most  humbly  prays  your 
honor,  to  admit  him  to  defend  this  suit  in  forma  pfxur 
peris^  and  to  assign  him  Mr«  for  hb  ^wi^icitor^  ; 

^nd  Mn  for  his  counsel.  r 

And  your  petitioner  shall  ever  pray^  .&c. 

To  M(ty  proceedings  iiU  cross  biH  ansiDered. 

,  If  after  a  bill  fil^d  a  crops  l^ill  lis  41^d  beipt«  ao^ap^  «.  t»  ibT 
awer.is  put  in  to  the  original  bill,  the  proceiediqgs  in  t^^  um^m  ^ 
original  bill,  will  on  motion*  be  stayed  till  the  ^ii^sw^p? 
comes  in  to  the  cross  bil],(a)  and  where  the  answer  has 
been  put  in,  publication  in  the  original  wiU  be  enlaiY* 
ed  to  a  fortnight  after  the  answer  to  the.,ci:o§a|^ 
comes  in. (&)  ^  "     * 


* 


Barker,  1  Atk.  St.  I  Atk.SSJU 
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.  jFbr  (Ae  production  of  deeds. 

pr^aJtiSi  ^     '^  deeds,  letters,  or  other  writings  are  referred  to  irt 

^^  an  answer,  the  sanie  will,  on  the  plaintiff's  motion,  be 

ordered  to  be  left  with  the  defendant's  clerk  in  court 

for  the  inspection  of  the  plaintifr>  bis  solicitor  or 

agent.(fl)*    .       c 

Whenever  a  deed  is  made  part  of  the  answer,  and 
the  contents  are  in  a  great  measure  set  forth,  and  the 
instrument  is  referred  to  for  the  truth  of  what  is  set 
forth,  the  pr6daetion  will  be  ordered,  (i)  but  wbem 
the  answer  admits  the  execution  of  the  agreement^  and 
craves  leave  to  refer  to  it  when  produced,  but  th^re  is  ^ 

no  admission  that  it  is  in  the  possession  or  power  of  tEe 
defendant,  a  production  will  not  be'order^d»(c)     ♦ 

To  sm^peml  the  execution  of  a  decree. 

r.  To  tiis-     It  seems  to  be  a  general  rule,  that  on  an  application 
•otioa  of  a  de-  to  the  Chancellor  to  suspend  the  execution  of  a  decree, 
the  costs  of  the  motion  follow  the  judgments,  for  such 
motion  amounts  in  effect  to  a  rehearing«(^ 

If  a  decree  be  for  a  specific  performance  of  a  con- 
tract, and  there  be  an  appeal  to  the  Chancellor,  the 
Chancellor  will,  upon  application  for  that  purpose, 
, suspend  Ihe  execution  of  the  conveyance,  but  will  do 
ho  more.(c) 

,  fmj  t  MmL  €99.  3  P.  Wms.  96i.  8  Vm.  1S8. 

U  Vet.4t.  fdj  St  MmL  STff.  WlDui  t.  WBlu 

(^A/S  Mad.  lb.    Atkiiia  v.  Wright,  16  Vei.  89.  \ 

14  Vm.  Sli.  fej  8  Mi&.  ib.  Gwjn  t.  Lithbridge, 

fcj  8  Mad.  ib.   Derwia  t.   Clarke,  14  Vea.  585. 
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a  case  where  a  mortgagee  obtained  a  decree,  it 
was  upon 'motion  suspended  for  six  months,  upon  the 
mortgagor's  bringing  the  money  into  court,  consenting 
to  a  reviTor,  and  paying  interest  and  costs,  and  the 
plaintiflTs  undertaking  to  repay,  if  thek  decree  should 
be  rererjied.(/) 

To  restrain  a  creditor  from  suing  at  law.(a) 

■ 

Before  n,  decree  a  creditor  cannot  be  stopped  fix^m  ^^>  Jt,3t 
proceeding  at  law,(6)  but  where  a  decree  has  been  ^^^  "^ 
made  for  the  administration  of  assets,  a  motbn  may 
be  made  by  the  executor  to  restrain  a  creditor  from 
proceeding  at  law,  upon  an  affidavit  by  the  exectttor 
of  what  money  he  has  in  his  hands ;  until  notice  of  the 
decree  to  the  creditor,  the  party  seeking  to  restrain 
his  proceedings  at  law  must  pay  the  cests  occasioned 
by  not  giving  notice  and  suffering  him  to  go  on,  but ; 
after  notice  he  is  not  allowed  costs  ;(c)  in  one  case  it 
was  held,  that  only  those  creditors  who  filed  the  bill 
and  obtained  the  decree,  could  be  deprived  o£  the  ad- 
vantage of  proceeding  at  law.(4r)  If  the  creditor 
brought  his  action  before  the  bill  was  filed,  and  chooses 
to  discontinue,  he  will  be  allowed  to  prove  his  costs 
at  law  in  addition  to  his  debt.(e) 

Ta  enlarge  time  for  payment  of  mortgage  money. 

Upon  a  bill  of  forcjclosure,  the  court  will,  though  ^  ^^^ 
with  regret,  as  the  mortgagee  is  often  a  great  sufierer  *>'  ^^j^y- 

^  ^   ^  *^  ■  neot  of  oiQf(« 

f/J9UmLSI6.  Mfn^khoriM ▼. Th«  (e)  Pixtott ▼. I>od|^ •  Vm.  580l 

eVHHirfttifMi  q(  B«ifbrd»  ir  Ym.  SMl  •  (4)  SlMpp«nlT.KMit,SVem.4aS. 

(a)  S  MM.  376.  (#)  Gwte  ▼•  rrjfri « Bra  G  <#  Ar  '       ^ 
(«)  BvA  T.  Higs%  U  Vet.  m. 
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hyii,  enlargb  the  time  for  |^«}  ment  of  the  mortgt^e 
money {f)  for  six  months,  arid  agwn  for  three  m<mi^. 
upon  pajrhig  the  intbi^st  due  and  costs,(^)  but  if  a  bill 
is  broi^ht  to  redeem,  tlid  court  will  not  extend  the 
IkiXR  forpaytbedtbf  ilie  Qscfrtga^e  izidnbj.(ft) 

« 

31oti(m  Uiat  trusUe  may  lease  infanVs  estate. 

. .    •  f 

It.  That  a     Where  the  property  is  small,  the  court  will  on  mo- 

<tiiuiti  tkm^  dud  withodt  a  refi^peoiife  totfae  masted- tnafte  an 

'ordei-  that  tjie  trtistee  may  be  at  Kbt^rty  to  let  Uritb.ifae 

approfaatikn  of  the  receiven  b^tthitlhis  sbdiklilotex^ 

lend  te  biktlding  leases,  nor -extend  be^^oiid  tile  iafimt's 

xmlmnby4^a) 

tofKave  W  pro^ecklt  or  eifmt  {H  Sinatr  d  dd^a. ' 

11.  ii'oriMF«     Any  creditors  who  come  In  umfer  a  decree  for  an 
'»t>mem^«iii«r accDunt^  may  if  Decessary,  obtain  an  oixi^r  ft>  pros^ 

cujte  thb  dect*ee.(fr) 

A  dtfendwit,  if  InteMted  in  taking  aiie«mfs  iigaiUSt 
SB  lakecvtor,  a  co-dtfendaht ,  may  move  thai  iie  be  d^ 

loyred  to  atteM  the  miBliriti  taking  the  ncc6iitA.(t) 

» 

To  confirm  a  reptifl  Hi^i  or  dh^ikiite. 

12.  To  MB*     Nothing  but  an  order  for  setting  down  exceptions 
luiiioraiMiofirtcfor  argument,  is  a  sufHcient  cause  ajgainA  making  the 

order  ibr  confirming  the  report  afodalutet  fiUng  ex- 


(/)  S  Mad.  977.  Neroiielaki  ▼.  Wake*  419. 

Afield,  ir  ye%  417.  ChJ  S  Mad.  379.  Cranfe  t.  Hvnfer, 

(j)  ^"Mid.  h.  ironl^dale  ir.'bortio-  sV^. jaii.  fV5. 

iratioh  k  BMW'ir  Vat. Y17.  >  fc)  «  Md.'lk.  Bttfblf^>;(^«ilftr 

CA')«'llMd'lb.l7Tes.^4f7.  fitld,16yet.jfin.49. 

fmj  SMa4.578.  P.  ▼.  BdU,  8  Yaai 
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eeptions  and  inakkfg  the  deposit  are  of  no  avail  with- 
out that  order,  (rf) 

That  a  purchaser  may  eewpteU  his  purchase,  or  by  the 
purchaser  that  he  pay  in  his  purchase  money. 


19.   Thftt  a 
pnrelMBer  maj 


If  a  purchaser  under  a  decree  delays  paying  his  pur- 
chase money,  a  motion  may  be  made  for  an  order  upon  J?J"^|2Stt^, 
him  to  complete  his  purchaae,  by  j^aying  tbe  l>*irchase  «jjy^<*j«  jp^«jj 
money  with  interest  at  p^  cbnL  frtrth  the  time  vj  w«  por- 

he  was  reported  the  best  purchase'r,(^)  and  if  he  dis- 
obeys the  order,  he  m^  be  committed. (() 

It  b^s  hqweyer  been  held,  that  if  a  purchaser  sub- 
mits to  forfeit  his  deposit^  he  is  not  bound  to  proceed 
*  in  his  purchasCf^^;) 

One  purchase^  of  a  lot^  may  oji  motion,  be  substi- 
tuted for  anotlier,  on  the  consent  of  the  original  pur- 
chpser^  and  all  the.  parlies  in  the  cau€ie.(</) 

If  two  persoivs  make  a  joint  purchase^  one  ^f  tiHi 
purchasers  will  not  be  allowed  to  iBove  to  pay  intm 
court  one  moiety .  of  his  purchase  money .(4) 

f^  purchaser,  under  a  decree  of  thiB  c^ur^  at  a  mMe 
ter's  j^atetmay  be  con^Ued  to  complete  the  purchase^; 
and  tl^  court,  where  the  conditions  of  the  sale  give  no 
alternative  to  the  purchaser,  will  exercise  its  discre* 
tion,  under  the  circumstances  of  the  case,  in  coercjng 
the  p^rchaBer  by  an  attachment.(y  ) 

fdj  3  Mad.  ib.  SeePearee  T.Crateh-  (d)  8  laTacL  ib.  lllatthewi  v.  StubU,  2 

fttid,  14  Yct^  .inii.  41.  Bra  C.  C.  391. 

(fl)  >:  Mad  383.  Savile  t.  S«?ile,  Child  (•)  S  Mad.  ib.  DarkiA  t.  Maiye^  1 

T.  liord  AbingdoB,  1  Yes.  jaa.  9i»  Anat  IS, 

(b)  S  Mad.  ib.    LudMrn  t.  EidertcD,  (/)  S  Johnai  Chan.  Rep.  505.  The 

14  Yea.  512.  Exeeotora  of  Braaher  ▼.  CcrUaodt,  « 1^- 

(«)  3  Had.  ihi  SsfHe  t.  Sttile,  1  P.  BAtie,  by  hia  eomnitteey  let. 

745.  T^ 
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MORTGAGES  FORECLOSED  UNDER  THE  STATUTE. 

I.  An  act  concerniDg  them. 
II.  The  descriptioo  of  them.  ^- 

III.  What  may  be  deemed  such. 

IV.  The  nature  of  them.  '^  \  ^  • 
V.  The  estate  and  interest  in  then^t 

VI.  The  registrj  of  them. 
VII.  The  satisfaction  of  them. 
Till.  The  power  to  sell  them. 

IX.  Forms  for  acknowledging  and  tancelling  them. 

In  the  preceding  part  of  this  book,  having  treated 
on  the  subject  of  mortgages,  under  the  titles  of  the 
equity  of  redemption,  foreclosure^  and  a  reference  to 
a  master  to  compute  the  principal  and  interest  due  on 
a  mortgage,  and  to  sell  mortgaged  premises,  the  com- 
piler has  thought  proper  to  introduce  here  the  provi- 
aions  of  the  statute  of  the  9th  of  March,  1813,  in  rela« 
tion  to  mortgages,  and  in  a  particular  manner  prescrib- 
ing the  mode  of  foreclosing  them,  connected  with  the 
other  heads  which  also  relate  to  them,  with  rarious  de- 
cisions thereon ;  which  decisions,  although  taken  from 
common  law  reports,  still  may  not  be  unworthy  the 
eonsideration  of  the  student,  from  the  near  relation 
they  bear  a  subject  which  occupies  so  much  of  the  at* 
teqtion  of  this  CQurt« 
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/.  ^^act  in  relation  to  mortgagts: 

Special  Omttntf. 

* 

t.  Mortgages  to  be  registered — power  of  sale. 
IL  Where  there  are  several  mortgages  the  first  registefed  te 
have  a  preference — ^the  doctrioe  of  tacking  mortgages  not 
applicable  to  registered  mortgages. 
III.  Absolute  deeds  in  terms,  jet  subject  to  a  defeasance  shall  b* 
1^  registered  as  mortgages-— or  no  benefit  to  be  derived  from 

such  deeds  as  mortages. 
^  IV.  Discharges  of  mortgages  to  be  entered  in  the  registrj  of 
mortgages — being  first  duly  proved. 
V.  No  sale  under  a  mortgage  t<o  be  defeated. 
VI.  All  sales  under  mortgages  to  be  at  public  vendue,  the  power 
to  sell  being  fir^t  reqprded. 
.  Vll.  Probf  of  notice  of  sale  bow  made. 

*  « 

Vin.  Affidavit  of  notice  of  sale  before  whom  to  be  made. 
IX«  Affidavits  of  notice  of  aale  may  be  recorded. 
X.  Mortgagee  may  purchase. 

XI.  Mckftgages  to  the  state  may  be  registered  in  the  secretarjf's 
office. 
.  XII.  The  secretaiy  of   stat^  to  procure  books  for  the  purpose. 

XIII.  Treasurer's  certificate  of  discharge  of  mortgages  to  the  state, 

sufficient  to  be  recorded.'' 

XIV.  Mortgages  to  the  state 'riiay  be  foreclosed. 

XV.  Mortgage  given  to  secure  the  purehaae  money  of  lands  takes 

preference  to  a  judgment. 

f.  Biit  enacted  by  the  People  of  the  Hate  of  New-  ^^  4»  ••^ 
Yorky  represented  in  Senate  and  Assembly,  That  the  "J***^*^-;^ 
clerks  of  the  respective  counties  in  this  state,  from  ^e  rssMtm^ 
time  to  time,  shall  provide  fit  and  convenient  books 
for  the  registering  of  all  mortgages  of  any  lands,  tene- 
ments or  hereditaments,  situated  within  their  respec- 
tive counties ;  in  which  register  shall  be  entered  the 
names  of  the  mortgagors  and  mortgagees,  the  dates  of 
the  respective  mortgages,  the  mortgage  money,  the 
time  or  times  when  payable,  the  description  and  boun* 
Varies  oti  the  lands,  tenements  or  hereditaments  oiort-* 
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gaged,  ibe  imm  wbe*  nmh  mortg9g||  are  registere<|i 
and  a  minute  of  the  certificate  of  the  pfbot  or  acknow^ 
ledgment  thereof  hereinafter  mentioned ;  to  ^faich  re- 
gister all  peraoBs  W;hoinsoi^F^r  ?A  proper  sea^n;  maj 
hive  ftvcourse.    Afid  it  is  bereibf  made'tiie  fintlber  du« 
iy  of  the  clerks  of  the  respective  Ct;)«nties  te  this  state^ 
when  registering  a  mortgage,  also  to  record  at  length 
the  special  power  of  sale,  if  any  be  cpntained  thierein, 
for  which  service  the  said  .clerks  ^re  hereby  respect* 
lively  alloffred  to  :demaiid  and  veceave,  av€t  aod  ala^e 
the  fee  allowed  by  law  for  pegistering  a  mortgage,  Ihe 
like  rate  of  compensation  wbidi  iis  aHovr'ed  them  for 
recording  a  deed  ;  and  that  if  any  clerk  shall  neglect 
or  refuse  tq  do  the  duty  required  of  hiw  by  this  act, 
he  shall  answer  to  (he  party  mjiired  aU  da wng^s  which 
shall  happen  ^  reasm  of  sueh  neglect/or  «6&saL 
tbera  m^-     ^^'  ^^  *^  *'  further  enactfdy  That  ev€jry  mortgage 
ge"^  eS**^  being  proved  or  acknowledged  according  tp  law,  and 
hS^'t^^tirw.  ®^^^  proof  or  acknowledgment  certified  in  like  man- 
riiSi  doc  i  e  ^^^*  **^y  ^  registered  as  aforesaid  in  the  city  or 
of  ucking      county  in  which  the  lands,  tenements  or  heiteditaments 
appuoabie  to  SO  mortgaged  are  situated-:  and  in  ease  of  several 
nortgiges.     mortgagcs  ef  the  same  premises,  or  any  part  -there- 
in EiTOr,u80of,  the  mortgage  or  mortgageb,  whidh  shall  i)e  first  re- 
gistered ai^  atforesaid,  shall  have  prcsfesenoein  aHcourts 
of  law^  ahd  equity  according  to  the  times  of  the  .regis- 
try .of  ^uoh  mortgage  respectively:  Tnmdt4y  The 
mortgage  or  mortgnges  ^o  to  be  preferred,  he  made 
hwia  fide  and  upon  good  and  valuable  consideration : 
And  furiheTf  That  no  mortgage  n w  any  <leed,  conv0y- 
ance,  or  writing  in  the  natui^e  of  a  moi^tgaft^  shaU:<ie- 
feat  or  prejudice  tl>e  tit)^  or  interest  of  any  hona  ^fi(h: 
purchaser  of  any  lands,  tenerqjints  or  here^itameoto* 
unless  the  same  shall  bav4^  been  .duly  regisjleffed  :afi 
aforesaid. 
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ilL  And  be  it  further  emckd.  That  evwy  ()eed  ^  &  AteiM 
<?onYeying  a  real  estate,  which  by  any  other  instrument  yet  Miiv««t  io# 
or  writing  shall  appear  to  haFe  been  ifiteaded  only  as  ^^rV^^%^ 
a  security  in  the  nature  of  a  mortgage,  though  it  be  ao  mn-^^uo' 
absolute  conveyance  in  tei^ms,  shall  be  coBside4>ad  as  a  4^!^^,^ 
mortgage,  and  be  deemed  and  adjudged  to  be  liable  tOno^^jl^*  ^ 
be  registered  as  other  loortgages  are  by  virtue  of  this 
^ct;  and  that  tl)e  person  or  persons  for  whoee  benefit 
sqch  deed  shall  be  uiade^,  shall  not  have  tlie  advantages  . 
Hiven  by  this  act  to  mortgages,  unleas  every  instru- 
ment and   writing  operating  as  a  defeasaiKe  of  the 
^ame,  or  explanatory  of  its  being  det^igned  to  have  the 
effect  only  of  a  nnortgage  or  conditional  deed,  be  also, 
therewith  registered  ip  substance  as  in  case  of  a  mort- 
gage. 

IV.  And  be  it  further  fnackd.  Thai  whenever  any    4  Dh^tu^^ 
mortgage  so  registered,  shall  be  redeemed  or  discliarg-Se^tov^^tSC 
ed,  and  a  certificate  thereof  signed  by  the  nKMlgaf^try'y^J!^ 
or  tnortgagees,  his  or  their  executors,  administrator»J|^i^^^dr^ 
or  assigns,  in  the  presence  of  two  or  more  witnesses, 
and  proved  or  acknowledged  in  the  same  ipanoer  as 
the  execution  0/  such  tiiortgage  is  above  directed  to  be 
proved  or  acknowledgied,  and  such  proof  or  acknow* 
ledgment  also  certified  in  like  maimer,  be  produced  t0 
the  clerk  of  the  city  or  county  in  which  the  seme  is  re<* 
gistered,  such  clerk  shall  enter  in  the  said  boolL  or  re* 
gist^r  of  mortgages,  a  minute  of  such  discharge  and 
certificate^  which  minute  shall  be  deemed  and  tak^pto 
be  a  full  and  absolute  bar  to  the  first  entry  of  ^neb 
mortgage  or  mortgages,  and  it  bhall  not  be  oecearary 
ior  the  fpid  cWrk  on  enteiing  such  miniite«  or^n  regia* 
lerii^  any  mortj^ge  as  aforesaid,  to  record  or  register 
at  length  the  certificate  of  the  proof  or  acknowlecjl^ 
jpcfit  thereof. 

59 
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t:  Wo  .tie     V.  And  be  it  further  enacted.  That  no  sale  of  any 
Sgeto^rcie-  lands,  tenements  oi  hereditaments,  made  or  to  be  made 

***  in  due  form  of  law  by  any  mortgagee  or  others  there- 

unto authorized  by  special  power  for  that  purpose, 
from  any  person  entitled  to  the  equity  of  redemption 
.therein,  shall  be  defeated  to  the  prejudice  of  any  bona 
Jide  purchaser  thereof,  in  favor  or  fur  the  benefit  of  any 
person  claiming  such  redemption  in  equity :  Prctidtd, 
That  nothing  herein  contained  shall  be  construed  to 
prejudice  any  other  mortgagee  of  the  same  premises 
or  any  part  thereof,  whose  title  accrued  prior  to  such 
sale,  or  any  creditor  tq  whom  the  mortgaged  premises 
or  any  part  thereof,  were  before  beund  by  any  judg- 
ment at  law  or  decree  in  equity.  And  provided  also, 
Tliat  nothing  herein  contained  shall  operate  to  secure 
any  such  purchaser  under  any  power  executed  since 
the  nineteenth  day  of  March,  in  the  year  one  thousand 
seven  hundred  and  seventy-five,  or  hereafter  to  be  ex* 
eeuted  for  the  purposes  of  sufrh  sale,  unless  the  party 
executing  the  same  be  of  the  age  of  at  least  twenty* 
five  years. 

•.  AH  ia^ei     y|^  And  be  it  further  enaeled.  That  all  such  powers 

wider  roort««  •'  '  ^  ■ 

gt^  to  be  at  tij  morti;asees,  made  or  to  be  made,  anlhorizinsc  sales 

public  feufliie,  j.  >  ' 

ihe  vo>»cr  toin  fee,  shall  be  acknowledged  or  proved  and  recorded, 
recorded.  together  with  the  certificate  of  such  proof  or  acknow* 
ledgment,  as  deeds  and  convey  anises  usually  are,  before 
the  conveyances  for  the  sale  be  executed ;  and  every 
8ueh  sale  6hall  be  at  public  auction  or  vendue,  anil 
public  notii'e  shall  be  given  thereof  by  advertisements, 
one  cop>  thereof  to  be  inserted  and  continued  at  least 
once  a  week  for  six  successive  months  previous  to  tiie 
sale,'**^  in  one  of  the  newspapers  published  in  the  cooDr 

•*  The  •*  9ix  mralAf^  oonulncd  in  tke  above  eeetiOB  men  loner  me«di» 
Where  tlie  eemuMMi  In w  heth  deJaed  wtA  eflbei  >  preeiee  aeejAw  to  a  ^mlkm 
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ty  where  tbe  mortgaged  premised  He;  and  if  rio  netvs^ 
paper  be  published  in  the  said  county,  then  and  in  that 
case  the  notice  aforesaid  shall  be  published  in  one  of 
the  neilrspapers  in  th^  county  nearest  to  the  (riorlgaqed 
premises  where  a  newspaper  is  printed ;  a^d  anotfaev 
copy  thereof  to  be  fixed  upon  the  outward  idoor  of  the 
court-house  of  tbe  city  or  county  in  which  the  aaid 
premises  or  the  greater  part  thereof  are  situate. 

Vll.  Afid  be  it  further  enacted^  That  in  every  case    I  ^'^^  ?• 
where  the  sale  of  mortgaged  premises  m  Tirtde  of  ai^vnMia. 
special  power  for  that  purpose  contained  in  the  mort- 
gage, has  taken  place  or  may  hereafter  take  place^  an 
affidavit  stating  the  publishing  of  the  advertisement  of 
sale  in  a  newspaper,  and  made  by  the  printer  of  the 
newspaper,  and  also  an  affidavit  stating  the  fixing  of  a 
copy  of  the  advertisement  upon  the  outward  door  of 
tibe  court-house,  and  made  by  the  person  who  fixed  the  *      ' 
same  upon  the  said  door ;  and  also  an  affidavit  seating 
the  circumstances  respecting  the  stile  of  the  diorlgaged 
premises,  and  made  by  the  person  who  act#d  as  auo* 
tioneer  at  the  sale  and  certified  and  recorded  as  here* 
inafler  directed,  or  the  record  of  either  of  the  said  affi* 
davits,  shall  be  received  in  every  court  of  law  or^ttity 
in  this  state,  as  prima  facie  evidence  of  the  facts  ii) 
such  affidavit  set  forth. 

VIIL  And  be  it  further  enacted j  That  the  person   r,  ahm*^ 
making  either  of  the  said  affidavits  shall  make  the  ;^r*>««  of siae 
same  before  one  of  the  justices  of  the  Isupreme  court  of  toi>e  ^mi*.  ** 
this  state,  or  a  master  in  chancery  for  this  state,  or  be« 
fore  one  of  the  judges  of  the  court  of  common  pleas  of 
the  county  in  which  the  mortgaged  premises  shall  lie ; 

lar  term  med  in  mmj  mC«  aad  no  ^tif«  iteOite  CKltto  alteriDf  or  ^imtralHng  ndi 
m^^niiig^  Moh  term  vill  be  txpoanded  Meor4iii(  to  the  d^etriae  of  tke  eoBuaon  law* 
Stmkhmue  ?.  HluUmff  O€t0ber,  It  17. 


and  mch  justice,  master  in  chancery,  or  judge»  is  faere^ 
by  required  to  take  the  said  affidavit  and  to  subscriber 
bis  name  to  a  certificate  nnderaeath  the  same,  piu^ 
porting  that  the  person  making  the  affidavit  had  ap* 
peared  before  bkn-  and  made  oath  k>  the  same. 

t.  Affidai^ti  IX.  And  be  it  further  enattedj  That  bi  case  applica* 
Miemaybcre-tion  shdll  be  made  to  the  clerk  of  any  county,  where 
the  mort^ajgeil  premises  shall  lie  to  record  either  of 
fhe  sarid  affidavits^  certified  and  subscribed  as  afore- 
said) then  and  in  such  cas^  the  said  clerk  is  hereby  re* 
quired  to  record  ifi  bis  re^i^ter  of  mortgages,  the  said 
affidavit  at  fvH  length,  together  with  tbe  certificate  of 
the  justice,  master  in  chancery,  or  judge,  annexed  to 
ibe  same ;  for  which  service  the  said  clerk  is  hereby 
allowBd  to  demand  and  receive  the  like  rate  of  com* 
^nsation  which  is  allowed  him  for  recording  a  deed, 

la  Mortga*     X*  Jthd  &•  it  furtker  enacted^  lliat  no  title  to  mert^ 
gaged  prenmes  cterived  from,  any  sale  made  in  virtue 


^f  u  sfwAklpi^wer  for  that  purpose  in  tbe  mortgage 

€&askvn»^d^  shall  be  questioned,  impeached  or  defeat^- 

^»  eitber  dt  law  or  in  equityt  by  reason  that  the  mort-. 

gaige<{  premises  were  purchased  in  by  tlie  mortgagee 

or  bis  or  her  assignee,  or  by  hrs^  her  or  their  legal  re* 

pretfentati^es,  or  for  his,  her  or  their  benefit  or  jiccount : 

Provided  alrvays^  That  the  sale  was  in  every  other  res- 

,     pect  regular^  fiiir,  and  with  good  faith. 

lu  9fort(a«     ^''  Amdb^  it  further  enacted^  That  all  mor(i(ages 

JU^^Jf^pJJJ**  already  execoted,  or  whieh  may  hereafter  be  executed 

^^tmv^    to  the  people  of  this  state,  may  be  registered  in  tbe 

^*^  offifce  of  die  secretary  of  thid  state,  the  same  being  first 

proven  in  the  manner  directed  by  thw  act,  and  every 

such  registry  shall  have  tbe  like  force  and  eflfect  as  if 

the  same  had  been  tt*gisteped  In  the  city  or  county 
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where  tiie  lands  described  in  every  such  mortgage  is 
situated. 

XII.  And  be  it  further  enacted.  That  the  secretary  of   h.  The  le- 
this  state  shall  procure  fit  and  conyenient  books  for  the  to^^^ure 
registering^  of  the  mortgages  of  lands,  tenements  and  pwpoaJ' 
hereditaments,  executed  to  the  people  of  this  state : 
and  in  registering  every  such  mortgage,  the  said  se- 
cretary, shall  conform  to  the  directions  contained  in 
the  first  section  of  this  act. 

XIIL  jind  be  it  further  enacted^  That  the  certificate    is.  TmtBr. 
of  the  treasirrer  of  this  state,  for  the  time  being,  coun- or  dSieharge  of 
tersigned  by  the  comptroller,  setting  forth  that  the  the^Mermffi- 
whole  principal  and  interest  due  on  any  of  the  said  ^eS!  ^  ^' 
mortgages  are  paid,  shall  be  a  sufficient  warrant  to  the 
secretary  or  to  any  of  the  clerks  of  counties  within 
this  state  to  cancel  of  record  any  of  tiie  said  mort- 
gages which  may  have  been  recorded  in  their  respec- 
tive offices. 

XIV,  And  be  it  further  enacted.  That  all  mortgages  ,4  Mortoi- 
already  executed  or  hereafter  to  be  executed  to  the  SJi®  JJ,*  grc^ 
people  of  this  state,  may  be  foreclosed,  by  giving  no-  ^^ 

fice  in  the  manner  prescribed  by  this  act ;  and  every 
foreclosure  made  as  aforesaid  shall  be  an  absolute  bar 
of  the  equity  of  redemption,  and  shall  have  the  like 
effect,  as  if  any  of  the  said  mortgages  bad  been  fore- 
closed in  the  court  of  chancery  by  a  decree  against  all 
parties  in  interest. 

XV.  And  be  it  further  enacted.  That  whenever  lands  i^-Mortgige 

•^  ^        ^  gtvcB  to  leeare 

are  sold  and  conveyed,  and  a  mortgage  is  given  by  the  **>«  p«rcjuwe 

1  1.  <:d    a       ^  •  IQOnejT  of 

purchaser  at  the  same  time  to  secure  the  payment  of  uodi,  takes 
the  purchase  money,  such  mortgage  shall  be  preferred  jadsment> 
to  any  previous  judgment  which  may  have  been  ob- 
tained against  siieh  purchaser. 
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•r?"  ^J^ "  A  mortgage,  says  Jastice  Blackst(me,{a)  is  wfaete  unAn 
them.  borrows  of  another  a  specific  sum  (say  200/.)  and  grants 

bind  an  estate  in  fee,  oh  condition,  that  if  be,  the  mort- 
gagor, shall  repay  the  mortgagee  the  said  sam  of  20M* 
on  a  certain  day  mentioned  in  the  deed,  that  ibe)i  the 
mortgagor  may  re-enter  on  the  estate  so  granted  in 
pledge ;  or  as  is  now  the  more  usual  way,  that  then  the 
mortgagee  shall  reconvey  the  est  ate  to  the  mortgagor; 
in  this  case,  the  land  which  is  put  in  pledge  is  by 
law,  in  case  of  non-payment  at  the  thne.limitcfd,  fbr  eTer 
dead  and  gone  from  the  mortgagor;  and  tbe  mort- 
gagee's  estate  in  the  lands  is  then  no  longer  condition- 
al, but  absolute.  But,  so  long  as  it  continues  condi' 
tional,  that  is,  between  Ihe  time  offending  the  money, 
and  the  time  allotted  for  payment^  tbe  mortgagee  is 
called  tenant  in  mortgage. 

As  soon  as  the  estate  is  created^  tbe  mortgagee  may 
immediately  enter  on  the  lands,  but  is  liable  to  be  dis- 
possessed upon  performance  of  the  condition  by  pay- 
ment of  the  mortgage  money  at  the  day  limited ;  and 
therefore,  the  usual  way  is  to  agree  that  the  mortgagor 
shall  hold  the  land  till  the  day  assigned  for  payment, 
'when,  in  case  of  failure,  whereby  the  estate  becomes 
absolute,  the  mortgagor  may  enter  upon  iU  and  take 
possession,  without  any  possibility,  at  law,  of  being  a^ 
terwards  evicted  by  the  mortgagor,  to  whom  the  land  is 
now  for  ever  dead.  But  here,  again,  the  Court  of 
Equity  interposes,  and  though  a  mortgage  be  thus  for- 
feited, and  the  estate  absolutel}*  vested  in  tbe  tnortgar 
gee  at  common  law,  yet  they  will  consider  the  real  va- 
lue of  the  tenements  compared  with  the  sum  borrowed» 
and  if  the  estate  be  of  greater  value  than  the  sum  lent 
thereon,  they  will  allow  the  mortgagor,  at  any  reason* 
able  time,' to  recall  or  redeem  his  estate,  paying  to  the 

(«)S  BUek.CoBi.  1 97. 
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iHortgagee  his  principal,  interest,  and  expenses;  fo|? 
otherwise,  in  strictness  of  law,  an  estate  worth  1,000/. 
might  be  forfeited  for  the  non-payment  of  100/«ora 
less  simif 

This  reasonable  advantage  allowed  to  mortgagors  is. 
called  the  Equity  of  Redemption,  and  this  enables  the 
mortgagor  to  caU  on  the.  mortgagee,  who  has  possession, 
of  his  estate,  to  deliver  it  back,  and  account  for  the, 
rents  and  profits  received,  on  payment  of  his  whole 
debt  and  interest,  thereby  turning  the  mortuum  into  a. 
kind  of  vivum  vadium ;  but,  c>n  the  other  hand,  the 
mortgagee  may  either  compel  the  sale  of  the  estate,  in 
order  to  get  the  whple  of  his  money  immediately,  or 
else  call  upon  the  mortgagor  to  redeem  his  ests^te  per- 
sonally, or,  in  default  thereof,  to  be  for  ever  foreclosed 
from  redeeming  the  same,  that  is,  to  Ipse  his  equity  oC 
redemption,  without  possibility  of  recall. 

Wkai  may  he  deemed  a  Mortgage. 

An  absolute  assignment  of  ^  lease,  accompanied  3.  wiM^nnr 
with  a  bond  executed  at  the  same  time,  reciting  the  as-«Mii. 
s^nment,  and  stating  to  have  been  made  to  secure  the 
payment  of  a  sum  of  money  to  the  assignee,  and  aa 
agreement  to  re-assign  on  payment  of  the  money^  is  it 
mQrtgage.(a) 

B«  to  secure  the  payment  of  the  rent  of  a  house^ 
demised  to  him  by  A.  executes  a  bill  of  sale  of  hi^ 
furniture,  goods,  &c.  in  the  house,  on  condition  to  be 
void  on  payment  of  rent,  provided  it  did  not  impair  A^'s 
rigjbi  to  distrain ;  this  is  a  mortgage,  and  not  a  pledge.(ft) 
*  A«  gave  a  bill  of  s^le  of  three,  hordes  to  ]3.  for  the 
consideration  of  210  dollars,  and  B.  at  the  same  time 

(a)  JaokMB  T.  OrMD,  4  Jdhna*  H^       {b)  Binw  ▼.  PaitoBi  5  J«^Bi.  U&f 
If«.  S5ff. 
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gav€  to  A.  a  writing,  or  defeasance,  engaging,  on  the 
payment  of  210  doUarn  to  him  by  A,  in  14  days,  to  de- 
liver the  horses  to  A. ;  this  is  a  iiiortgage.(^) 

After  the  condition  is  forfeited,  the  mortgagee  of  a 
chattel  has  an  absolute  interest  in  the  thing  mortgaged, 
so  that  the  mortgagor  cannot,  by  fendidring  the  debt, 
entitle  himself  to  an  action  of  trover  against  the  mort- 
gagee.(d) 

If  a  turnpike  company  pledge  their  income  and  tolls, 
it  does  not  amount  to  a  mortgage  of  the  road,  &c.  &c. 
but  of  their  income  merely,  and  the  property(e)  still 
remains  in  them. 

If  after  a  mortgage  is  forfeited,  and  execution  sued 
out  on  a  judgment  on  the  bond,  a  conveyance  to  secure 
a  portion  of  the  mortgage  money,  be  made  of  the. 
other  property,  redeemable  on  paying  a  certain  sum  at 
a  future  day,  such  conveyance  will  partake  of  the 
quality  of  the  original  transaction,  and  be  deemed  a 
mortgage,  and  not  a  defeasible  purchase.  (/) 

Therefore,  if  afler  a  lapse  of  the  day  of  repayment 
the  lands  conveyed  be  sold  to  a  bona  ^fide  purchaser, 
though  the  purchase  will  not  be  impeadied,  the  mortga- 
gor  will  be  entitled  to  an  account,  and  the  sum  at  which 
the  land  was  sold,  with  interest,  wiil  be  the  amount  for 
which  he  will  be  entitled  to  credit,  tliougb  be  did  not 
demand  a  redemption  for  more  tban  six  years  after  the 
day  of  payment(^) 

Nature  ^  a  Mertgmre. 

tf  ^"'^'^     ^^  assignment  of  a  debt  passes  the  equitaUe,  if  not 
the  legal  interest  in  a  mortgage,  made  for  securing  the 

(c)  Brown  Y.  Bement,  •  JohiM.  Rep.    GoreDtry*  10  Joliat  Rep*  389- 

10.  (/)  Bloodgood  T.  Zeily.    2  Caia«4 

(d)  Idem.  ^*«  in  Krrar,  114. 
(t)  Ftrmen*  Twnpike  Compuj  ▼•       (Sj  Uei^. 
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6e\ii;(a)  for  the  debt  is  considered,  in  equity,  as  the 
principal,  and  the  security  the  incident.(A) 

So,  where  a  mortgage  has  been  given  to  secure  the 
payment  of  a  negotiable  note,  if  the  holder  endorse  it 
over,  and  deliver  the  mortgage  to  the  endorsee^  without 
any  written  assignment  of  the  mortgage,  the  written 
transfer  of  the  note,  and  delivery  of  the  security,  are  a 
sufficient  assignment. (t) 

And  it  seems,  courts  of  law  will  take  notice  of  the 
rule  in  equity,  that  the  debt  is  the  principal,  and  the 
mortgage  the  incident.((f) 

Estate  and  interest  of  the  mortgagor  and  mortgagee. 

•     *  • 

The  mortgagor,  notwithstanding  the  mortgage^  is    ^'  V^  ^ 
deemed  seised,  and  ib  the  legal  owner  of  the  laiid>  as  Mt  in  tkea. 
to  all  persons,  except  the  mortgi^ee  and  his  repreaen* 
tatives-(6) 

So  an  outstanding  mortgage  is  not  a  breach  .of  the 
covenant  of  seisin.(/) 

The  wife  of  the  mortgagor  is  entitled  to  dower .  out 
of  the  lands  mortgaged,  (or  the  equity  of  redemption,) 
as  against  all  but  the  mortgagee  or  those  claioiiog  ui>- 
derhim.(^) 

Lands  mortgaged  cannot  be  sold  on  an  execution 
against  the  mortgagee,  before  the  foreclosure  of  the 
equity  of  redemption,  though  the  debt  be  due,  and  the 
estate  of  the  mortgagee  has  become  absolute  at  law.fA) 

fa  J  Johnson  r.  Hart,  5  John&  Cu«%    Rep.  900. 
a« .  .  CfJ  Sedgwick  ▼.  UalltfBbMlc^  7 J<AaA. 

fbj  Green  ▼.  Hart*  1  Johns  Rep.  55<K    Rep.  976. 

rO  ^^^'  (9)  ^^^ ^'  Torrj,  7  Johni^  Rep. 

CdJ  Jnekno  ▼.  WUUrd,    4  Johns.  t7ft.                                                        ^ 

Rep.  41.  rA^JseksM.  T.   WiUacd,    4  JohM^ 

r«J  Hiteheoek  t.  Hwriogtoa,  6  Johns.  Rep^  41. 

6e 
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The  mortgagee  may  maintain  an  action  of  eject- 
ment against  tbe  mortgagor,  and  those  who  claim  un- 
der bim.(ii) 

Where  a  mortgage  is  given  of  an  undivided  part  or 
ibaro  in  a  large  tract  of  land,  and  on  partition,  tine 
right  or  share  of  the  mortgagor  is  allotted,  in  seve- 
ralty, the  oftortgage  will  be  considered  as  attached  to 
the  part  so  assigned  as  the  share  of  the  mortgagor,  and 
wUl  cover  his  whole  interest  therein.(A:) 

Registry  of  mortgages — priority  of  incumbrances  and 

tacking. 

tivif^i?*'  -^  lease,  assigned  by  way  of  mortgage,  must  be  re- 
^stered,  in  order  to  secure  the  mortgagee  against  a 
anbBequent  registf^red  mortgage.(o) 

Wlieve  a  4emise  is  made  by  way  of  mortgage  of 
leasehold  property,  it  is  not  necessary  to  deliver  the 
lease  itself  to  the  mor^i^gee ;  and  leaving  it  in  the 
hands  of  the  mortgagor,  is  no  evidenee  of  fraud ;  be- 
tousa,  the  statute,  requiring  (he  registry  of  the  mort- 
gagtte>  0fiectually  e^cures  subsequent  mortgagees  or 
purchasers  against  fraud  or  i[npositioB.(£) 

Such  regbtry  is  equivalent  to  a  notice  ;  and  subs^ 
fluent  mortgagees  and  pupchasers  must  look  at  the  re- 
gistry M  their  periL(c) 

JKothing  but  actual  fraud  can  deveit  the  prior  morU 
Stgoe*  whose  mortgage  is  recorded  of  his  property.(il) 

Subsequent  mortgagees  or  purchasers,  are  so  far 

(i)  Jftekaon  ▼.  Daboii,  4  Jolif»  R«p^    SI9, 

t|a  {b)  n»id. 

{k)  JMktOD  T.  Pieroe»  10  Johna.  R^       (^  ib«l. 
4)4.  {4)  Ibid. 

(a)  Johnioii  ? .  Stegg,  S  iotu^  ftfip. 
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affected  by  the  constructiye  notice  arising  from  the 
res^istry  of  a  prior  mortgage,  that  they  are  subject  to 
all  the  equity  existing  between  the  prior  mortgagee 
and  the  mortgagor.(e) 

Where  the  mortgagee  executes  and '  delivers  to  the 
mortgagor,  a  defeasance,  conditioned  that  the  bond 
and  mortgage  shall  be  given  up  and  cancelled,  on  the 
performance  of  certain  acts  by  the  mortgagor,  such 
defeasance  need  not  be  registered.(/') 

A  mortgage,  not  registered,  has  a  preference  over 
a  subsequent  judgment,  docketed ;  but,  if  the  land 
should  be  sold  by  the  sheriff,  under  the  judgment, 
prior  to  the  registry  of  the  mortgage,  a  bona  Jide  pur- 
chaser at  the  sheriff's  sale,  would  be  protected  against 
the  mortgagee. (^) 

Where  the  mortgage  is  registered,  the  interest  of 
the  mortgagee  cannot  be  affected  by  a  sale  under  an 
execution ;  and  if  he  does  not  prevent  the  sale,  or  even 
becomes  himself  a  bidder,  it  will  not  countervail  the 
presumption  of  notice,(A) 

Registered  mortgages  are  to  be  paid  according  to 
the  time  of  their  registry,  and  the  doctrine  of  tacking 
does  not  apply  to  them.(t) 

The  registry  of  mortgages  is  notice  to  subsequent 
purchasers,  (a) 

(#}  MmtoQ  T.  Suggb  2  Jolmt.  lUp.  (O  Omt  y.  BmmM^  1  CibMB'  Gaaet  a 
Jia  Error,  118. 

(/)  Clate  T.  RoUoaoBy  9  Johni.  Rep  ( a  Frost  and  othefs  t.  Beekmui,  1 
StS.  JoliDi.  C  htn.  Kcp.  ii99-  Pariotl  ▼.  Alei. 

{jf)  JMkton  Ta  Daboii^  4  Jofant.  R«p.  ander  and  others,  1  Johnc*  Cbtn.  Htp« 
916.  8«4» 

(A)  lUd. 
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The  registry  of  a  mortgage  is  notice  only  to  the  ex- 
tent of  the  sum  specified  in  tiie  regi8ti7.(6) 

So,  the  registry  of  a  mortgage  given  to  secure  three 
tboU(<and  dollars,  but  by  the  mistake  of  the  clerk,  re^ . 
gislered  for  three  hundred  dollars,  is  notice  to  subse- 
quent banajide  purchasers,  to  the  extent  only  of  the 
sum  expressed  in  the  registry.(c) 

An  authorized  registry  of  a  mortgage,  or  one'^regis-. 
tered  without  any  previous  proof  or  acknowledgment, 
would  not,  1/  seems,  be  notice  to  a  subsequent  pur- 
chasir.((/) 

The  mortgagee  is  not  bound  to  inspect  the  record 
and  see  whether  the  registry  is  correct,  this  is  the 
exelufliye  business  and  duty  of  the  clerk.(c) 

Equity  gives  no  assistance  against  ^  purchaser  for  a 
valuable  oonsideralion  without  notice.(/*) 

But  whenever  actual  notice  of  the  true  sum  in  the 
mortgage  can  be  brought  home  to  the  purchaser,  he  is 
from  that  time,  so  far  as  the  former  purchase  is  left  in- 
complete, either  as  to  the  deed  on  the  one  hand,  or  as 
to  payments  on  the  other,  or  by  the  prior  equitable 
Hen  ;  and  all  subsequent  payments  by  him  are  made 
in  his  own  wrong,  so  far  as  the  rights  of  the  mortgagee 
are  concerned. (^) 

^Notice  of  an  incumbrance  stops  all  further  proceed- 
ings towards  the  completion  of  the  purchase,  or  pay- 
ment €rf  the  money.(A) 

]!t  fleems,  that  the  registry  pf  a  mere  equitable  mort- 
gage, or  incumbrance,  is  notice  to  the  subsequent  pur- 

(6)  Froit  apd  others  t,  Bcekman,  1  Jo1iii>*  ChtD.  Rep.  500. 

Johnt.ChuD  Rep  ra99i  (/;  Ibid, 

(c)  Ibid.  {^)  8.  C.  1  Jobiia.Chtt.  R«p.  flOl, 

id)  1  JehM  Chan.  Rep  900.  (A)  Ibi4. 
(f )  Frost  tnd  otbert  t.  Bee kouiD,  1 


CHAIfCERr  PRACTIok.  47? 

chaser  of  the  legal  estate^  so  as  to  entitle  such  mort- 
gage to  a  preference*(i) 

Satisfaction  of  a  mortgage. 

The  mortgagor  granted  and  released  the  premises,  7.  tim  ntit* 
in  fee  to  the  mortgagee  ;  but  the  mortgagee  retained.  *'** 
the  mortgage  in  his  hands>  and  made  an  endorsement 
thereon,  by  ^'hich  he  covenanted  not  to  bring  any  ac- 
tion against  the  mortgagor,  or  his  representatives. for 
the  money  due  on  the  mortgage,  and  declaring  that 
the  mortgage  was  kept  on  foot  merely  to  protect  the 
title  of  the  mortgagee,  and  his  heirs  in  the  premises ; 
the  covenant  endorsed,  was  held  to  be  no  satisfactioa 
of  the  mortgage,  in  law  or  equity,  and  the  mortgage 
being  unredeemed,  the  mortgagee  might  set  it  up  as  a 
defence  in  ejectment  against  the  mortgagor  or  those 
claiming  under  him.(a) 

Where  two  persons  purchase  separate  parcels  of  a 
lot  of  land,  previously  mortgaged,  and  one  of  them 
afterwards  pays  more  than  his  share  of  the  mortgaged 
money,  in  proportion  to  the  part  of  the  lot  owned  by 
him,  he  may  cajl  on  the  other  for  contribution  of  his 
aliquot  share,  or  such  part  of  it  as  has  been  so  paid  ; 
but  not  for  any  part  advanced  by  him  less  than  his 
proportion,  though  the  other  has  paid  nothjng.(6) 

Where  no  possession  has  been  taken  under  a  mort* 
gage,  nor  any  interest  paid,  nor  steps  taken  to  enfnrce 
it  for  nineteen  years,  it  was  held  not  to  be  a  subsisting 
outstanding  title,  and  a  jury  might  presume  it  sa« 
tisfied.(t) 

(I)  Pukiit  t.  Alexmder  Aod  othen,  (I)  Savf er  r.  Ljod,  10  JohD«.  S«^ 

1  JohM.  ChMi.  R«^  894  SS. 

(a)  Denii  t.  WyakoOp,  8  Johnt.  Bap.  i  e)  JavktoB  t.  Pieroe,  10  Jtboil  Rep, 
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But  the  period  of  twenty  years  is  only  a  circum- 
stance on  which  to  found  a  presumption^  and  is  not  of 
itself  a  bar.  (cQ 

And  where  the  Attorney  General  and  Surveyor 
General,  to  whom  the  petition  of  the  occupants  of 
land,  mortgaged  by  a  person  attainted,  had  been  re- 
ferred by  the  Senite,  in  March,  1802,  reported  the 
mortgage  as  outstanding,  and  a  balance  due  thereon  ; 
this  was  held  sufHcient  to  repel  the  presurnption  of 
payment,  especially  when  connected  with  other  cir- 
cumstances»(e) 

A  creditor,  who  takes  a  mortgage  to  secure  a  debt 
by  bond,  or  otherwise,  has  three  remedies,  either  o{ 
which  he  is  at  liberty  to  pursue,  and  all  of  which  he 
may  pursue  until  his  debt  is  satisfied.  He  may  bring 
an  action  of  debt  upon  the  bond,  or  he  may  put  him* 
self  in  possession  of  the  rents  and  profits  of  the  land 
mc^rtgaged,  by  means  of  an  ejectment,  or  he  may  fore- 
close the  equity  of  redemption,  and  sell  the  land  to  sa- 
tisfy the  debt,(/) 

If  a  creditor,  having  obtained  judgment  on  his  bond, 
issue  an  execution  by  which  the  mortgaged  premises 
are  taken  in  execution,  and  sold  to  a  person  who  has 
notice  of  the  mortgage,  and  of  its  being  unpaid,  it  will 
be  deemed  a  sale  merely  of  the  equity  of  redemption, 
or  interest  of  the  mortgagor,  so  that  the  mortgagee 
may  bring  an  action  of  ejectment  against  the  purcha- 
ser to  recover  the  possession,  (g*) 

And  the  mortgage  interest  is  no  further  toucbeJ  by 
the  sale,  than  that  the  purchase  money  of  the  equity  of 

(d)  Jtokun  f.  Piertc,  10  Johu.  Etp.       (/ )  Jaekiim  i;  HuU,  10  Johoft.  U^. 
414.  4tl. 
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redemption  may  go  to  diimnisb  the  amount  of  the 
debt.(A) 

P&mr  to  sett  m  a  mortgage  and  sale  under  it. 


8.  TKe 


A  sale  under  a  power,  is  equivalent  to  a  foreclosure    ^  ,^.^ 
and  sale  under  a  decree  of  a  court  of  equity,  and  can-«»«»^ui«! 
not  be  defeated  to  the  prejudice  of  a  bonajide  pur- 
chaser.(flp)    Not  even  if  the  mortgage  were  giveu  Cor 
an  usuriouH  debt.(6) 

A  power  to  sell,  contained  in  a  mortje:affe,  is  an  au- 
thority coupled  with  an  interest,  and  is  not  revoked 
by  the  death  of  the  mortgagor.(c) 

If  the  power  be  recorded  in  the  book  for  recording 
mortgages,  it  will  be  a  sufficient  compliance  with  the 
act.(rf) 

Rec*ording  the  mere  power  to  sell  at  lengUi,  is 
sufficient,(e) 

But  if  the  power  baa  not.  been  recorded  before  a 
sale  by  the  mortgs^ee,  the  mortgagor  cannot  object  to 
tjie  validity  of  the  sale,  for  the  recording  it  is  for  the 
benefit  of  the  purcha8er.(y  ) 

After  a  mortgagor,  or  his  heir,  has  lain  by  for  six* 
teen  years,  he  shall  not  be  permitted  to  question  the 
regularity  of  a  notice  of  sa]e.(gr) 

If  the  mortgagee  purchase  at  a  sale  under  the  pow* 
er,  the  mortgagor,  after  a  lapse  of  sixteen  years,  will 
not,  on  that  ground,  be  admitted  to  redeem. (A) 

The  notice  of  sale  of  the  mortgaged  premises  may 

(  hj  Jaekton  t.  Hall,  10  Johns  Rep.    Caiet  In  Error,  1. 
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(dj  Ibid. 

foj  Jaekfon  ?.   Homy,   10  Jdhni. 

CeJ  Ibid. 

]U|K  185. 

r/jiw- 

fdj  Ibid. 
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be  postponed  to  a  further  day,  provided  notice  of  such 
postponement  be  also  inserted  in  the  Gazette^  and  put 
up  on  the  court-bouse  dopr.(t) 

But  where  a  notice  of  sale  was  given  in  February, 
to  take  place  on  the  1 2th  oT  August  following,  which 
was  duly  published,  and  in  June  a  notice  was  inserted 
in  the  Gazette^  that  the  sale  was  postponed  to  Septem-- 
hcTy  which  notice  of  the  postponement  was  not  put  up  at 
the  court-house  door,  and  the  sale  took  place  on  the 
12th  of  Avgusty  pursuant  to  the  original  notice,  the 
sale  was  held  irregular  and  void.(^*) 

AcknawUdgment  of  mortgages  and  deeds. 

Acknowledgment  of  a  mortgage  where  the  party  is  known. 

Slate  of  NenhYorky  ss. 
J^^JJS^  I  do  hereby  certify,  that  on  the  day  of 
•Mdm^^  1818,  personally  appeared  before  me,  A.  B.  andC.  D. 
his  wife,  to  me  known  to  be  the  persons  described  in, 
and  who  executed  the  within  mortgage,  and  they  duly 
acknowledged  that  they  did  execute  the  same,  and  the 
said  O.  D.  being  examined  by  me  privately  and  apart 
from  her  said  husband,  confessed  that  she  executed  the 
same  freely,  voluntarily,  and  without  any  fear  or  com- 
pulsion of  her  said  husband.  I  do  therefore  allow  the 
sanoe  to  be  recorded. 

I.  H.  Commissioners 


fij  Jaekton  t.  ClailE,  7  Johni.  Bep.       fjj  Ibid. 
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Acknowledgment  of  Tnorlgage  where  oneof  Uu  partiee^  v 
known  and  the  other  proved  hjf  a  witness • 

Slate  of  New-  York,  sa. 

h  I-  H.  one  of  the  Commiasionere  for  the  state,  of 
New- York,  do  certify,  that  on  the      day  of  1 8 1 8* 

personally  appeared  before  me,  A*  B.  and  C.  D.  his 
wife,  being  known  to  me  to  he  the  parties  described  iQ» 
and  who  executed  the  within  instrument  of  writing, 
the  former  by  my  personal  knowledge  of  bimb  and  th^ 
latter  being  proved  to  my  s^tiafaction  by  the  oath  qf 
E.  F.  of  the  city  of  New-York -^and  they  duly  ao* 
knowledged  that  they  did  execute  the  same ;  and  the 
said  C.  D.  being  examined  by  me  privately  and  apart 
from  her  said  husband,  confessed,  that  she  did  execute 
the  same  freely,  voluntarily,  and  without  any  fear  or 
compulsion  of  her  said  husband,  which  being  to  me  sa- 
tisfactory evidence  of  its  execution,  I  do  allow  it  to  be 
recorded. 

I.  H.  Commissioner^ 


Prw^  of  mortgage  or  deed  by  a  single  person  knqwft  to 

the  Commissioner.  , 

Slate  of  New-  York,  ss. 

I,  I.  H.  one  of  the  Commissioners  for  the  state  of 
New-York,  do  certify,  that  on  the  day  of 
1818,  personally  appeared  bef  »re  me,  A.  B.  known  to 
roe  to  be  the  person  described  in,  and  who  executed 
the  within  instrument  of  writing,  who  duly  acknow- 
ledged that  he  did  execute  the  same,  I  do  allow  it  to 
be  recorded, 

L  H,  Commismner* 
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Proof  of  a  mortgage  or  deed  by  a  tvitness  where  the  fdt^ 

ties  reside  out  oj  the  state. 

State  of  New-  Torkf  ss. 

.1.  H*  one  of  the  CommissioneTS  for  the  state  of 
New- York,  do  certify,  that  on  the  «  day  of 
1818,  persoftlly  appeared  before  me,  A.  B.  one  of  the 
subscribing  witnesMses  to  the  within  instrument,  to  me 
known,  (or  proved  to  my  satisfaction  by  the  oath  of 
C.  D.  to  me  known,)  who  being  duly  sworn,  did  depose 
and  say,  that  he  was  present  and  did  see  the  within  named 
A.  B.  and  C.  D.  execute  the  same  as  their  voluntary  act 
and  deed  for  the  uses  and  purposes  therein  mentioned, 
and  that  the  said  parties  reside  out  of  the  state,  (to  wit,) 
in  the  state  of  which  being  to  me  satisfactory  evi- 

dence of  its  due  execution,  1  do  allow  it  to  be  recorded^ 

I.  H.  ContmissUmer. 

Acknowledgment  of  the  satisfaction  of  a  mortgage  where 

the  party  is  known. 

State, of  Nen^Yorky  ss. 

I,  I.  H.  one  of  the  Commissioners  for  the  state  of 
New-York,  do  certify,  that  on  the  day  of 

1818,  personally  appeared  before  me,  A.  B. 
whose  name  is  subscrit)ed  to  the  above  certificate  to 
me  known,  who  duly  acknowledged  that  he  executed 
.  the  same ;  I  do  therefore  allow  *the  said  mortgage  to 
be  cancelled. 

I.  Hr  Commissioner. 

If  the  party  is  not  kriown  to  the  commissioner,  he 
must  be  proved  in  the  like  manner  as  in  the  acknow-^ 
ledglnents  of  mortgages  or  deeds. 
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Cerlijficqle  to  cancel  a  mortgage,  to  be  signed  iyihc- 
mortgagecy  in  the  presence  of  two  nntnesses. 

I,  A.  B,  of  the  city  of  New-York,  merchantj  do  cer- 
tify, that  a  certain  mortgage  from  C.  D.  of  the  city  of 
New-York,  and  E.  F.  his  wife,  to  me,  bearinadate  the 
day  of  1818,  and  registered  in  the 

office  of  the  clerk  of  the  city  and  county  of  New^ 
York,  in  Lib.  No.        of  Register  of  Mortgages,  p. 
the         "  day  of  1813,  hath  been  fully  paid 

off  and  discharged. 

A.B. 

Witness. 

G.  H. 
I.  K. 

Certificate  to  cancel  a  mortgage  by  an  executor  or  admi- 
nistrator who  is  known  to  the  Commissioner. 

I,  A.  B.  of  the  city  of  New- York,  executor  or  ad- 
ministrator of  C.  D.  do  certify,  that  a  certain  mortgage 
from  of  the  city  of  New-York,  aijd 

his  wife,  to  the  said  C.  D.  bearing  date  the  day  of 

1818,  and  registered  in  the  office  of  the  clerk 
of  the  city  and  county  of  New- York,  in  Lib.  No. 
of  the  Register  of  Mortgages,  p.        the  day  oT 

1817,  hath  been  fully  paid  off  and  discliarged 
Witness,  A.  B. 

G.H. 
IK. 
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RULES  AND  ORDERS,  &c. 

1st.  OEDEaiDy  [repecUed,  $ee  nUe  77.] 

td.  That  all  process  of  subpoena  to  appear  and  ansWer  ahdl  be 
fa  the  following  form : 

The  people  of  the  state  of  New-Tork,  hy  the  grace  of  God  fnt 
and  independent)  to  greeting.     We  command 

you,  that  yoo  personally  appear  before  our  chancellor,  in  our  court 
of  chancerf,  on  the  day   df  lvhei^8oe?«/c 

the  said  court  shall  then  be,  td  ans^Ter  to  si  bill  of  complaint  ex- 
hibited against  you  in  our  said  court,  by  and  to  db 
further  and  receire  what  our  said  court  shiU  havfc  considered  in  that 
behalf;  and  this  you  are  not  to  omit  under  the  penalty  of  two  hun- 
dred and  fifty  dollars.  Witness,  chancellor  df 
our  said  state,  at  the  city  of                           the  day  of 

in  the  year  of  our  independetice. 

Sol'r.  Clerk; 

3d.  That  the  dames  of  four  defendants,  and  no  more,  (hosband  iind 
wife  being  considered  as  one  person,)  in  the  same  cause  may  be  in- 
serted in  each  subpcsna,  and  that  the  serf  ice  thereof  may  either  bto 
by  the  delirery  of  the  subpoena  or  a  copy  thereof  showing  tkie  origi- 
nal at  the  time  of  such  delivery  to  the  defendant,  or  to  his  wife  or 
servant,  at  his  dwelling  house  or  usual  place  of  abode  ;  that  such 
«opy  shall  be  inscribed  *'  copy,**  and  subscribed  by  the  complainanti 
or  his  solicitor,  with  his  name.     [Atnendsd,  9ke  rule  78;] 

4th.  That  such  subpcena  shall  be  sehred  on  or  befdre  the  appeni'^ 
ance  day  ;  and  if  the  defendant  rssides  in  th^  city  of  N^w-York  dfr 
in  the  city  of  Albany,  and  the  subpoena  is  served  four  days  before  the 
«p[iearaBce  day,  the  appearante  shall  be  entered  four  d^ys  ezclu- 
Hire  of  the  day  of  serviot ;  but  if  the  defondant  doM  not  rerido  if, 
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cither  of  those  cities^  and  the  flubpoena  is  serred  footteen  dajs  be- 
fore the  appearance  daj,  then  the  appearance  to  he  entered  within 
fourteen  days  ezclusire  of  such  service  ;  and  if  an  appearance  is  not 
entered  as  required,  an  attachment  may  be  issued  at  anj  time  after 
the  expiration  of  the  period  allowed  for  such  appearance. 

5  th.  That  if  the  subpoena  shall  have  been  served  personally  oik 
the  defendant,  and  he  shaU  not  cause  his  appearance  to  be  entered 
within  the  time  limited  for  that  purpose,  then  the  complainant  )naj, 
after  such  time  shall  have  elapsed,  upon  filing  an  affidavit  of  sucbser- 
vice,  obtain  an  order  that  the  defendant  enter  his  appearance  and  file 
his  anawer  in  aiic  weeks  thereafter,  or  that  the  bill  be  taken  pro  eo»> 
fesso  against  him,  which  order  shall,  without  notice  thereof  to  (he  de- 
fendant, become  absolute,  and  may  be  entered  as  of  covise  at  the 
expiration  of  the  said  six  weeks. 

eth.  That  all  attachments  for  contempt  for  not  appearing,  shall 
have  at  least  fifteen  days  exclusive  between  the  test  and  the  returot 
(unless  upon  motion  or  petition  the  court  shall  order  otherwise,)  and 
may  be  returnable  as  well  in  vacation  as  in  term  time.  That  in  anjr 
caae,  in  which  the  service  of  a  subposna  shall  have  '^been  otherwice 
than  personal,  after  an  attachment  for  not  appearing  shall  have  Im&n 
issued  to  the  county  in  which  the  defendant  is  an  inhabitant,  and  re* 
turned  non  est,  the  complainant  may,  at  his  election,  issue  aKas  and 
pluries  attachments,  or  proceed  as  in  caae  of  a  defendant  absent  from 
the  state  or  concealing  himself  therein. 

7th*  That  whenever  it  shall  appear  by  affidavit,  that  a  defhndint  is 
absent  from  this  atate,  or  cannot  upon  diligent  search  and  inqoiffy 
(intermediate  the  test  and  return  of  a  subposna  to  appear  and  an* 
swer)  he  found  therein,  an  order  may  be  entered,  requiring  him  to 
appear  and  anawer  the  complainint's  bill,  if  concealed  within  this 
state,  in  three  months :  if  In  any  other  of  the  United  Stater,  within 
Ibur  months  *  aiid  if  in  foreign  parts,  within  nine  months  afler  IIk 
date  of  such  ovder :  and  a  copy  of  such  order  hating  been  publlahed 
in  the  mode  required  by  law,  the  complainant  may,  after  the  expi- 
ration of  six  week4,  subsequent  to  thfe  tefin  limited  by  such  order,  enter 
an  order  to  take  his  bill  pio  confeaso. 

8th.  That  if  the  affidavit  proving  the  absence  or  concealment  of  the 
debndant,  dona  not  stain  f^ne  probable  catma  for  infming  thnt  bt  in 
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vUhifi  this  state,  or  &6iiie  part  of  tbe  Unittd  States,  he  shall  always, 
withiD  the  iDtent  of  this  rule,  be  deemed  to  be  In  foreign  parts. 

9tb.  That  if  a  defendant  shall  have  been  taken  on  attachment  for 
not  appearing,  shall  be  brought  into  court  in  consequence  thereof, 
and  shall  neglect  or  refuse  to  cause  his  appearance  to  be  entered  in- 
ataoter,  or  his  answer  to  be  filed  within  such  time  as  the  court  shall 
then  appoint,  he  shall  stand  committed  until  the  costs  accrued  in 
consequence  of  his  contempt  be  paid;  and  the  complainant's  bill 
ahall  thereupon  be  taken  pro  confesso  against  him  as  by  default 

.  10th*  That  when  an  attachment  for  not  appearing  shall  be  served, 
tbe  defendant  shall  be  retained  in  custody  thereon,  to  answer  the 
oxigency  of  the  writ,  until  the  return  day  thereof,  unless  he  shall, 
with  one  or  more  sufficient  sureties,  give  bond  in  tbe  penal  sum  of  three 
hundred  dollars  to  the  complainant,  conditioned  for  his  appearance  on 
the  return  day  of  such  attachment,  according  to  the  commsnd  of  such 
attachment,  on  the  return  day  thereof.  Tbst  if  such  attachment  shaU 
not  be  returned,  the  complainant  may  enter  an  order  requiring  the 
fetuming  officer  to  bring  in  tbe  body  of  the  defendant  in  fourteen 
daya.after  the  service  of  a  copy  thereof,  or  that  he  be  amerced  fifty 
dollars.  That  all  the  defendants  in  the  same  caose  liable  to  attach* 
ment  for  contempt  in  the  same  county  ahall  be  named  in  such  at 
tachment. 

llth.  That  the  complainant  may  amend  his  bill  at  any  time  before 
answer,  plea,  or  demurrer  filed,  of  course,  and  without  payment  of 
coats  ;  but  i£  the  defendant's  appearance  is  entered,  and  the  defendant 
hath  procured  a  copy  of  the  bill,  tbe  complainant  shall  furnish  the 
«kfendant  with  a  certified  copy  of  the  amended  bill  gratis.  [Jimmdedf 
set  rule  90.] 

12th.  That  the  complainant  shaH  baTO  three  weeks  time  after 
■oliceof  tbe  defendant's  answer  being  filed,  to  except  to  the  same,  file 
a  replication,  or  set  down  tbe  cause  for  hearmg  on  bill  and  answer, 
fttthe  expimtion  of  which  time,  if  no  proceedings  have  been  bad  by 
the  complainant,  a  decree  for  tbe  dismissal  of  the  bill  may  be  entered 
at  the  nexl  or  any  subsequent  term,  unless  there  be  good  cause  shown 
0  the  cootrary. 

1 3th*  [Repmledt  me  rule  90.]       .    . 
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lith.  That  HbB  defendant  ahall  have  ftii  vrc«ks,  «idiiaif e  from  tb« 
^ajr  OD  which  his  appearance  is  required  to  be  entered  by  the  temt 
of  the  subpcena,  and  the  time  aliovred  trom  the  service  thereof  by 
the  4th  rule,  to  answer  the  complaioant^s  bill. 

1 6th.  That  if  the  defendant  puts  in  an  insufficient  answer,  which 
is  eicepted  to  as  insufficient,  and  the  defendant  subnitts  to  answer 
further,  or  the  answer  shall  on  reference  be  found  insufficient,  in 
either  case  the  complainant  may  amend  hi*  bill  of  course,  and  with- 
out costs,  and  the  defendant  shall  answer  the  amended  bill  and 
exceptions  together ;  and  when  the  defendant  shall  plead  or  demur, 
and  the  plea  or  demurrer  shall  be  orerruled,  the  complainant  may, 
before  the  time  for  answering  expires,  amend  his  bill  of  course,  and 
without  coats ;  and  the  defendant  shall  answer  the  amended  bill,  with 
the  exceptions  to  the  plea,  if  it  shall  stand  for  an  answer;  with  liberty 
to  except  and  be  excepted  to,  and  the  defendants  shall  submit  to 
answer  the  exceptions,  or  the   exceptions  shall  on  a  reference  be 

allowed. 

>  » 

l^th.  That  all  answer?,  whether  taken  with  or  without  oath,  or  by: 
consent  of  parties,  shall  be  taken  before  any  one  of  the  masters  of  this 
pourt,  or  before  commissioners,  and  that  no  answer  be  filed  unless  so 
taken,  without  special  order  for  that  purpose  first  had. 

17th.  That  in  all  cases  in  which  the  defendant  shall  answer  the 
complainant,  before  the  time  expires  for  replying,  the  complainant 
may  anii^nd  of  course,  until  it  expires ;  but  if  such  amendment  re-: 
qufres  a  new  or  tarther  answer,  then  it  shall  be  on  payment  of  coats 
to  be  taxed  :  but  if  a  new  or  farther  answer  i^  not  Ihesebj  rendered 
l»ecessary,  then  the  complainant  shall  Qnjy  be  bound  to  furnish  the 
defendant  with  a  copy  of  the  bill  as  amended,  gratis. 

18(h.  That  if  the  defendant  demurs  to  the  bill  for  want  of  parties 
or  other  defect,  which  does  not  go  to  the  equity  of  the  whole  bill,  the 
pomplainant  may  amend  at  any  time  before  the  demurrer  is  set  down 
for  argument,  or  within  fourteen  days  after  receiving  notice  of  the 
demurrer,  ofcawruy  upon  the  payment  of  costs  to  be  taxed,  and  in  all 
pases  where  a  defendant  shall  demur,  which  from  the  caoseaof  der 
murrer  at  the  time  of  amendment,  shall  not  come  within  the  former 
part  of  this  rule,  the  complainant's  right  to  amend,  and  the  terms  oi^ 
|ybich  it  may  be  donei  shall  be  in  the  discretion  of  the  courts  and 
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mzf  be  ofdlcred  at  anj  time  before  a  decree  altowiAg  the  4e« 
murrer. 

19.  That  when  a  plea  or  deraorer  shall  be  filed,  it  shall  be  the 
dotj  of  the  party  pleading  or  demurring,  within  three  weeks  after  filing 
the  plea  or  demurrer,  to  set  the  same  down  for  argument  at  the  next 
term,  or  in  default  thereof,  that  an  order  tnay  be  entered  that  the 
same  he  overruled  ;  and  the  complatnant  shell  then  be  at  liberty  to 
proceed  as  though  such  plea  or  demurrer  had  not  been  filed ;  bat 
that  if  a  defendant  shall  plead  a  former  decree,  anolher  suit  depend* 
ing  for  the -same  cause,  or  other  matter  of  record  in  this  court,  the 
defendant  shall,  instead  of  setting  the  same  down  for  argument/ en- 
ter an  order  for  a  reference  to  a  master  to  ezamfne  and  report  whether 
the  plea  be  true ;  and  shall  procure  the  master's  report  thereupon  by 
the  next  term,  or  the  plea  shall  be  considered  as  overruled,  and  the 
complainant  be  at  Hbeity  to  proceed  as  though  no  such  plea  had  been 
filed,  unless  cause  be  shown  to  the  contrary. 

20th.  That  one  rule  to  produce  witnesses,  and  one  rule  to  pass 
publication,  shall  be  sufficient,  each  of  which  shall  be  a  rule  of  three 
weeks  ;  and  neither  of  which  shall  be  entered,  unless  on  the  appliea- 
tion  cf  the  party  to  hh  clerk  who  shall  enter  the  rules. 

21st.  That  for  the  purpose  of  compelling  the  attendance  of  wit* 
nesses  who  reside  in  this  state,  a  subpoena  may  issue  under  the  seal 
of  the  court,  with  a  blank  for  the  names  of  the  witnetees  to  be  filled 
up  by  the  party  procuring  the  same,  as  occasion  may  require,  reqair* 
|ng  the  witnesses  to  attend  before  the  commissioners  in  the  commis- 
sion named,  at  such  time  and  place  as  the  commissioners  shall  appointf 
for  the  purpose  of  giving  evidence  in  the  cause  therein  described ;  and 
a  memorandum  in  writing  subscribed  by  one  or  more  of  the  commis- 
sioners, designating  the  time  and  place  when  the  commissioners 
shall  meet  for  that  purpose,  being  left  with  the  witness  at  the  tine 
the  subpoena  shall  be  served  on  him,  shall  be  sufficient  to  compel  the 
attendance  of  such  witness  at  the  time  and  place  designated;'  in  like 
manner  as  if  the  time  and  place  of  the  meeting  of  such  commissioners 
had  been  specially  designated  in  such  subpoena,  or  to  ibciir  a  con. 
tempt  if  he  does  not  attend  accordingly  \  and  when  the  subpoena  is  to 
compel  the  attendance  of  witnesses  before  the  elamtoer,    the  day 

add  place  shall  be  described  in  the  writ. 

•  •    •         f  - 


\ 


commissioneriy  Mil  net  be  again  examined,  either  to  the  jwine  or 
different  facts,  unless  bjr  the  consent  of  the  opposite  partj,  or  bj 
«fder  of  the  court  oo  sufficient  cause  shown  by  affidavit  or  otherwis^i 
^ncjcording  to  cifcumft^pces. 

•  234.  That  witnewes  examined  on  direct  and  cioss  intern^toriea, 
or  eitbeii  shall  be  sworn  geoeraUjr  to  give  their  evidence  on  the  in- 
terrogatoriesy  to  be  from  time  to  time  exhibited  to  them  bj  the  exam- 
loer,  so  as  to  avoid  the  unnecessaiy  repetition  of  oaths. 

24tb.  That  a  commision  for  the  examination  of  witnesses  within 
this  state  shall  issue  of  course,  and  be  made  out  bj  the  clerk  of  the 
^partj  prpcering  the  same»  upon  his  application  for  the  purpose; 
that  the  party  applying  for  such  commission;  shati  give  notke  to  the 
advetse  party  eight  days  exclusive  before  the  issuing  thereof,  and 
shall  at  the  same  time  nominste  three  commissioners  at  the  least,  and 
the  party  to  whom  notice  is  so  given  shall,  if  he  intends  to  join  in 
the  comitiifsio^  give  notice  to  the  adverse  party  foor  days  exclusira, 
beftra  the  time  when  the  commission  may  issue,  of  his  intent  to  join 
in  the  commission ;  and  if  he  shall  agree  to  the  commissioners  nomi- 
nated by  the  other  piirty,  he  shall  at  the  same  time  give  notice 
thereof,  and  a  commission  shall  issue  to  them  aocordingly ;  but  if  he 
aball  not  agree  to  the  commissioners  so  nominated*  he  shall  at  the 
same  time  nominate  three  commissioners,  and  the  names  and  ad- 
dition of  the  cimnnisaioners  so  nominated  by  each   party^  shall  be 
furnished  to  the  clerkf  who  is  to  issue  the  commission,  who  shall  in 
^is  discretioBi»  select  one  commissioner  from  each  of  the  nominations 
of  the  parties,  and  shalli  in  the  presence  of  the  parties,  or  their 
solicitors,  (if  they  shall  elect  to  attend  for  the  purpose)  ppt  the 
names  of  all  the  ether  commissioners  on  separate  slips  of  paper,  as 
near  as  nuy  he  plike»  close  them  so  as  to  conceal  the  writing*  and 
dlraw  one  therefrom,^  and  the  person  named  in  th<»  paper  so  drawn, 
shall  be  the  third  commissiooer,  and  such  clerk  shall  issue  a  com** 
misston  to  the  persons  so  selected,  and  drawn  as  commisaioners 
accordingly*  That  the  three  commissionen  named  in  any  such  commis- 
sion, t9  any  two  of  them,  sl^  be.  authoriaed  to  execute  the  same. 
Vhat  the  said  co^imilsioners  be  allowed  in  the  taxation  of  costs,  five 
dtollai^  foreech  day's  attendance  in  executing  such  commission,  in* 
eluding  going  and  returning- iiom  the  place  whent  tbe  commission  is 
to  be  executed,  computing  a  day  for  every  twenty-five  miles,  and  that 
no  expenses  beyond  the  said  ^y^  dollars  a  dsy,  be  allowed  them  • 
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364hb  That  the  ititemi^twies  as  Irell  diredl  as'eaa*,  wbtdi  «ifUt 
parl^  aball  exbibit»  tegelber  wilb  aiieb  ioBtruotioiifi  at  either  p^tj 
may  ohoose  togife  the  €oiiliiliBsioBeri>  nhttv^  to  the  eseeittkm  cf  the 
^omitiiaaioii,  shall  aceompafij  the  eenntiaton  whee  seat  to  tke  coim 
mlisioDeo,  and  .the  partj  who  shall  svs  out  the  eoattissiOBf  shall 
have  the  carriage  thereof,  bet  if  he  shall  neglect  to  piooeed  to  the 
execution  thereof,  or  unnecessarily  dekjr  the  eiODe,  the  other  party 
may  proceed  thereon,  and  cause  the  same  to  be  executed  and  re* 
tureed« 

26th.  [Rq>€aUd,  $$t  rvfa  68.] 

27th«  That  after  publication  has  passed,  and  the  depositions  de* 
livered,  if  either  party  wishes  to  examine  to  the  competenay  ^r  credit 
of  any  of  the  witnesses  examined  in  the  causOf  he  shall  be  at  liberty 
to  file  articles  with  his  clerk  in  court  as  of  course,  and  shall  iitf« 
nish  the  advene  party  with  a  copy  thereof,  and  with  ael^ce  ^  i^s 
intent  to  examine  to  the  competency  or  credit  of  any  witness  before 
examined  in  the  cause,  speoifying  which;  and  shall  thereupon, he  at 
liberty  to  sue  out  the  commission  to  take  the  testimony,  or  eaamoe 
before  an  examiner,  as  in  other  cases  provided.  That  unless  such 
notice  and  oopy  of  the  articles  shall  be  given  to  the  adverse  party, 
within  fouKeen  days  afier  obtaining  a  copy  of  the  depositions,  the 
cause  shall  net  be  delayed  on  account  of  such  examinatioiu  j . 

S6th.  That  instead  of  showing  witnesses  prior  to  an  examiMtion, 
it  shall  be  sufficient  to  give  the  adverse  party  two  d^yn  a(4iee,  exolii* 
sive  of  the  day  of  service,  of  the  examination  of  such  >ritness,  de- 
scribing  his  name,  place  of  abode,  and  addition* 

2Bth.  That  the  examiners,  after  taking  tthe  depesitions  to  all  the 
ioteirogatories  to  which  the  witaeaaes  exaininad  can  depose,  shell 
add  one  general  clansci  indicating  that  to  (be  ressaiodclr  of  the  iatec- 
logatories,  the  witness  cannot  depose,  (where  there  are.  Uny  ao  ok- 
cnmstanced,)  withoiit  especially  ennsseratiog  all  the  ufttercogjateneaso 
as  to  swell  the  pcoceediags  unneoessai Hy. 

30th.  That  when  a  matter  is  refered  to  a  master  to  exfiinine  and 
report  upon,  he  shall  assign  a  day  and  place  to  bear  the  parties,  not 
less  than  four  days  exclusive,  and  the  party  obtaining  the  reArepce 
shall  serve  the  adverse  party  at  least  three  days  exclusive  before  the 
day  assigned,  with  a  summons  requiring  his  attendance  at  such  time 
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tid  place,  tod  make  Ibe  proof  tbaieof  to  tbe  mMter*  t&d  tfaeBeupoii* 
if  tbe  partf  sttnaoaed  shall  not  appear  to  show  cause  to  tbe  coolmiy, 
tbe  »aster  majr  proceed  exparte,  and  iif  tbe  party  seiytng  such  sum- 
nons,  shall  not  appear  at  tbe  tiaae  and  place,  or  show  cause  why  he 
does  not,  tbe  master  aaay  either  pfoceed  exparte,  -or  tbe  party  obtain- 
ing the  summons,  and  not  appearing,  shall  lose  the  benefit  of  tbe  re- 
ference at  tbe  election  of  tbe  other  party. 

31st.  That  every  cause  shall  be  deemed  at  issue  on  filing  a  re- 
plication. That  notice  of  bringing  causes  to  a  hearing,  including  the 
bringing  on  the  argument  of  a  plea  or  demurrer,  and  the  ai^ument 
on  exceptions  to  a  master's  report,  shall  be  served  by  the  solicitor  of 
the  party  who  sets  down  tbe  cause  or  brings  on  tbe  argument,  on  the 
aolicitor  of  tbe  adverse  party  ;  if  the  adverse  solicitor  resides  in  tbe 
county  where  tbe  court  is  to  be  held  at  tbe  time  of  the  argument,  the 
notice  shall  be  served  eight  days  exclusive,  and  if  in  any  other 
county,  fourteen  days  exclusive,  before  tbe  day  of  bearing  or  argu- 
ment. That  all  causes,  including  pleas  and  demurrers,  shall  be  set 
down  for  bearing  for  the  first  day  of  the  term,  if  there  be  time  for  that 
purpose,  or  for  as  early  a  day  in  term  as  circumstances  will  permit. 

33d.  That  the  solicitor  for  the  party  setting  down  the  cause  for 
hearing,  shall  furnish  the  register,  or  assistant  register,  at  the  time  of 
setting  down  such  cause,  with  a  note  of  the  time  the  issue  is  joinedp 
which  shall  be  entered  on  the  calendar;  in  default  whereof,  tbe  cause 
oet  down  without  such  note,  shall  always  be  deemed  the  junior  cause, 
and  lose  its  priority. 


3Sd.  That  if  the  complainant  neglect  to  set  down  a  cause,  and 
bring  the  same  to  a  hearing  at  the  first  term  after  the  same  is  in  rea- 
diness to  be  set  down,  and  an  affidavit  of  such  default  shall  be  made 
and  filed  in  tbe  register's  or  amistant  register's  office,  an  order  may 
be  entered  that  the  defendant  be  at  liberty  to  bring  on  the  same  at 
any  time  thereafter,  and  if  the  defendant  shall  set  down  the  cause  as 
aforesaid,  and  the  complainant  shall  not  appear  to  argue  tbe  same,  the 
bill  shall  be  dismissed  as  of  course  ;  but  if  the  complainant  sbaH  ap- 
pear, unless  tbe  complainant  has  also  set  down  tbe  cause,  tbe  defend- 
ant shall  have  a  right  to  open  and  close  the  argument. 

*    34th.  [Reptaledf  tee  nc/e  83.]  ^  ^ 
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SsUi.  That  e?erj  ioal  decree  of  tbis  court  shall  be  naade  up,  and 
fengRxised  by  the  register  or  asaWlant  register,  to  be  signed  by  the 
tbanceUor,  at  any  time  after  tfaiily  daysoftbe  pronouncing  the  same, 
if  required  by  either  of  the  partlet,  unless  the  same  shall  be  appealed 
from,  or  a  re-hearing  be  petitioned^  for  before  it  shall  be  made  up ; 
and  that  no  process  be  issued,  or  other  proceedings  had  on  any  final 
decree,  until  the  same  shall  hare  been  enrolled. 

3,6th.  That  an  appeal  regularly  entered  before  a  decree  is  perfect-^ 
ed,  shall  prevent  the  issuing  of  process  thereon,  until  the  appeal  be 
heard  and  determined. 

87th.  Tliat  a  party  appealing  from  any  decree  or  order  of  this 
court,  or  any  part  thereof,  shall  state  the  same  in  writing  to  the 
eourt,  and  deliver  the  same  to  the  register  or  assistant  register  of  the 
court,  v^ithrn  the  time  prescribed  by  law ;  distinguishing  whether  the 
appeal  is  from  the  whole  or  part  thereof,  and  if  from  a  part,  briefly 
describing  the  part  appealed  from.  That  such  writing  foe  signed  at 
least  by  one  counsel,  if  a  solicitor  or  counsel  has  been  employed  for 
the  party  ippealing,  and  that  a  copy  thereof  be  served  on  the  solici- 
tor  of  the  advene  party,  if  he  has  prosecuted  or  defended  by  a  soli- 
citor ;  or  if  he  has  not,  then  on  his  clerk  in  court,  within  eight  days 
aAer  exhibiting  the  same  in  court ;  and  that  the  party  appealing  de- 
posit one  hundred  dollars  with  the  register  or  assistant  register,  at  the 
time  of  making  such  appeal,  to  answer  the  costs  of  the  opposite  parly, 
if  the  appellant  shall  not  prosecute  the  same  to  effect  t  in  default  6f 
.serving  a  oopy  of  such  writing  and  making  such  deposit,  such  ap- 
peal shall  be  deemed  to  have  been  waived,  and  proceedings  shall 
thereupon  be  had,  as  if  such    appeal    had   not  been   made.       See 

38th.  That  whenever  an  appeal  shall  have  been  filed,  theregistdr 
or  assistant  rej^ster  shall,  with  all  convenient  speed,  cause  the  ne- 
cessary transcripts  to  be  made,  at  tbe  expense  of  the  appellant,  (who 
shall  be  liable  to  pay  for  the  same  in  the  first  instance,)  and  sb^tll 
transmit  the  same  to  the  clerk  of  the  court  for  tbe  trial  of  impeach- 
ments and  correction  of  errors. 

3eth.  That  every  petition  for  a  ^-hearihg  shall  contain  the  special 
matter  or  cause  wwfhksh  such  re-hearing  is  applied  for,  be  bigned 
hy  two  eouuael,  and  the  facts  therein  stated  j  if  not  appiaring  from 
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the  pK>ceedtiigi  in  (hii  court,  ahall  be  verified  by  an  oalb  of  the  f^- 
tj,  or  some  other  person  ;  and  a  petition  for  a  re-hearing  shall  nerer 
be  deemed  too  late,  until  the  decree  is  actually  engrossed  and  signed 
by  the  chancellor,  and  filed.     [Se€  rule  70.] 

40(h.  That  a  copy  of  every  petition  for  a  re*tiearittg4  and  eveiy 
other  petition,  and  of  every  certificate  or  affidavit  relating  to  any 
matter  pending  in  court,  or  on  which  a  final  order  is  sought,  shall  be 
served  on  the  adverse  party,  with  a  notice  of  presenting  the  same ; 
and  the  motion  to  be  founded  thereon  at  least  four  days  before  the 
day  of  presenting  the  petition,  or  making  (he  motion  thereon ;  other* 
wise  the  party  presenting  the  petition,  a(£davit,^or  certificate,  shall 
only  be  entitled  to  an  order  nisi. 

41st.  That  no  injunction  other  than  to  stay  proceedings  at  law  shall 
hereafter  issue,  but  on  motion  or  petition  to  the  chancellor  for  that 
purpose*  That  no  injunction  to  stay  proceedings  at  law,  or  writ  of 
ne  exeat  shall  hereafter  issue,  but  on  like  motion  or  petition  ;  bot 
that  in  the  absence  of  the  chancellor,  such  master  permanently  resid- 
ing in  the  city  of  New-York,  and  such  master  permanently  residing 
in  the  city  of  Albany,  and  such  master  permanently  residing  in  or 
near  the  village  of  Utica,  in  the  county  of  Oneida,  as  the  chancel- 
lor shall  for  that  purpose  by  order  designate  ;  or  if  such  designation 
shall  not  have  been  made,  or  the  master  at  any  of  the  said  places  so 
designated  shall  die,  be  incapable  by  reason  of  sickness  or  other  con- 
tingency of  acting,  or  absent  from  the  city  or  place  in  whi<5h  he 
resides,  then  the  senior  miister  permanently  residing  in  socb  city, 
and  the  master  residing  in  or  nearest  to  the  village  of  Utica,  in  the 
county  of  Oneida,  shall  respectively  exercise  the  power  of  certifyhig 
that  writs  of  injunction  to  stay  proceedings  at  law,  or  writs  of  ne 
eaceat  ought  t9  issue  ;  and  ascertaining  the  sum  in  which  the  party  on 
such  ne  exeat  ought  to  be  held  to  bail,  and  that  unless  the  party  ob- 
taining any  such  writ,  shall  within  six  weeks  after  the  date  o£  the 
master's  certificate  in  consequence  of  which  such  writ  issued,  obtain 
an  order  tor  continuing  the  same  from  the  chancellor,  such  writ  sbal 
be  dissolved  or  discharged  of  course,. without  further  order,  [jf- 
mendedj  $ee  rule  75.] 

42d.  That  an.  injunction  shall  not  issue  to  stay  proceedings  at  law, 
in  any  personal  action  in  which  a  verdict  shall  have  been  given,  unle^ 
a  sum  of  money  equal  to  the  amount  for  which  the  verdict  wasgivftt, 
with  costs  of  suit,  sh^l  be  first  deposited  by  the  party  praying  such 
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injuDction ;  and  that  do  injuoction  sbal]  issue  to  stay  proceedings  at 
law,  in  any  tnised  action  after  verdict,  unless  the  party  praying  the 
same  shall  deposit  such  sum  of  money  as  shall  be  at  least  equal  to  the 
costs  of  the  plaintiff  accrued  in  such  suit. 

.  43d.  That  whenever  a  cause  shall  be  at  issue  in  any  court  of  com- 
mon law,  np  injunction  shall  issue  to  stay  a  trial  at  law,  un- 
less such  injunction  shall  have  been  actually  taken  out  tbir* 
ty  days  previous  to  the  sitting  of  the  court,  in  the  county  in  which 
the  trial  is  to  be  had,  unless  special  cause  shall  be  shown  to  the  chan- 
cellor, or  unless  it  shall  appear  to  the  master  certifying  that  an  in- 
junction is  proper,  tbs^t  the  cause  for  issuing  such  injunction  has  arisen 
within  thirty  days  ;  and  that  the  bill  was  filed,  and  the  injunction  ap- 
plied for,  within  a  reasonable  time  after  the  complainant  was  appris* 
ed  of  the  circumstances  on  which  his  application  is  founded.  And  in> 
such  case  an  injuoction  shall  not  issue,  unless  the  person  applying, 
for  it  shall  deposit  one  hundred  dollars  to  be  taken  out  of  the  court 
in  the  whole  or  in  part  by  the  defendant  in  equity,  as  the  court  shall 
order  on  motion,  as  a  compensation  for  the  charge  and  expense  of 
preparing  for  the  trial  at  law,  if  it  shall  appear  that  such  party  has 
been  improperly  delayed* 

44tb.  That  for  the  purpose  of  having  guardians  appointed  for  in^ 
fants,  a  petition  may  be  presented  by  such  infants,  if  above  the  age 
of  fourteen  years,  or  by  some  person  on  their  behalf  if  under  that 
age«  praying  such  appointment.  That  previous  to  the  presenting  the 
same  to  the  chancellor;  the  persons  petitioning  may  apply  to  any 
of  the  masters  of  this  court,  residing  in  any  county  of  this  state,  who 
shall  by  inspection  or  otherwise  ascertain  the  age  of  such  infant,  and 
if  such  infant  is  of  the  age  of  fourteen  years  or  above,  shall  examine 
such  infant  as  to  his  nomination  of  a  person  for  a  guardian — shall 
ascertain  the  competency  of  the  persons  proposed  as  guardians,  the 
amount  of  the  property  to  which  the  infant  is  entitled,  distinguishing 
between  the  real  and  personal  estate — the  annual  value  of  such  real 
estate,  the  amount  of  the  surety  to  be  given  for  the  faithful  perform- 
ance of  his  trust  as  guardian,  and  the  names,  descriptions,  and 
competency  of  the  sureties  offered.  That  the  master  making  such 
inquiries,  shall  annex  a  report  coutaining  all  those  particulars  to  the 
petition,  without  any  previous  reference  for  that  purpose  ;  to  the 
end^  that  thereupon. an  order  may  be  made  upon  producing  such 
petition  and  report  to  (he  chancellor,  for  the  appointment  of  such  guar* 
dian. 
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45Ui.  Tbat  all  guardians,  receiv^r^,  and  committees  of  lunatics  or 
id  iota,  vrbo  have  been  or  may  be  appointed  by  this  court,  if  the 
clear  annual  value  of  the  estate  committed  to  their  management  ex- 
ceeds the  sum  of  three  hundred  dollars,  shall  once  in  every  two 
year^,  and  if  of  a  less  value,  once  in  every  three  years,  in  the  terms 
of  Marcher  September,  exhibit  to  the  court,  and  file  nitb  the  re- 
gister or  assistant  re^^ster,  an  account  of  their  guardianships,  or  other 
trust?,  and  of  the  balance  of  money  that  may  then  be  in  their  hands- 
respectively,  that  this  court  may  take  proper  order  for  the  disposi- 
tion  and  improvement  thereof.  That  any  such  guardians,  receivers, 
or  committee  may,  if  disposed  so  to  do,  render  such  account  once 
in  evfry  year,  during  either  of  the  said  terms ;  and  that  the  register 
or  assistant  register,  who  shall  enter  their  appointment,  shall,  upon 
'fhe  appointment  of  any  guardians,  receivers,  or  committees,  furnish 
ibem  with  a  certified  copy  of  this  rule.     [Amended^  see  rule  80.] 

46th.  That  every  solicitor  residing  in  the  city  of  New*York,aha]l 
have  an  agent  residing  in  the  city  of  Albany,  and  every  solicilor 
residing  ip  the  city  of  Albany*  shall  have  an  agent  residing;  In  the 
city  of  New-York,  and  that  all  solicitors  residing  elsewhere,  shall 
have  twp  agents,  the  one  residing  ip  the  city  of  New-York,  and  Ibe 
other  residing  in  the  city  of  Albany.  Tbat  no  person  shall  be  an 
agent,  unless  he  shall  be  a  clerk  or  solicitor  of  this  court.  That  if  a 
clerk  is  appointed  agent,  lie  shall  be  entitled  to  receive  fees  for  all 
auties  performed  by  him,  for  which  an  allowance  is  provided  for  him  by 
law  as  clerk  ;  and  every  appointment  of  an  agent  shall  be  in  writing, 
signed  by  the  solicitor,  and  filed  in  the  office  of  the  register  or  as- 
f<istant  register,  wherever  the  agent  shall  reside;  and  the  register  and 
as&istant  register  Fhall  have  the  names  of  the  respective  aj^ents,  and 
of  the  respective  solicitors  appointing  tbem  ;  and  ihe  latter  in  alpha- 
betical order,  entered  in  a  book  to  be  kept  in  their  offices  for  the 
purpose.  That  except  services  during  vacation,  in  suits  wbdte  the 
solicitors  for  the  respective  opposite  parties  live  in  the  same  county^ 
services  on  the  agent  shall  be  as  valid  (n  all  cases,  as  if  made  on 
the  solicitor  himself;  and  if  there  be  no  agent,  the  service  of  the 
notice  may  then  be  on  the  clerk  in  court,  of  the  party  to  whom  sucb 
notice  is  intended  to  be  given.  That  where  the  service  is  on  the 
agent  or  clerk,  it  shall  be  double  the  lime  of  service  which  would  be 
requisite  if  the  service  was  on  the  solicitor  himself ;  and  that  all 
services  on  agents  or  clerks  shall,  during  a  term,  be  in  the  city  where 
|he  term  shall  be  held.     {Amendedy  tee  rule  69.]  ~    " 


APPENDIX.  \9 

47tb«  That  all  orders  requirioga  master  to  execute  particolar  do* 
ties,  or  of  refereoce,  if  without  specification  of  a  particular  maater^ 
shall  be  deemed  to  apply  only  to  the  masters  permaoeutly  residing  ia 
the  cities  of  New-Yoik  and  Albany  ;  and  that  an  order  or  reference 
to  a  master  elsewhere,  shall  always  be  on  suggestion,  or  on  showing 
special  cause  for  that  purpof^e  to  the  chancellor.  That  the  masters 
shall  not  be  allowed  any  fee,  in  taxation  or  otherwise,  for  copies  of 
iheir  reports  furnished  the  parties ;  nor  shall  any  such  copy  furnished 
by  a  master,  be  read  as  a  certified  copy  in  any  proceedings  to  be  had 
in  the  cause. 

4dth.  That  whenever  salea  shall  be  made  by  a  master  by  order  of 
the  court,  it  the  amount  of  such  sale  shall  not  exceed  five  thousand 
dollars,  .the  master  shall  be  entitled  to  one  per  cent,  as  a  commission 
on  such  «ale ;  if  it  exceeds  6ve  thousand  dollars,  and  does  not  ex* 
ceed  fifteen  thousand  dollars,  then  he  shall  be  entitled  to  one  half  per 
cent  for  such  excess,  and  for  a  larger  sum,  his  commission  shall  be 
9ne  quarter  per  cent. 

.  49th.  IRtptaledy  tee  ride  8h] 

50tb.  [Repealed,  tee  ruU  82.] 

51st.  {Repealed^  tee  rule  84. J 

52d.  That  the  Monday  in  every  week  during  the  vacations  be  as« 
signed  for  the  hearing  of  motions  and  petitions,  if  the  chancellor  ia 
eithei  in  the  city  of  New- York  or  the  city  ot  Albany.  That  no  mo- 
^  tions  or  petitions  be  made  or  presented  on  any  other  day  excepting 
for  orders  for  the  issuing  writs  of  injunction,  or  ne  exeat,  or  unless 
there  should  be  no  time  to  finish  the  business  offered  on  Monday ;  in 
which  case  it  will  be  continued  from  day  to  day  till  the  business  if| 
finbhed. 

5Sd.  That  all  notices  for  special  motions  be  served  at  least  four 
dayt  exclusive  of  the  day  of  service,  before  making  the  same. 

[Amended^  tee  rule  76.1 

44th«  That  no  bill  shall  be  filed  for  a  complainant,  not  residing  In 
this  state,  before  security  for  costs,  by  a  sufficient  freeholder  of 
the  state,  by  a  bond  to  the  defendant  in  the  usual  form  shall 
bt  given,  and  filed  ia  the  oflSce  of  the  register  or  assistant  re-r 
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gister,  unless  a  solicitor  prosecutes  the  same ;  in  which  case  the 
solicitor  shall  be  deemed  to  have  become  secuntj  for  costs  if 
fuch  bond  shall  not  have  been  filed  ;  and  where  at  any  time  pending 
the  suit  the  complainant  shall  remove  out  of  the  state,  and  the  solici- 
tor shall  thereafter  proceed  in  the  cause  before  such  security  shall  b€ 
given,  he  shall  in  such  cases  also  be  deemed  to  have  become  securi- 
ty for  costs;  but  he  shall  not  in  any  case  be  liable  for  an  amount  ex- 
ceeding one  hundred  dollars,  or  where,  if  there  shall  be  a  plurality 
of  complainants,  one  of  them  shall  be  resident  in  this  state. 

55th.  That  no  person  other  than  an  officer  of  this  court  shall  be 
permitted  to  prosecute  or  defend  in  proper  person,  unless  they  shall 
first  obtain  an  order  for  the  purpose.  That  when  a  suit  is  so  prose- 
cuted^  all  notices  and  other  papers  may  be  served  or  delivered  hy  the 
opposite  party,  at  the  office  of  the  clerk  of  the  party  who  prosecutes 
or  defends  in  person,  or  on  the  party  so  prosecuting  or  defending,  at 
th^  election  of  the  party  serving  or  delivering  the  same. 

66th.  That  all  deposits  and  payments  of  money  in  this  court  shall 
be  made  either  with  the  register  or  assistant  register,  or  in  the  baol^ 
in  which  such  deposits  are  required  by  law  to  be  made;  and  by  procur-- 
ing  a  credit  to  be  entered  in  the  register's  or  assistant  register's  bank 
book,  for  the  amount  thereof;  and  until  such  money  shall  have  been  so 
paid,  and  such  credit  entered,  such  payment  or  deposit  shall  not  be  con- 
sidered as  valid,  so  as  to  stay  or  affect  any  proceedings  in  this  court. 

57th.  That  when  exceptions  are  Cled  to  the  defendant's  answer, 
they  shall  be  filed  with  the  complainant's  clerk  ;  and  when  filed  to  a 
master's  report,  they  shall  be  filed  with  the  register  or  assistant  regis- 
ter; and  in  every  case  the  exceptions  shall  briefly  and  clearly  specify 
the  matter  excepted  to,  and  the  cause  thereof ;  and   the  exceptions 
shall  be  invalid  as  to  any  matter  not  so  specified,  and  in  every  case, 
the  party  filing  exceptions  shall  forthwith  give  hotice  thereof  to  the 
adverse  solicitor,  and  when  the  exceptions  are  to  the  dclendant's  an- 
swer, tbepirty  excepting  shall  enter  an  order  to  refer  the  same  to  a 
master,  unless  he  receives  notice  from  the  adverse  party,  wichin  eight 
days  of  the  time,  of  his  submitting  to  answer  the  exceptions:  and  if 
an  injunction  or  ne  exeat  has  issued  on  the  prayer  of  the  complainant, 
and  he  excepts  to  the  defendant's  answer  for  insufficiency,  the  com- 
plainant  shal)  procure  tlie  m^aster's' report  ih  fourteen  da^s,  of  show 
c^use  wh^  he  has  not  done  so,  or  the  exceptions^  filed  shall  not  pnerent 
tje  dissolution  of  the  injunction  or  ne  exeat. 
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fiSth.  That  all  summonses  to  attend  a  master,  orders  to  confirm  re- 
ports, or  to  show  cause,  or  orders  nisi,  if  made  in  any  cause  pending 
and  undetermined,  shall  be  served  on  the  solicitor  of  the  party,  if  a 
solicitor  be  concerned  for  him ;  but  if  no  solicitor  is  concerned,  the 
service  may  be  on  his  clerk  in  court :  But  orders  to  confirm  reports, 
vrhere  the  parties  have  been  notified  to  attend  a  master  respecting  the 
report,  or  where  the  defendants  have  not  appeared,  need  not  be  served, 
but  shall  become  absolute  of  course,  unless  cause  be  shown  to  the 
contrary. 

69th.  That  every  order  for  an  attachment  for  not  appearing — every 
order  requiring  a  defendant  to  appear  to  a  complainants  l)ill  on  proof 
of  his  absence  fVom  the  state,  or  concealment  therein — every  order 
for  a  reference  to  a  master,  of  exceptions  to  a  bill  or  answer — every 
order  that  the  defendant,  enter  his  appearance  and  file  his  answer  in 
%\)L  weeks — and  every  order  to  which  a  party  would,  according  to  the 
practice  of  the  court,  be  entitled  of  course,  without  showing,  special 
cause,  shall  be  denominated  a  common  order,  and  every  other  or- 
der sh^ll  be  denominated  a  special  order.  That  all  commoA  or- 
ders,  and  all  orders  by  (consent  of  parties,  such  consent  l)eing  signed 
by  the  parties,  if  prosecuting  or  defending  in  person,  or  by  ^be  soli- 
citor or  counsel  of  the  parties,  and  filed  at  the  time  of  entering  the 
fame,  (except  in  cases  of  adultery,  in  which  no  orders  shall  be  enter- 
ed as  of  course,)  vt^f  be  entered  in  term  or  vacation  with  the  register 
or  assistant  register,  at  his  office,  in  a  book  to  be  by  him  provided  for 
the  purpose,  at  the  instabce  of  the  party,  if  be  prosecutes  in  ]^ts6M, 
or  of  his  solicitor  at  the  peril  of  the  party  taking  such  order,  and  fUe 
day  on  which  itsltall  be  so  etitefed,  shall  be  noted  in  such  hock,  ami 
that  all  other  motions  shall  be  made  in  open  court,  as  heretofore  has 
been  usual.     [iSee  rule  84.] 

60th.  That  in  every  bill  of  costs  offered  for  taxation,  the  several 
items  of  the  fees  of  the  officers  of  this  court,  composing  pirt  of  such 
bill,  shall  be  particularly  detailed  and  not  charged  in  gross ;  in  default 
whereof,  such  fees  shall  not  be  admitted  as  part  of  the  cOsl's  to  be  tax- 
ed. 

61flt  [Repealed,  $ee  rule  85.] 

62d.  That  in  case  of  the  death,  removal  from  office,  or  resignatiMi 
of  any  examiner,  in  future  the  papers  relating  to  his  office  be  deliver- 
ed to  the  register  or  assistant  register,  by  the  persons  in  whose  custo- 
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Ay  ihej  shall  repnain  at  the  tioie  the  evcot  termioatiog  the  office  oc« 
curs,  those  excepted  on  which  a  lien  may  exist  for  the  fees  of  such  ex- 

ft 

aminer. 

6S<1.  [Repealed^  see  rule  66.] 

64th.  That  all  hills,  answers,  and  other  proceedings,  and  copies 
thereof,  shall  he  fairlj  and  legibly  written  ;  in  default  whereof,  (he 
Kgister,  assistant  register,  and  clerks,  shall  not  file  such  as  shall  be  of- 
fered to  them  for  that  purpose. 

65th.  That  all  attachments,  writs,  and  other  process,  [commissimis 
for  the  examination  of  witnesses  excepted,)  and  all  proceedings  under 
the  same,  he  returned  to  and  filed  in  the  office  of  the  register  or  as- 
sistant register  of  this  court. 

66th.  That  these  rules  shall  operate  from  and  after  the  first  da/ 
of  September  term  next,  and  not  before. 

67th.  That  all  former  rules  entered  for  the  govemmeat  of  the  prac- 
tice of  this  court  (those  regulating  the  form  of  process  excepted)  be 
racated. 

J^eW'Yark,  July  l5th,  l808. 
66th.  Whereas  the  26th  of  the  printed  rules  of  this  court  is  Tound 
inconTeaient,  wherefore . the  same  is  hereby  nullified;  and  instead 
thereof,  it  is  ordered,  that  copies  of  all  interrogatories  to  he  adini- 
■jstered  to  witnesses  by  either  party,  shall  he  furnished  to  the  opposite 
party  before  examinations  thereon  ;  thai  is  to  say,  c^ieacizl]  direct 
interrogatories  shall  be  furnished  six  days  before  forwaidjog  the 
commission  to  commissioners,  or  before  the  day  assigned  for  the  exa- 
mination of  the  witnesses  by  an  examiner;  and  copies  of  all  cross  in- 
terrogatories shall  be  furnished  two  days  before  forwarding  thecommis- 
sion,  or  the  day  assigned  for  the  examination  by  an  examiner,  as  the 
case  may  he. 

fiew'York,  April  ]2<&,  1«09. 
69th.  Ordered,  That  the  service  of  all  notices  in  the  cities  of 
New-York  or  Albany,  on  agents  of  solicitors  residing  more  than  sixty 
miles  westward  or  northward  of   the  city  of  Albany,  shall  be  mad« 
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tireatjr  dajt  ioiteaid  of  eight  dajrs,  pretribtd  hf  .Ike^  4Mk  of  tte 
geoonJ  rales  of  this  GQUit; 

70tlKt  Orderedt  Tbikt  ift  all  £ases  submitted  by  the  consent  of  par^ 
ties  without  eiguioejit,  a  re-hearing  ahell  be  granted  of  ooune,  if 
either  party  ia  dissatisfied  with  the  decree  or  order  made  iq  auch 
oaae,  and  shall  applj  therefor  before  the  end  of  the  term  succeeding 
that  in  which  such  decree  or  order  shall  be  made. 

Nem-Yorks  OcioUr  26ik,  1811. 
71  St.  Ordered^  That  in  future  whenever  anj  money  is  ordered  to 
be  paid  by  the  register  or  assistant  register  of  this  court  for  costs^  the 
duplicate  receipt  of  the  solicitor  receiving  the  same,  endorsed  n  a 
copy  of  the  taxed  bill  of  costs«  shall,  with  the  receipt  entered  in  the 
ordinary  receipt  book  of  such  register  or  assistant  register,  be  the 
exclusive  evidence  of  such  payment  in  passing  the  account  of  socb 
register  or  assistant  register.  . 

•  •  • 

Albany,  January t  28^A>  1812^ 
72d«  Orderedy  That  whenever  a  master  in  cbaAcei'y -shall  sell 
mortgaged  premises  in  pursuance  of  a  decree  of  this  dourt,  by  virtue 
of  a  mortgage,  it  shall  be  the  duty  of  the  complaihaat,  or  of  such 
master,  before  he  executes  a  deed  to  the  purchase r,  to  file  such 
mortgage  in  the  office  of  the  register  or  assistant  register  of  this  codrt 
unless  the  mortgagee  or  holder  of  such  mortgage  shall  prefef  to'have 
it  rt^rded  at  length  in  the  county  or  counties  where  the  land  so  sold 
thatnl^  situatcfd,  in  which  case  it  shaj  be  the  duty  of  the  mortgagee,  or 
holder  of  such  mortgage,  tb  cause  the  same  to  be  so  ^ei^rded,  before 
the  ma'ster  selling  the  mortgaged  premises  shall  give  a  deed  to  the 
ptifchaser  of  such  mortgaged  premises,  the  expense  of  iVhich  filing 
or  recording,  and  entry  thereof,  shall  be  allowed  in  the  taxation  of 
dMtft,  and  the  register  or  assistant  register  Aall  make  an  entry  io 
the  tainutes  of  the  filing  of  ev^ry  such  mortgage,  and  the  time  thereof; 
this  order,  however,  not  to  extend  to  proceedings  on  a  mortgage 
afppearing  by  the  pleadings  or  proof  in  the  suit  thereon  commeDceA 
to  hate  been  lost  or  destroye  d; 

Albany,  Februaty^MflBiS^ 
7Sd.  Ofd^redf  That  all  oidetB  on  or  relating  to  petitioitt,  refer  to 
such  p^tkiona  by  the  names  or  descrlpAiofis  of  the  petitioners,  and  the 
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dates  of  sucb  pttitifi!^,  if  the  same  be  duted  only,  without  recitiag 
or  setting  forth  the  substence  of  the  subject  ttattexs  of  siioh  peti« 
tioDs. 

Jfem-Yof^  Ma9  ISltfc,  1814. 
74th.  Ordered,  That  wbeoefec  hef«aftor  a  Master  shall  adrertiee 
mortgaged  premises  for  sale  under  an  ofder  of  this  court,  and  the 
defendant  shall  pay  the  amoont  doe  before  sale,  the  mfcstef  ehail  be 
allowed  half  commissioos  on  the  anoun  {reported  due. 

Nm-YorK  /une24t^»  1814. 
76tb.  Ordered^  That  so  much  of  the  41st  rule  of  (his  eoort,  as 
requires  the  party  obtaining  a  master's  certificate  for  an  injunction 
to  apply  within  six  weeks  thereafter  for  the  chancellor's  order  to 
continue  it,  be  repealed  ;  but  thaft  the  defendant  may,  as  well  before 
as  after  answer,  on  due  notice,  and  upon  the  matter  of  the  bill  only, 
move  the  chancellor  for  ^  dissolotion  of  the  injunction. 

Albany^  January  2^^^  1815. 

76th.  Ordered,  That  after  the  first  day  of  March  next,  all  noticesr 
for  special  motions,  served  on  solicitors  residing  above  sixty  mile» 
from  the  placf  where  the  motion  is  to  be  made,  shall  be  served  at 
least  eight  days  before  making  the  same,  exclusive  of  the  day  of 
service^  instead  of  four  days  as  heretofore  prescribed  by  the  63d 
rule  of  the  7th  June,  1806. 

M'eW'York,  June  13th,  1816. 

77th.  Whereas  the  chancellor  is  authorised  to  devise  an  additional 
seal  for  the  court  of  chancery,  to  be  deposited  in  some  convenient 
place  in  the  Middle  District — It  is  therefore  ordered^  ih^i  AUxander 
Forbw  of  PoughkeepiiBi  in  Dutche$9  county,  attorney  at  law,  be  and 
be  is  hereby  appointed^  clerk  of  this  court,  and  that  he  forthwith  devise 
and  submit  to  the  chancellor  an  additional  seal  for  the  said  coort, 
containing  some  inscription  or  initials  designating  it  as  a  seal  for  the 
Middle  Dittrict,  and  resembling  in  other  respects  the  seals  now  in 
use  ;  and  that  the  said  seal,  when  approved  of  by. the  chancellor,  be 
deposited  at  Poughkeeptie  aforesaid,  with  the  said  Alexander  Forbus. 
And  it  is  further  ordered,  that  the  seal  heretofore  deposited  at  Utica^ 
be  kept  by  Richard  R.  Laneing,  one  of  the^  olerks  of  this  court-— 
And  whereas  the  deposit  of  papersi  wjitb  different  darks  residing 
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In  the  iditne  place  k  found' to  be  of  aopiibUo.  utility,  and  tends  U^ 
iDconrenience  in  the  unneceasarj  aep^ration  of  papers*— It  is  therefore 
wderedy  that  all  process  be  issued,  and  all  pleadings  and  proceedings 
whatsoever,  vhieh  are  to  be  filed  or  entered  with  a  clerk,  be  filed 
or  entered  witii  a  clerk  haying  the  custody  of  a  seal ;  and  that  all 
records,  books,  and  papers   which  relate  to  business  in  this  court, 
and  which  are  of  may  be  in  the  custody  or  care  of  the  clerks  in  th^ 
cities  of  New^Tork  and  Albany,  who  have  not  the  custody  of  the 
seal,  shall  on  or  before   the   first  day  of  July  next    be  delivered 
over  to  the  clerks  in  those  cities  respectively  with  whom  a  seal  is 
deposited  ;  and  that  Pranois  A.  Bloodgood,  one  of  the  clerks  at  Ut^ 
ea,  within}  the  same    time,  deliver  over  the  seal,  together  with  the 
records,  books  and  papers  in  his  office  relative  to  the  business  in  this 
court,  to  the  said  Richard  R.  Lansing  ;  and  that  the  functions  of  the 
clerks  not  having  seals  shall  thereafter  cease.    And  it  is  hereby  spe- 
cially enjoined  on  the   clerks   of  this   court,  to  keep  their  offices 
open  for   business  in' the  usual  business  hours,  and  to  see  that  no 
process  pass  a  seal  without  being  duly  warranted  ;  and  to  furnish  with 
promptitude   to   the   party  applying,  copies  of  pleadings  and  other 
papers,  written  in  a  fair  legible  hand;  and  the  1st  rule  of  the  7th  of 
June,  1806,  and  so  much  of  any  other  rule  as  is   repugnant  hereto, 
is  repealed. 

78tb.  That  so  much' of  the  3d  rule  of  7th  of  June,  1806,  as  li- 
mits the  number  of  names  of  the  defendants  in  the  same  cause  to  be 
inserted  in  each  subpoena,  be  repealed. 

^  79tb.  That  the  deposit  of  one*  hundred  dollars  under  the  37th 
rule,  is  hereby  declared  to  be  subject,  |)rior  to  any  other  lien,  to  the 
charges  of  the  register  or  assistant  register,  for  making  out  the  neces* 
sary  transcripts  on  appeal. 

80tb,  That  the   term  of  January  be  substituted  for  the  term  of 
March,  mentioned  in  the  45th  rule* 

8 1  St.  That  each  of  the  clerks  of  this  ooort  shall  provide  or  con* 
tinue  to  keep,  a  folio  register,  well  bound  and  lettered,  and  therein 
shall  enter  the  title  of  all  csfoses  in  court,  and  the  proceedings  and  en- 
tries therein  so  far  as  the  same  relate  to  their  office,  which  bookshall  be 
considered  as  part  of  the  property  of  their  rospective  offices,  and  go 
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witli  the  other  papers  and  documents  relating  thei«to  ;  and  the  4fi(li 
rule  of  the  7th  of  J^n^,  1800,  is  repealed. 

ZQd.  Thai  the  clerks  and  examiners,  after  final  hearing  of  e  cause. 
ahall  deposit  with  the  register  or  assistant  register,  with  vrhom  the 
decree  may  he  entered,  alt  the  original  pleadings,  interrogatories,  de^ 
positii^ns,  eihibits,  and  other  proceedings  filed  or  lodged  with,  or 
taken  before  them  in  the  same  cause,  making  a  minute  in  their  regi»<» 
ter  of  the  delirery  of  such  papers  ;  and  that  it  shall  be  the  duty  of 
the  register  or  assistant  register,  with  whom  the  decree  may  be  en* 
tered,  to  require  the  same  to  be  delivered  to  him  as  soon  as  may  he, 
ftfterthe  decree  shall  have  been  pronounced.  That  the  register  or 
^ssistani  regi^iter,  with  whom  a  decree  final  shall  be  entered  ehall 
cause  the  same  to  be  made  up  in  proper  form  and  engrossed,  together 
with  all  decretal  orders,  reports,  and  other  proceedings  in  the  cause^ 
(and  copies  whereof  the  register  and  assistant  register  shall  mutually 
transmit  to  each  other  when  necessary  for  that  pur|lose,)  and  shall 
make  out  a  brief  and  connected  history  of  such  proceedings 
frhich  having  been  signed  by  the  chancellor,  and  countersigned  by  the 
register  or  assistant  register,  and  annexed  to  the  bill,  answer,  and 
f^her  proceedings  in  the  cause,  sbal)  constitute  the  enrollment  pf  9^cl| 
decree  ;  and  the  50tb  rule  of  7th  June,  1806,  is  repealed. 

i63d*  Whereas  the  practice  of  having  a  case  fumisbed^hy  each 
party,  wjth  bis  own  abbreviation   and  view  of  the  testimony,  leads 
to  great  expense  and  some  perplexity,  without  apy  adequate  assist- 
ance therefrom  ;    it  is  therefore  order§d,  that  unless  the  parties  agree 
upon  a  case  to  be  signed  by  them  respectively,  and  containing,  with 
all  requisite  brevity,  a  statement  of  the  pleadings  and  proofs,  a  case 
containing  an   abbreviation  of  the  pleadings,  and  no  more,  shall  be 
furnishied  by  the  party  who  sets  down  the  cause  for  bearing,  and  shall 
be  delivered  to  the  chancellor  when  the  cause  is  brought  to  a  hearing, 
each  party  at  the  same  time  furnishing  the  points  on  which  he  may 
thinkproj^if  to  rely.     And  if  a  cause  be  submitted  without  argameot, 
upon  the  points  merely,  or  upon  written  arguments  ,  and  no  case  be 
agreed  on,  it  shall  be  the  duty  of  the   party  who  would  have  been 
eiktUled  to  se^dowAthe  cause  for  hearing,  to  furnish  the  case,  and  in 
the  tanatioo  of  costs  no  allowance  shall  be  made  for  any  case  except 
for  such  as  shall  be  agreed  on  or  furnished  s|8  aforesaid  f  and  the 
94tt|  r»l^pf  7tb  <fune,  (606»  is  repealfc). 
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•  -  84th«  That  io  eases  of  adultery,  common  ordeM,  wbich  in  otbet 
cases  would  be  orders  of  course,  may  be  entered  of  course  in  this 
action ;  provided,  however,  that  no  order  as  by  consent,  or  for  a 
reference,  or  feigned  issue,  or  on  the  coming  in  of  a  report  or  ver- 
dict, shall  be  deemed  an  order  of  course.  And  on  the  coming  in  of  the 
mastei^s  report  or  the  verdict  in  cases  of  adultery,  the  cause  shall  be 
regularly  set  down  for  hearing  at  term  preparatory  to  a  final  decree. 
And  if. an  issue  shall  have  been  awarded  to  satisfy  this  court  whether 
fluch  adultery  has  been  committed,  and  the  verdict  on  such  issue  af- 
firms the  adultery,  the  complainant  shall  not  be  entitled  to  an  order 
on  the  return  of  the  postea,  unless  the  judge  before  whom  such  issue 
shall  have  been  tried  shall  certify  that  the  verdict  was  supported  by 
proof  without,  or  in  addition  to  the  confessions  of  the  party  charged ; 
and  the  61st  rule  of  7th  June,  iSOtt,  and  so  much  of  the  69th  rule  as 
is  repugnant  hereto,  are  repealed. 

86th.  That  no  person  he  permitted  to  practice  as  a  solicitor  in  this 
^ourt  until  three  years  after  he  shall  have  been  admitted    to  practice 
as  an  attorney  of  the  supreme  court  of  this  state,  or  unless  he  shall 
have  served  a  clerkship  of  at  least  three  years  with  a  practising  soli* 
^itor  of  this  court,  and  shall  at  the  time  of  commencini;  such  clerk* 
ship  have   filed  with  the  register  or  assistant  register,  a  certificate 
thereof  subscribed  by  the  solicitor*     And  that  do  person  be  admitted 
to  practice  as  a  counsellor  in  this  court  until  two  years  after  he  shall 
liave  been  admitted  to  {iractice  as  a  solicitor,  or  unless  he  shall  be  a 
counsellor  of  the  supreme  court  of  at  least  two  years  standing  ;  and 
that  every  person  to  be  admitted  solicitor  or  counsellor  shall  (unless 
it  be  otherwise  specially  ordered)  be  previously  examined  before  the 
chancellor,  and  if  found  competent,  he  shall   be  admitted,  and  not 
otherwise ;  and  all  former  rules  on  this  subject  are  repealed. 

86tb.  That  the  stated  terms  of  this  court  shall  hereafter  be  held 
on  the  second  Monday  of  June,  and  last  Monday  of  September,  at 
the  city  of  NewTork  $  and  on  the  third  Monday  in  January,  and 
Ijecond  Monday  in  November,  at  the  city  of  Albany. 

pTth.  That  the  register  and  assistant  register  be  allowed,  for  mo- 
neys paid  out  of  the  court  in  cases  not  provided  for  by  the  fee  bill  oi 
April  9t|i»  1813,  for  every  sum  not  exceeding  two  hundred  doUarSt 
pne  pe;r  cent.,  and  for  all  beyond  that  sum  one  quarter  per  cent* ; 
{t^vidisd  dlwaysy  that  this  rjile  shall  not  be  deemed  to  apply  tQ  v^9r 
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nejs  depcoiUd  under  the  97th  and  42d  rules  of  7th   June,  1800. — 
And  it  is  further  ordend^  that  the  rules  of  I3tb  June,  and  17lh  De-^ 
cember,  ISIS,  be  repealed* 

88th.    That  for  the  purpose  pf  lactlitatiiig  the   appoiatmeDt  of 
guardians  aed  other  proceedings  in  behalf  of  infants  in  the  special 
case  of  an  application  to  the  chancellor  for  the  sale  of  their  lands  an- 
der  the  statute  of  the  24th  March,  1^15,  the  party  acting   in  bebalf 
of  such  infants  may,  previous  to  presenting  a  petition  to  the  chancel- 
lor, apply  to  a  matter  of  this  court  residing  in  any  county  of  this  state, 
who  shall  examine  in  the  truth  of   the    fects  on  which  the  appliea* 
lion  is  grounded,  by  ascertaining  upon  affidavit,  or  other  proof,  the  age 
of  the  infants,  the  amount  or  value  of  their  personal  estate,  the  situse 
lion,  quantity  and  value  of  their  real  estate,  and  the  extent  of  the 
infant's  interest  therein  ;  the  facts  and  reasons  rendering  it  necessaiT' 
or  adviseable  to  sell  the  real  estate  or  part  thereof;  the  competency 
of  the  person  or  persons  proposed  as  guardians  ;  the  names,  descrip- 
tions and  competency  of  the  sureties  to   be  given  by  such  guardians 
for   the  faithful  performance  of  their  trust  ;  that  the  master  making 
such  inquiries  shall,  without  any  previous  reference  for  that  purpose, 
annex  a  report  to  the  petition  containing  all  those  particulars,  with 
his  opinion  thereon.     That  if  upon  the  coming  in  of  the  petition  and 
report,  a  sale  of  the  infants*  estate,  in  whole  or  in  part,  shall  by  the 
chancellor  be  deemed   proper,  the   order  to  be  entered  thereupon 

shall,  unless  otherwise  specially  directed,    be  to  the  following  ef- 
fect : 

Ordtredy  That  the  said  A.  B.  be,  and  be  is  hereby  appointed 
guardian  to  the  said  infants,  for  the  purposes  in  the  petition  mention- 
ed, upon  his  executing  a  bond  together  with  «» 
surety  to  the  said  infants,  in  the  penal  sum  of                                con- 
ditioned, ybrffte/atVA/'W  anefjtfs^pefjTarmsnctf  fry    the   said  A.  B.  of 
h4$  trust,  as  guardian  to  the  said  infants^  under  the  aet^  entitled^  *  Jin 
net  in  addition  to  the  act  concerning  infants^*  passed  March   24£fk, 
161 5y  and  for  the  observance  of  such  orders  as  the  chancellor  shall  make 
in  the  premises  in  relation  to  such  trust ;  and  upon  bis  filing  such  bond 
with  the  register  or  assistant  register  of  this  com^,  after  the  same  shall 
have  been  approved  of  as  to  its  form  and  execution,    by   one  of  the 
masters  of  this  court  to  be  signified  by  his  approbation  endorsed  there- 
on.    And  it  is  further  ordered,  that  upon   the  bond  teing  executed 
And  filed  as  aforesaid,  the  guardian  hereby  appointed  may  sell  al* 
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and  siogQlar  fhe  right  and  titie  joixhe  said  iA&nls  to  4he  Jaada,  &c. 
[here  describe  tbeni,  or  refer lo  tbe  petiticm  or  report  deecribing  them] 
and  such  sale  oiajr  be  psblk  or  {private,  as  tbe  guardian  shall  de«iD  most 
advaotageous  for  the  infatit^  aod  notjbelow  srfaat  sbalt  be  deemed  a 
fair  and  reasonable  price,  and  upon  such  terms  as  to  credit  and  se** 
curity,  as  be  shall  deem  safe  and  best  for  tbe  interest  of  tbe  infant ; 
and  that  before  any  deeds  are  eveouted,  the  terma-of  sale  shall  be 
reported  to  the  chanceilor  by  the:  guardian  in  wrttiqg,  and  upon  his 
oath,  to  be  taken  before  a  master  or  commissioner,  to  the  end  that 
the  same  maj  be  passed  upon  by  the  cbaneeilorbefofe  tbewde  be  oon* 
confirmed,  and  that  be  may  make  such  order  as' be  shall  deem  fit, 
touching  the  investment  and  disposition  of  tbe  proceeds  ;  and  the  party 
shall,  at  the  same  time,  produce  to  tlie  chancellor  a  certificate  of  tbe 
register  or  assissant  register,  of  having  filed  the  said  bond.  [If  there 
be  a  widow  living,  then  add]  and  if  the  widow  entitled  to  dower 
shall  be  willing  to  join  in  the  aale^  and  releaAe  bier  right  of  dower, 
she  will  be  entitled,  at  her  election,  either  to  tbe  payment  of  such 
sum  in  groes,  arising  frera  tbe  sa4e,  esihe  cbaneelloir  sfajrH  judge  rea- 
sonable, in  lieu  of  dower,  or  to  tbe  annual  inleiiest  during  her  life,  of 
one- third  part  of  the  sum  for  which  the  lands  in  wbteh  she  had  a 
right  of  dower  were  sold." 

S9&i.  That  orders  and  decrees  made  in  term  time  be  entered  with 
the  register  er  assistaiA  register  wbeve  the  court  is  sitting ;  but  orders 
and  decrees  made  in-yaeation,  may,  unless  otherwise  speciaMy  direct- 
ed, be  entered  with  efdier  tbe  register  or  assistaiyt  r<egis(er,  as  the 
oonrenience  of  tbe  paHy  shall  dictate ;  but  Itle  caption  that  may 
precede  the  entry  or  copy  of  eny  order  or  decree,  ebiill  always  state 
truly  the  placfe  where  the  court  was  held  when  the  same  was  made. 

90tb.  That  no  amendment  be  allowed,  as  of  ooufse,  uodvr  (be  1 1th 
rule  of  7th  June,  1806,  to  a  bill  which  has  been  sworn  to  by  the 
party  ;  end  the  13th  rule  of  7th  June,  1900,  is  hereby  repealed. 

•  r 

r 

Olst  That  ov  bills  to  procure  a  forectoamre,  or  satisfsrction  of  any 
mortgage^  if  tbe  same  shall  have  been  taken  pro  €onfei90y  iiccordiog 
to  the  rules  and  practice  of  the  Qoui«t,  the  eomplalnant  may  thereupon, 
at  any  time,  enter  as  of  covrse,  a  rule  for  a  retereviee  to  a  master  re- 
siding in  any  county  of  this  state,  to  oonpute  th^  amount  due  on  ttm 
same ;  but  every  such  cause  shall  be  regularly  set  down  for  bearing  at 
term  npom the  leport,  before  a  final  decree,  an4  shall  have  preference 
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neys  depoutid  under  llie  d7tfa  and  42d  rules  of  7lh   June,  1800. — 
And  it  is  farther  ordendy  that  the  rules  of  Utb  June,  and  17th  De-* 
cember,  ISIS,  be  repealed, 

88th.    That  for  the  purpose  <f{  fecilitating  the   appointaieDt  of 
guardians  and  other  proceedings  in  behalf  of  infants  in  the  special 
case  of  an  application  to  the  chancellor  for  the  sale  of  their  lands  un- 
der the  statute  of  the  24th  March,  1S15,  the  party  acting   in  behslf 
of  socb  infants  may,  previous  to  presenting  a  petition  to  the  chancel- 
lor, appl  J  to  a  matter  of  this  court  residing  in  any  county  of  this  state, 
who  shall  examine  in  the  truth  of   the    iacts  on  which  the  sppliea- 
lion  is  grounded,  by  ascertaining  upon  affidavit,  or  other  ppoof,  the  age 
of  the  infants,  the  amount  or  value  of  their  personal  estate,  the  situse 
(ion,  quantity  and  value  of  their  rea>I  estate,  and  the  extent  of  tile 
infant's  interest  therein  ;  the  facts  and  reasoaa  rendering  it  necessarj 
or  adviseable  to  sell  the  real  estate  or  part  thereof;  the  competency 
of  the  person  or  persons  proposed  as  guardians  ;  the  names,  descrip- 
tions and  competency  of  the  sureties  to   be  given  by  such  guardians 
for   the  faithful  performance  of  their  trust  ;  that  the  master  making 
such  inquiries  shall,  without  any  previous  reference  for  that  purpose^ 
annex  a  report  to  the  petition  containing  all  those  particulars,  with 
bis  opinion  thereon.     That  if  upon  the  coming  in  of  the  petition  and 
report,  a  sale  of  the  infants*  estate,  In  whole  or  In  part,  shall  by  the 
chancellor  be  deemed   proper,  the  order  to  be  entered  thereupoo 

shall,  unless  otherwise  specially  directed,    be  to  the   following  ef- 
fect : 

Ordtredy  That  the  said  A.  B.  be,  and  be  is  hereby  appointed 
guardian  to  the  said  infants,  for  the  purposes  in  the  petition  mention- 
ed, upon  his  executing  a  bond  together  with  a9 
surety  to  the  said  infants,  in  the  penal  sum  of                                con- 
ditioned, ybrfft«yatVA/u/ anefytfi^pefjTarminctf'fty    the   said  A.  B.  of 
his  (rust,  as  guardian  to  the  said  infantSy  under  the  ady  entitled,  *  Afi 
H€t  in  addition  to  the  act  concerning  infants,^  passed  March  24  d^, 
1815,  and  for  the  observance  of  such  orders  as  the  chancellor  shall  make 
in  the  premises  in  relation  to  such  trust ;  and  upon  his  filing  such  bond 
with  the  register  or  assistant  register  of  this  comH,  after  the  same  shall 
have  been  approved  of  as  to  its  form  and  execution,   by   one  of  the 
Blasters  of  this  court  (o  be  signified  by  his  approbation  endorsed  there- 
on.    And  it  is  further  ordered^  that  upon   the  bond  teing  executed 
^fid  filed  as  aforesaid,  the  guaTdian  hereby  appointed  may  sell  arf 


APPENDIX.  » 

and  siogQlar  fhe  right  and  title  jotXhe  said  ai£iiilt  to  4lie  Jaada,  &c/ 
[here  describe  them,  or  referio  the  petition  or  repact  describing  them] 
and  such  sale  may  be  psblic  .or  private,  as  the  guardian  shall  deem  -most 
advantageous  for  the  iniaot^  and  notjbeloiv  srfaat  shall  he  deemed  a 
fair  and  reasonable  price,  and  upon  such  terms  as  to  credit  and  se* 
curity,  as  he  shall  deem  safe  and  best  for  the  interest  of  the  infant ; 
and  that  before  any  deeds  are  executed,  the  terms 4>f  sale  shall  be 
repoited  to  the  chancellor  by  the  guardian  in  writing,  and  upon  his 
oath,  to  be  taken  before  a  master  or  commissioner,  to  the  end  that 
the  same  may  be  passed  upon  by  the  cbaneellorbefone  tbeaole  be  ood- 
confirmed,  and  that  he  may  make  such  order  as' he  shall  deem  fit, 
touching  the  investment  and  disposition  of  the  proceeds ;  and  the  party 
shall,  at  the  same  time,  produce  to  tlie  chancellor  a  certificate  of  the 
register  or  assissant  register,  of  having  filed  the  said  bond.  [If  there 
be  a  widow  living,  then  add]  and  if  the  widow  entitled  to  dower 
shall  be  willing  to  join  la  tluaale*  and  releaae  her  right  of  dower, 
she  will  be  entitled,  at  her  election,  either  to  the  payment  of  such 
sum  in  gross,  arising  horn  the  sa^ie,  as  the  cbaneelloirshaj)  judge  rea- 
sonable, in  lieu  of  dower,  or  to  the  annual  inleiiest  during  her  life,  of 
onethM  part  of  the  sum  for  which  the  lands  in  whieh  she  had  a 
right  of  dower  were  sold." 

89fl].  That  orders  and  decrees  made  in  term  time  be  entered  with 
the  register  er  assistaoft  register  w^ieve  the  court  is  sitting ;  but  orders 
and  decrees  made  inTaeation,  may,  unless  otherwise  speciaMy  direct- 
ed,  be  entered  with  efdier  the  regnter  or  assntant  riegister^  as  the 
oonvenience  of  the  party  shall  dictate ;  but  the  caption  that  may 
precede  the  entry  or  copy  of  any  order  or  decree,  ahall  always  state 
truly  the  place  where  the  court  was  held  when  the  same  was  made. 

90th.  That  no  amendment  be  allowed,  as  of  ooufse,  ufid«kr  (be  1 1th 
rule  of  7th  June,  1806,  to  a  bill  which  has  been  sworn  to  by  the 
party  ;  and  the  13th  rule  of  7th  Jime,  1800,  is  hereby  repealed. 

•  t 

9 

Olst  Tbatovbillflto  procureaforectoamre,  or  aatisfaction  of  any 
mortgage^  if  the  same  shall  have  been  taken  pro  €onfe$90i  according 
to  the  rules  and  practice  of  the  Qoui«t,  the  complainant  may  thereupon, 
at  any  time,  enter  as  of  cowrse,  a  nilfe  for  a  refcreiice  to  a  master  re- 
siding in  any  county  of  this  state,  to  oompute  thi^  amonnt  due  on  th« 
same ;  but  every  such  cause  shall  foe  regularly  set  down  for  hearring  at 
term  npom  the  leport,  before  a  final  decree,  and  shall  have  preference 
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to  other  causes  on  the  calendar.  And  in  order  to  guard  agaiost  col- 
lusion and  oppression,  it  shall  be  incumbent  on  the  complainant,  oq 
every  such  hearing,  to  shove  by  affidavit  or  otherwise,  to  the  satisfac- 
tion of  the  court,  the  regularity  of  the  proceeding  to  take  the  bill  pro 
confetto.  J^ 

92d.  That  in  every  order  or  decree  for  the  sale  of  mortgaged  pre- 
mises, the  description  and  particular  boundaries  of  the  property  to  be 
sold,  so  far  at  least  as  the  same  can  be  ascertained  from  the  mortgage, 
shall  be  inserted  in  such  order  or  decree. 


FrectdmU  ofExecutioM  in  Chancery yupproted  by  ike  ChaneelloK 


1.  WRIT  OF  ASSISTANCE. 

The  people  of  the  state  of  New-Yoik  to  the  sheriff  of  the  city  aD4 
county  of  New-York,  greeting.  Whereas  by  a  certain  decree  or  de« 
cretal  order  in  our  court  of  chancery^  in  a  certain  cause  there  depend- 
ing between 

complainants,  and 

defend- 
ants, made  end  entered  at  a  court  of  chancery  held  for  the  state  of 
New- York,  at  the  city-hall  of  the  city  of  New-York,  on  the  third 
day  of  October,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  fourteen,  it  was  amongst  other  things  therein  contained,  ordered, 
adjudged,  and  decreed  by  the  said  court,. that  the  said  complainants* 

should  be  forthwith  let 
into  the  possession  of  the  premises  mentioned  and  described  in  the 
deed  of  conveyance  from  the  said  defendant^ 

to  the  said  defendants 
bearing  date  the.  26th  day  of  November,  in  the 
year  of  onr  Lord  one  thousand  eight  hundred  and  five,  mentioned 
afld  set  forth  in  the  pleadings  and  proofs  in  the  said  cause,  and  into 
the  perception  of  the  rents  and  profits  thereof  in  arrear  aod  unpaid, 
and  thereafter  to  accrue  and  become  payable  ;  or  that  the  said  (cer- 
tain trustees  named)  should  be  immediately  let  into  the  possessioa 
thereof,  as  trustees  upon  the  trusts  and  to  the  uses  in  the  said  deed 
expressed  and  declared  of  and  concerning  the  same.  And  that  ia 
.c46e  the  said  trustees,  or  the  survivor  of  them,  should  take  possession 
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of  the  said  premlsefs,  ihey  or  the  survivor  of  (hem  should  receive  and 
take  the  rents  aud  profits  thereof  in  arrear  and  unpaid,  and  which 
should  thereafter  accrue  and  become  payable,  in  trust  for  and  pay  ovei' 
. .  tlie  same  from  time  to  time,  to  the  said  complainants,  or  they  the 
^said  tnistees  ;  and  the  survivor  of  them  should  permk  the  said  com* 
plainants  to  take  the  said  rents  and  profits.  And  whereas  the  said 
trustees  have  not  been  let  into  nor  taken  possession  of  the  said  premi* 
ses,  or  of  any  part  thereof,  according  to  the  tenour  of  the  said  de- 
cree. And  whereas  the  said  premises  are  situated  in  the  first  ward  of 
the  city  of  New-York  ;  and  there  are  upon  the  same  premises  a  mes- 
suage or  dwelling-house,  fronting  to  Greenwich-street  as.  aforesaid,  in 
the  tenure  and  occupation  of 

and  a  ware-house,  or  building)  in  the  rear  of  the  said  dwelling-house^ 
and  fronting  on  Washington-street  aforesaid,  in  the   possession  of  the 
said  defendant.     And  whereas  by  an  order  of  the  said  court  of  chan- 
cery, in  the  same  before  mentioned  cause,  bearing  date  the  twenty- 
third  day  of  January,  in  the  year  of  our  Lord  one  thousand  eight  hui^- 
dred  and  fifteen,  it  was  ordered  by  the  said  court,  that  our  writ  of  as- 
sistance should  issue  to  yo     the  said  sheriff,  out  of  our  said  court,  to 
put  the  said  complainants  in  the  possession  of  the  said  messuage  or 
dwelling-house  and  ware  house,  or  building  and  premises,  and  them  the 
said  complainants  in  such  said  posession  thereof,  from  time'  to  time, 
to  maintain  and  defend  :  Therefore  we  command  you,  that  immedi- 
ately after   receiving  this   writ,  you  go  to  and  etiter  upon  the  said 
messuage    or  dwelling-house,  and  the  said  ware  bouse  or  building, 
and  all  and  singular  the  premises  in  the  said  deed  from  the  said  de- 
fendant to  the  said  trustees,  bearing  date  the  twenty-fifth  day  of  No- 
vember, in  the  year  of  our  Lord  one  thousand  eight  hundred  and  ^ve^ 
mentioned   and   described,  and  in   this   writ  also   mentioned    and 
described,    with  the  appurtenances;    and   that  yob  eject   and    re- 
move therefrom  all  and  every  person  or  persons,  holding  and  de- 
taining the  same,  or  any  part  thereof,  against  the  said  complain* 
ants :  and  that  you  put,  place,  and  establish   the  said  complaitiants 
or  (heir  assigns,  in  the  full,  peaceable,  and  quiet  possession  of  all  and 
singular   the  said  messuage,  or   dwelling-house  and  wafe-hoUse,  or 
building  and  premises,  with  the  appurtenances,  without   delay,  and 
them  the  said  complainants  in^uch  possession  thereof,  from  time  to 
time  maintain,  keep,  and  defend,  or  cause  to  be  maintained,  kept,  and 
defen^led,  according  to  the  tenocrr  and  true  intent  of  the  said  decree 
and  order  of  the  said  court,  and  this  you  are  not  to  omit.     Witness, 

p. 


W  APPENDIX. 

James  Ecrt,  Esq.  chancellor  of  our  said  state,  at  tbe  citj  of  New- 
York,  tbe  day  of  ^  in  the  thirty-ninth  jear 
of  our  independence. 

3.    A  writ  of  executtotiy  in  nattnre  of  a  Ca.  Ba.  to  compel  Ae  fier- 

fbrmance  of  a  s/ieci/ic  duty. 

The  people  of  the  state  of  New-York,  by  the  grace  of  God  free  and 
independent,  to  the  sheriff  of  the  county  of  greeting.  Whereas 

on  the  day  of  in  the  year  of  our  Lord  one  thousand  eight 

hundred  and  by  a  certain  decree,  made  in  our  court  of  chancery, 
before  our  chancellor  of  our  said  state,  at  the  city  of  in  a  certain 
cause  therein  depending,  wherein  A.  B.  is  complainant,  and  C.  D. 
is  defendant,  it  was  ordered)  adjudged,  and  decreed,  that  (^pro  ut  the 
decree)  as  by  the  said  decree  remaining  as  of  record  in  our  said  court 
of  chancery,  at  the  city  of  doth,  and  may  more  fully 

appear.  [If  the  decree  also  directs  costs,  this  clause  to  be  inserted  : 
*^  And  whereas  the  costs  so  decreed,  as  aforesaid  to  be  paid  by  tbe 
"  said  C.  D.  amount  to  the  sum  of  as  taxed  by  one  of 

**  the  masters  of  our  said  court  of  chancery.^']  And  whereas  tbe 
saidC.  D.  hath  neglected  to  comply  with  all  and  singular  the  mat- 
ters and  things  required  of  him  in  and  "by  the  said  decree,  as  we  hare 
been  informed  and  understand.  Now  therefore,  in  order  that  full  and 
speedy  justice  may  be  done  in  the  premises,  we  command  you  that 
you  take  tbe  body  of  the  said  C.  D.  if  he  shall  be  found  within 
your  bailiwick,  &nd  him  safely  keep  in  your  custody,  until  he  shall  per- 
ioral and  fulfil^.aU-aud  singular  the  matters  and  things  required  of  him 
in  and  by  the  said  decree,  or  our  said  court  of  chancery  shall  make 
other  order  to  the  contrary.  And  you  are  to  make  and  return  to  our 
said  chancellor,  in  our  said  court  of  chancery,  on  the 
day  of  wheresoeyer  it  shall  then  be,  a  certiBcate  under 

your  hand  of  your  doings  in  the  premises,  together  with  this  writ. — 
Witness,  Jambs  Kent,  Esq.  chancellor  of  our  said  state,  at  the  city  of 
New-York,  the  day  of  in  the  year  of 

our  independence,  and  in  the  year  of  our  Lord,  18 

Sol'r.  Ci'k* 

Endorsed^  *<  by  tbe  court'' 

crk. ' 


? 
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3.    A  writ  of  exeerttiont  in  nature  of  a  Fi,  Fa,  where  a  sum  ts  decreed 
to  be  paid  without  costs,  tmd  with  coits. 

The  peop1e»4'c.  [the  like  as  the  last  until]  Now  therefore^  id  order 
that  full  and  speedy  justice  may  be  done  in  the  premises,  we  com- 
mand you,  that  of  the  goods  and  chattels  of  the  said  C.  D.  in  your 
bailiwick,  you  cause  to  be  made  the  sum  of 

which  before  our  said  chancellor,  in  our  said  court  of  chancery,  was 
decreed  to  the  said  A.  B.  as  aforesaid,  [if  costs  are  decreed,  the  fol* 
lowing  words  are  to  be  inserted  ^  and  also  the  sum  of 
''  for  his  costs  and  charges  so  decreed  as  aforesaid.*]*'  And  if  suffi- 
cient goods  and  chattels  of  the  said  C.  D«  cannot  be  found  within 
your  bailiwick,  that  then  you  cause  the  said' sum  of  |_if  with  costs,  the 
said  sums  of  the  amount  of  the  d^^cree  and  costs  aforesaid] 

to  be  made  of  the  lands  and  tenements  of  the  said  C.  D.  and  that  you 
have  that  money  before  our  said  chancellor,  in  our  said  court  of  chan- 
cery, on  the  day  of  wheresoever  it  shall  then  be, 
to  render  to  the  said  A.  B.  according  to  the  decree  aforesaid.  And 
you  are  to  make  and  return  to  our  said  chancellor,  in  our  said  court  of 
chancery,  on  the  said  day  of  wheresoever  it  shall 
then  be,  a  certi6cate  under  your  hand  of  the  manner  in  which  you 
shall  have  executed  this  our  writ,  together  with  this  writ.  Witness, 
&c. 

Sorr.  CPk* 

Endorsed,  *^  by  the  courts'' 

Cl'k. 

4.  Ca.  Sa^  for  costs  on  ditmissal  of  bill. 

The  people,  ^c.  [as  in  the  former  case,  down  to  the  words  <<  may 
more  fully  appear."]  And  whereas  the  costs  and  charges  of  the  said 
unjust  vexation  do,  as  appears  to  us»  amount  to  the  sum  of 
Now  tbertfore^  we  command  you,  that  you  take  the  said  A.  B*  if  he 
m^y  be  found  in  your  bailiwick^  apd  him  safely  keep  in  your  costody , 
until  be  shall  pay  to  the  said  CD.  the  cbsti  and  charges  aforesaid ; 
and  yon  are  to  make  and  return  te  our  chancellor,  in  our  said  court 
of  chancery,  on  the  day  of 

nrat,  wheresoever  it  shaU  then  be,  a  certificate  under  yoor  band  of 


^ 
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jour  doings  in  the  premises,  together  with  this  writ ;  and  hereof  jou 
are  not  to  fail  at  your  peril.  'Witness,  &c. 

Sol'r.  C\% 

Endorsed,  *•  by  the  court." 


CI*. 


^.     Fi.  jFa.'  for  eotts  on  dumissal  of  bill. 


^he  people,  &cc.  [as  the  last.]  Now  therefore,  we  command  you, 
tl^at  of  the  goods  andcluittels  of  the  said  A.  B.  in  your  bailiwick 
you  cause  to  be  made  (he  saic)  sum  of  the  costs 

and  charges  aforesaifl.  4^pd  if  suQicieut  goods  and  chattels  [the  same 
as  ihi-Ji,^  /a.. aforesaid]  to  rendef  to  the  said  C.  D.  according  to  tbi^ 
decree  aforesaid:  and  hereof  fail  not  at  your  peri);  an4  hav$  then 
Ujere  this  wf it,    fitness,  &c. 

SoPr.  Cric. 

Endorsed,  "  by  the  CQurt.** 

CVk. 

t 

6.     A  Teslatum  Fi.  Fa. 

The  people,  &c.  to  the  sheriff  of  the  county  of  Kings,  greeting. — 
Whereas  by  our  Writ;  weiately  cOQimanded  our  sheriff  of  our  city|and 
bounty  of  New-York,  that  of  the  goods  and  chattels,  lands  and  tene- 

tnents,  of 

named  in  the  said  writ  in  his  bailiwick,  be  should  cause  to  be  made, 
the  s^um  of  ^1,402  60,  and  that  he  should  have  that  money  before  oor 
chfiKcellor  iu  our  court  of  chancery,  at  acertaio  day  now  past,  to  len- 
der M'^t^j  •  4^«  ^c. 
according  to  the  decree  of  our  said  court,  and  our  said  sheriff  of  our 
city  and  county  of  New-Tork  on  that  day  returned  to  our  dMncelkv 
in  our  said  court  of  chancery,  that  by  virtue  Of  Cur  s^id  writ  to  him 
directed  and  delivered,  be  had  caused  to  be  matde  of  the  goods  sad 
chattels  of  the' said  natned  io  the  said  writ, 
the  sum  of  41  dollars  62  cents,  and  that  the  said 
named  in  the  sard 'writ,  had  not  any  other  gobds  and  chattels,  lands 
or  tenements  in  his  bailiwick  whereof  or  whereby  be  cottld  cause  Id 
be  levied  and  made  the  residue  of  the  said  sum  of  1,402  dollars  50 
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cents,  ineDtioiied  id  the  said  writ,  or  any  part  thereof.  And  because 
it  is  sufficiently  certified  to  oar  chancellor  in  our  court  of  chancery 
that  «be  said 

haye  sufficient  goods  and.cbattels,  or  lands  and  teneroenta  in  your  baili- 
wick, whereof  you  coitid  cause  to  be  made  the  residue  of  Ihe  said  sum  « 
of  ^1,402  flO.     Now  therefore,  in  order  that  full  and  speedy  justice  • 
n)ay  be  done  m  the  premises,  we  command  you,  that  of  the  goods  and 
chattels  of  the  said 

ill  your  bailiwick,  you  cause  to  be  made  the  sura  of  {1,86088,  the 
residue  of  the  said  sum  of  {1,402  60,  mentioned  in  the  said  writ  And  • 
if  sufficient  goods  and  chattels  of  the  said 

cannot  be  found  in  your  bailiwick,  that  then  you  cause'  the  said  siim 
of  {1,360  88  to  be  made  of  the  lands  and  tenements  of  the  said  • 

and  that  you  have  that  money  before  our  chancellor  in  our 
court  of  chancery,  on  the  31st  day  of  August  next,  wberesoeyer  it  shaM ' 
then  be,  to  render  to  the  said  ' 

according  to  the  decree  of  onr  ' 
said  court*     And  you  are  to  make  and  return  to  our  chancellor  in  our 
said  court  of  chancery,  on'  the  .  said  thirty-first  day  of  August  next,  * 
wheresoever  it  shall  then  be,  a  certificate  under  your  hand  of  the  man- 
ner in  which  you  shall  have  executed  this  our  writ,  together  with  this 
writ.    Witness,  &c« 

Riggs,  Sorr. 

Edmd.  Elmendorf,  clerk. 

r 

7.  Fi*  Fa./ar  ium  decreed  with  eoHt^  after  an  apfieal  to  Ike   cofi^rt  of 

errors. 

The  people,  &Cp  to  the  sheriff,  &c.  greeting.    Whereas,  on  the 
day  of  in  the  year  18        by   a  certain  decree, 

made  before  our  chancellor  of  our  said  state,  in  our  court  of  chancery, 
at  the  city  of  in  a  certain  cause  therein  depending,  wherein  A* 

B.  is  complainant,  and  C.  D.  is  defendant,  it  was  ordered,  adjudged, 
and  decreed,  that  {pro  ut  the  decree)  as  by  the  said  decree  remain- 
ing as  of  record  in  our  said  court  of  chanceiy,  at  the  city  of 
doth  and  may  more  fully  and  at  large  appear :  And  whereas,  on 
an  appeal  by  the  defendant  from  the  said  decree  to  the  court  for 
the  trial  of  impeachments  and  the  correction  of  errors*  it  was,  on  the 

day  of  in  the  year  18        ordered,  ad^ 
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I,  waAdectemA^hf  the  said'  court,  th«t  the  iiifi:d0QVM;of  oiir 
c^uitof  GbaMer^r^be  afif aied»  and  tkatthe  appellant  |i^  to  the  roipoa- 
dent  the  further  sum  of  for  ioterest  due  od  the  aum  ao 

deemed  lij.oiraeklooiirt  of okanceiji  to  be  paid  by  the  aaid  defeo* 
davtv  aMHalM  te  fuiiher  sum  of  for^the^  cetta  of  the  nspoiH* 

detitiD>d!|feiidf&g  the  aaid.  appeaL  NoV' therefore,  in:ordet  thai,  full 
aa4  speedy  jvetice  may  be  done  in>the  piemisea*  W£  oammaBd  you^ 

that  of  the  goods  aed  chattels  of  the  said  A.  B.  in  jour  bailitrick^ 
7oa,cai]se>to.bf»iiiade  which  before  our  said  chaoceilor,  in 

ouaeaid  count  of  dieu<;ery:,  vrea  decreed  to  the  said  C.  D.  aa  well  for 
the  as  for  his  coats  and  charges  so  decreied  as  aforesaid. 

Audjif  suftekot  goods  aod  chattels  of  the.  said  cannot  be 

found  within  your.bailiwiclc*  that  then  jo<i  cause  the  said  sum  of 

totbejaodeof  thelaqdsand  tenepienta  of  (he  said  A.  B. 
Aodithat  jaxtbaiKe  that  rooiiejF  before  oureaid  chancellor,  in  our  aaid 
court  of  chancery,  on  the  dfiy  of  where- 

soeMen  itshalL  thfin<  be^  to  render  to  the  said  C«  D.  according  to 
thedeoreestafoisesaid:  And  you  are  to  mafaeaqd  ret|im  to  our  said 
cbaaeelhHv  layout  eaid! court  of  otisonerys  qn^  the  said  day  of 

wfaecesoeverit  shall  then.be,  a  certificate,  under  your  hand 
oftfae  maner  in  which  youishall' have  e^ie^utod  this  omi!  wriU  together 
with  this  writ. 
Witness,  be* 


Since  the  publieation  of  the  preceding  standing  Rules  of  the  Court, 
the  foUopmng  Rules  haoe  been  pa9sed  asi^  published : 

In  Chanc$ry^  23,  IBlB. 

P3.  Ordere^Tbat'on  a  rehearing  of  a  cawe,  the.garty.  applying 
for  q.ttch  rehearing,  shall  open  and  close  the.  argument. 

Sills  vs.  Brown  &  Wife. 

in  CAa?Mj«7,.jriW.  2(U  1816.. 
^  Qndcn44!-Itet  vrborsmr^  defendant  sbatbceme  his  appear* 
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ance  to  be  entered,  but  shall  not  cause  his  answer  to  be  filed  in  due 
time,  an  ap^^catioo  maj  be  tberenpon  made  to  the  chancellor  without 
previous  notice,  bj  petition  stating  the  circumstances  for  an  order 
that  the  defendant  answer  the  compfoinant*8  blH  in  such  iime,  after 
service  of  a  copy  of  the  order  for  that  purpose,  as  the  chancellor  shall 
direct,  t>r  in  default  thereof  that  the  biH  be  taken  />no  K^onfes^o^and  tf 
the  defendant  shall  not  answer  within  the  thne  Ihnited  bj  sucfh  tfiriter, 
a  rule  for  taking  the  bill  pro  confksto  may  be  entered  as  of 'Coune,  on 
ffllng  an  affidavit  of  the  service  of  a  copjr  of  the  imid  order. 

95.  Of  rfrt-e«[-*That  so  much  of  rule  ¥7  as  refers  to  tosH  hr  copi^  xK 
the  master's  report  be  repealed,  and  in  lieu  thtereof  that  fhe  teaster 
shall  be  allowed  for  copies  of  the  draft  of  lliese  reports,  furnished  to  €)fe 
parties  in  those  cases  in  which,  by  the  practice  of  Ibis  ooiirt,  the  itaas*- 
ter  ought  to  deliver  a  draft  of  his  report  before  he  signs  it,  thai  fh* 
parties  may  take  objections — And  that  when  a  master  shall  take  an 
account  of  an  estate  or  an  adminlstratioh  theteofj  or  an  account  between 
the  parties  in  trade  or  other  account  under  a  decree,  not  coming  with- 
in any  specified  provision  in  the  Fee  bill,  or  when  ex^^etftfce^vhall 
be  rendered  in  the  aforegoing  eases  of  taWttg  ot  siatfAg  accoutit^  Hi^ 
taxing  toaster  may  make  such  further  allowance  aS  undev  H^  eftr- 
cumstances  may  be  just  and  wasonable,  bat  wibj»et  totfce  cfciweeK 
lor*a  revisal  at  the  instance  of  either  party  in  the  oause. 

Chancers  Dtdsim  Rttpteimg  InjmuHm.    PuMtkid  W*  df  Movttn^ 

ber,  1816. 

06.  The  omission  to  enter  the  order  for  the  injunction  with  the 
register,  arises  probably  from  the  practice  of  ordering  the  bilf  in  the 
first  instance  to  the  clerk,  who  issues  the  process  upon  the  production 
of  the  bill  with  the  allowance  endorsed,  but  the  practice  is  not  correct. 

Every  order  for  ati  injunction,  whether  made  by  the  chancellor  or 
by  a  master  in  his  absence,  ought  regularly  to  be  entered  with  the 
register  or  assisiant  register^  previous  to  the  sealing  of  the  process  by 
the  clerk— The  allowance  endorsed  on  the  bill  is  only  entered  as  an 
authority  to  the  register  or  assistant  register  to  enter  a  rule  for  that 
purpose,  and  the  clerk  is  to  act  upon  a  certified  copy  of  that  rule. 
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tn  Chaueery.    Pnhlithtd  I5A  of  October,  1 8  ir. 

< 

97.  Id  order  to  obviate  the  iocoveoieiices  arisiDg  Trom  the  irregular 
manner  in  which  copies  of  pleadings,  depositions,  reports  and  other 

•papers  are  at  present  made  out — It  is  ordered  bj  the  chancellor  that  in 
future  the  register,  assistant  register,  clerks,  masters  and  examiners  of 
this  court,  shall  in  the  copies  of  all  pleadings,  depositions,  reports  de- 
crees, and  other  papers  or  procedings  filed  or  remaining  as  of  record 
in  this  court,  which  they  shall  make  out  and  deliver  to  the  parties  or 
tf|eir  solicitors,  to  be  used  in  this  court,  and  in  all  transcripts  of  the 
name  to  be  transmitted  to,  or  used  in  the  court  for  the  trial  of  impeach- 
jnents  and  corrections  of  errors,  distinctly  mark  and  set  down  in  the 
jnaigin  thereof  the  number  of  the  pages  in  the  original  pleadings,  de^ 
positions,  reports  or  other  papers,  sovthat  all  the  office  copies  made  out 
]>jr  the  several  officers  of  this  court  may  in  this  respeet  agree  wi|h  eadi 
other. 

InChamery.    PublMed  l^ff  OcMer,  IS! 7. 

98.  Ordered — That  the. allowance  settled  by  the  cbaacellov  aa  a 
compensation  fqr  guardians,  executors  and  adminstrators  in  the  set-> 
tlement  of  their  accounts  (under  the  act  of  the. legislature]  for  re- 
ceiving and  paying  money,  shall  be  five  per  cent,  on  all  sums  not  ex- 
ceeding one  thousand  dollars,  for  receiving  and  paying  out  the  same^ 
Two  and  onehalf  per  cent,  on  any  excess  between  one  thousand  and 
five  thousand  doUain-^tiMl  one  per  cent,  for  allowance  for  all  above 
five  thousand  dollars. 
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AfFft>AVITS« 


Affidceoit  of  Service  of  Subpcsna,  from  the    Confession  of  the   De* 

fendant. 


In  Chaacer/A 


Complaioant, 
Between  (  and 

Defendant. 


A.  B.  of  the  citj  of  Neir-Tork,  the  complainant  in  this  cause^ 
maketh  oa^b,  that  on  the  day  of  he  h^ard  the  dt" 

fendant  in  this  cause,  own  and  confess,  to  Mr.  T.  C  (the  person 
to  whom  be  made  such  confession,)  that  he  the  said  defendant  was 
served  with  a  writ  of  subpcena,  issuing  out  of,  and  under  the  seal 
of  this  honorable  court,  rttumable  (the  return  of  the  writ)  at  the  suit 
of  this  deponent. 

Sworn,  £ic.  A.  B. 


An  f^fidavU  of  a  defendant^  and  his  so/icsW,  in  order  to  eniauge  putt* 

lieaiumf  the  coinflusft^  Mmg  returned* 


In  C/hancerjr. 


lA.  B  Plaintiff, 
Between  f  and 

(C.  1>.  Defendant. 


The  defendant  G*  O.  of  the  cky  gad  county  of  New-Tork,  and  6« 
F.  thft  defendant's  solicitor  in  this  cause,  severally  make  oath  aad  sa/i 
and  first,  the  said  defendant  C.  D.  maketh  oath,  that  the  depositioiia 
taken  in  this  cause,  by  virtue  of  a  commission  issued  for  that  purposf , 
out  of,  and  under  seal  of  this  honorabfe  court,  have  not  been  seen, 
read,  or  beard  read,  by  this  deponent,  nor  hath  this  deponent  been 
informed  or  acquainted  with  the  purport  or  contents  of  the  said  de- 
positions so  taken,  nor  will  this  deponent,  until  publication  shall  be 
further  enlarged  and  pass  by  the  order  of  this  honorable  court,  la 
case  such  order  can  be  obtained :  and  the  said  defendant  further 
saith,  that  he  bath  several  material  witnesses  to  examine,  as  he  is  in* 
formed  and  believes,  (to  wit,)  and  the  said  G.  D.  and  £.  F.  for 
themselves  severally  make  oath,  that  the  said  depositions  were  re- 
turned and  DOW  reaaia  in  the  custody  of  O.  HL  the  tle^k  la  court, 
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ttoopened  and  unpublished,  as  these  deponents  seTeralJy  beliet^  i 
and  further  say,  that  thej,  nor  neither  of  them,  have  net  seen  nor 
read  the  said  depositions,  nor  been  informed  of  the  contents  theneof, 
nor  will  they,  these  deponenfs,  or  either  of  them,  be  informed  of  the 
contents  thereof,  until  publication  shaN  be  further  enlarged,  and  pass 
by  the  fufther  order  of  this  honorable  court,  in  case  such  order 
be  obtained. 

Sworn  thi»  day  of  C.  D. 

E.  F. 


Affidavit  of  setting  an  order  to  eoi\firm  (he  Mast4r^»  Report  ukUis 

cchtse. 

In  Chancery* 


^  A.  B.  PlainUff, 
I         a 


between  <  and 

(  G.  D.  Defendant, 

O.  Gw  of  the  city  of  New-York,  mabeth  oath,  that  he  this  depo^ 
Ment  did,   on  the  day  of  personally  senre  the  de- 

fendant C.  D.  with  an  order  made  hi  this  cause,  bearing  date  t6e 
day  of    t  whereby  it  was  ordered,  that  the  report 

made  in  this  cause  by  Mr.  B.  one  of  the  masters  of  the  court,  dated 
Ihe  day  of  and  all  matters  and  things  therein  con* 

Ikined,  should  stand  ratified  and  confirmed  by  ihe  order,  authority, 
and  decree  of  this  honorable  court  to  be  observed  and  performed  by 
all  parties  thereto,  according  to  the  tenor  and  true  meaning  thereof, 
sinless  the  defendailt  having  notice  thereof,  should  within  days 

after  such  notice,  show,  tnio  this  court,  good  cause  to  the  contrary, 
and  at  the  same  time,  showinjg^  the  said  C.  IX  the  said  original  oider 
duly  passed  and  returned. 

Sworn  to  this  day  G.  6. 


Affidavit  of  serving  an  IvjvnciioH. 

In  Chancery. 

f  A.  B.  Complainant, 
]Setween<  and 

tC.  D.  Defendant. 

G*{U.  of  the  city  of  New-York,  makeA  oath,  that  he,  this  depe- 
Bent)  did,  on  the  day  of  personally  serve  the  d«« 
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feudant  in  tbis  cause  with  the  true  copy  of  an  iuj unction  in  this 
•cause  issued  put*  and  under  the  seal  of  this  honorable  court,  bearing 
date  the  day  of  ijist.  ^or  now  last  past ;)  and  fliis 

deponent  did,  at  the  same  time,  show  unto  the  said  defendant,  the 
original  writ  of  injunction,  undei  the  seal  of  tbis  honorable  court, 
whereby  the  said  defendant  was  enjoined,  &c.  here  set  forth  the  en- 
joining part  of  the  injqnctipq,  concluding  with  these  words,  or  to 
that  effect. 
Sworn,  &c.  O.  H,. 


Affidavit  that  the  Plaint^  hath  not  ^   Deeds  iwpdred  ctfUty  to 
annex  to  a  bill  of  Diecotery  before  it  bej^led, 

}f^  Chancerj-f 

r  A.  B.  Plaintiff, 
Between  <  and 

LC.  D.  Defendant* 

A.  6.  Plaintiff  in  this  cause,  maketh  oath,  that  tbis  deponent  hath 
not,  nor  to  the  best  of  his  knowledge,  remembrance  or  belief,  ever 
bad,  all  or  any  of  the  deeds,  evidences  and  writings  relating  to  the 
estate  in  question  in  this  cause,  and  which  are  mentioned  in  this  de* 
ponent*8  bill,  exhibited  in  this  honorable  court  against  the  said  de- 
fendant ;  nor  doth  this  deponent  know  where  the  said  deeds,  evi* 
denees  and  writings,  or  any  of  them  now  are,  unless  they  be  in  th^ 
custody  or  power  of  said  defendant. 

Sworn,  &c.  A   B. 


ji^Mamit  to  he  made  by  the  Complainant  on  bringing  abiUof  Initer* 

pleader* 

In  Chancery. 

r  A.  ip.  Con)plainapt| 
Between  <  and 

IC.  D.  Defendant. 

A,  B.  Complainant  maketh  oath,  that  this  bill  is  not  exhibited  by 
the  consent,  knowledge  or  collusion  of  the  defendant  in  the  bill  men- 
tioned, but  merely  of  his  own  free  will,  for  relief  in  this  honorable 
court. 

Sworn  to,  &c«  A.  3. 


jO'pBinttx. 


66  annexed  to  a  bill. 


In  Chancery. 

A.  B.  Cppiplaioant^ 
Between  Z  and 

Defendant. 


(CD. 


A.  B.  the  plaintiff  in  this  cause,  maketh  oath,  that  some  time  since, 
to  wit,  on  &c.  last,  the  writings  now  sued  for  in  this  cause,  were  in 
his,  this  deponent's  custody  and  possession  ;  but,  since  the  said  time, 
he,  this  deponent,  hath  actvalljr  lost  them  :  and,  tfais  deponent  far* 
ther  saitb,  thai  he  doth  not  know  where  the  said  writings  are,  unless 
they  are  in  the  bands  or  custody  of  the  said  defendants,  some  or  one 
of  them,  or  else  that  the  said  writings  are  now,  or  late  were,  in  the 
custody  of  the  said  defendant  I.  K*  as  he  is  credibly  informed,  and 
yerily  believes. 

Sworn  to,  ire,  A.  B. 


^fidaioU  qJ  a  wiWm  hting  old  and  infirm^  tq^n  a  ptUtU 
him^  4rc.  Oe  Bene  Ewe  6e^re  iu%u  joimd* 


In  Chancery. 

Plaintif, 
Between  {  and 

Defendant. 


f  A.B. 
(CD. 


A.  B.  Plaintiff  in  this  cause,  maketh  oath,  that  G.  H.  of  the  city  of 
New-York,  gentleman,  is  a  very  material  witness  on  his  behalf  in  this 
cause,  and  without  whose  evidence,  this  deponent,  aa  he  is  adirise4» 
(and  verily  believes,)  cannot  safely  proceed  to  a  hearing  in  this 
cause,  is  now  in  the  seventieth  year  of  his  age,  as  he,  the  8ai<}  G* 
H.  informed  this  deponent.  And,  this  deponent  further  saith,  that 
the  said  G.  H.  appears  to  be  very  weak  and  infirm,  and  in  a  decli- 
ping  way,  apd  from  hif  advanced  years,  in  all  probability  not  likely 
to  live  long. 

Qwpm  to,  Uo,  A*  S« 


APFENDix«  aar 


SoUmtoTu 


V  Chancery. 


C  A.  B.  Complainant, 


Between  <  and 

f  C.  D.  Deflendattt. 


O.  H.  of  the  citj  of  New- York,  maketb  oath,  that  be,  this  depo- 
nent did,  on  the  day  of  inst.  deliyer  unto  Mr* 

solicitor  for  the  defendant,  a  true  copy  of  a  writ  of 
e^cution  of  a  decree,  hearing  date  daj  of  and  at 

the  said  time,  showed  him  the  said  writ  of  e^^ecution,  under  the  seal 
of  this  honorable  court,  wherebj  the  defendant  was  enjoined  and  di- 
rected«  Sic. 

Sworn,  4«.  A.  B. 

G.  H. 

jffidamt  of  having  discovered  new  matter  Jhr  a  bill  of  review. 
Ill  GbaMer/, 


A«  B.  ComplaioaDt^ 
Between  {  and 

Defendant. 


rA«B. 
LCD, 


C.  D.  the  ik^endant,  make^  oath,  that  siace  the  time  of  pro* 
nouncing  the  decree  in  this  cause,  he,  this  deposent,  bath  discovevedl 
new  matter  of  consecjueMce  in  the  said  cause,  particular!/,  that  the 
plaiatiff,  on  ke.  did  &c.  whkh  this  deponent  could  not  possibly 
know,  so  as  to  make  use  theMckf,  in  his  defence  at  the  time  #f  pto* 
«QunciBg  said  decree. 

Swera,  Sv^         ^  *     C.  D. 

,/^ffidamt  to  grovgnd  an  applicc^iofK  for  a  comrwiion  to  e^ambue  wit" 

nee$pt  abroad. 


In  Chancery. 


i  A.  B.  Complainant, 


Between  I  and 

(  C.  D.  Defendant 


A.  B.  of  the  city  of  New-Tork,  the  plaintiff  above  named,  maketh 
oath,  and  saith,  that  this  cause  is  now  at  issue,  and  this  deponent  is 
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desirous  of  proceeding  therein.  And  this  deponent  further  saithf 
that  he  hath  several  naterlal  witnesses  to  examine,  who  now  live, 
and  reside  in  Charleston,  in  South^Carolina,  as  this  deponent  hath 
been  informed,  and  veril/ believes  ;  and,  parti cularlj  John  Edwarda, 
and  James  Stiles,  who  are  subscribing  witnesses  to  certain  inden- 
tures of  lease  and  release  in  the  pleadings  in  this  cause  mentioned* 
And  this  depenent  saith,  he  is  advised,  he  cannot  safely  proceed  to 
a  hearing  in  this  causci  without  the  testimony  of  such  witnesses. 
8wom  to,  4^.  A.  B. 


Afidaoit  in  suppwi  of  a  petUum  or  motion  to  enlarge  pMieatiani 

where  ptMieation  it  patied. 


In  Chancery. 


r  A.  B.  Complainant, 


Between  <  and 

LC.  D.  Defendant. 


C  D.  of  the  city  and  county  of  New-York,  the  aboved  named  de- 
fendant in  this  cause,  and  £.  F.  his  solicitor,  of  couofy, 
being  duly  sworn,  severally  make  oath  and  say;  and,  first,  this  depo«» 
nent,C.  D.  for  himself  saith,  that  the  depositions  taken  in  this  cause 
have  not  been  seen,  read,  or  heard  read  by  this  deponent;  nor  hath 
this  deponent  been  informed  or  acquainted  with  the  purport  or  con- 
tents  of  said  depositiokis,  nor  will  this  deponent  be  informed  tbeMof, 
until  publication  shall  be  enlarged,  and  pass  by  the  order  of  this  bo* 
norable  court,  in  case  such  order  can  be  obtained  ;  and,  this  depo* 
Bent  0.  D.  further  saith,  that  he  hath  several  material  witnesses  to 
examine,  and,  particularly  J.  W.,  J.  8.  and  O.  R.  of  the  county  of 
Westchester,  as  he  is  informed,  by  his  said  solicitor,  and  verily  be- 
lieves; and,  these  deponents,  C.  D.  and  £.  F.  for  themselves  seve- 
rally, make  oath  and  say,  that  they,  or  either  of  them,  to  the  know- 
ledge  or  belief  of  the  other,  have  not  seen,  read,  or  heard  read  the 
said  depositions,  or  been  informed  of  the  contents  thereof,  until  pub- 
lication shall  be  enlarged,  and  passed  by  the  order  of  the  honorable 
pourt,  in  case  such  order  can  be  obtained. 

gworn  &c.  C.  D, 

E,  F, 
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Affidavit  of  serviet,  of  order  Nisi,  for  cofifirming  a  report. 

tn  Chancerjr. 

r  A.  B.  CoropUinant^ 
Between  <  and 

LCD.  Defendant. 

E.  F.  solicitor  for  the  plaintiff  in  this  cause,  maketh  oath,  that  he 
did  on  the  day  of  inst.  personally  serve  the  aboVe 

named  defendant,  C.  D.  with  a  true  copy  of  an  order  made  in  this 
cause,  dated  the  day  of  inst.  whereby  it  was  or- 

dered, that  a  report  made  in  this  cause  by  one  of  the  Mas- 

ters of  this  court,  dated  the  day  of  last  past,  and 

all  the  matters  therein  contained,  should  stand  ratified  and  confirmed 
by  the  order,  authority,  and  decree  of  this  court,  to  be  observed  and 
performed  by  all  parties  thereto,  according  to  the  tenor  and  true 
meaning  thereof,  unless  the  defendant  having  notice  thereof,  should 
within  days  after  such  notice,  show  unto  the  court,  good  caqse 

to  the  contrary.  And  this  deponent,  at  the  time  of  such  service, 
shbwed  to  the  said  defendant  the  said  original  order  duly  passed  and 
entered. 

Sworn,  ^-c.  E.  F. 


Affidavit  of  service  of  rubpcma^  to  ohtain  an  injunction  to  stay  pro'' 

ceedings  at  law. 
Id  Chancery. 

f  A.  B.  Complainant, 
Between  <  and 

LC  D.  Defendant. 

E.  F.  of  the  city  and  county  of  New-Tork,  maketh  oath  and  saitb, 
that  he,  this  deponent,  did,  on  the  day  of  inst, 

deliver  to  and  leave  with  the  servant  of  the  said  C.  D.  at  his  house  in 
street.  No.  a  subpoena,  issuing  out  of,  and  under  the  seal 
of  this  honorable  court,  at  the  suit  of  the  above  named  plaintiff,  and 
informed  the  said  servant  the  contents  thereof,  and  that  said  Servant 
then  told  this  deponent,  that  he  lived  in  the  said  house  of  the  said 
C.  D.  by  which  subpmna,  the  defendant  C.  D.  was  to  appear  in  this 
honorable  court,  at  thesuit  of  the  above  named  plaintiff,  immediately 
after  the  receipt  thereof. 

Sworn,  4*c.  E.  F. 
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jifidavii  cf  tervice  of  a  tuhpinm  to  teUify. 
Iq  Chancerjr. 


A-  B.  ComplainaDty 
Between  i  and 

Defendant 


rA  B. 

LCD. 


£.  F.  of  the  city  andcouotj  of  Ntw-York,  maketh  oath,  and  saitb, 
that  he  did,  oo  day  of  last  past,  personally  ^enre 

Esquire,  with  a  subpoena,  iasuinf;  out  of  and  under  the 
teal  of  this  honorable  court,  by  delivering  unto,  and  leaving  with 
hin»  the  said  subpoena,  under  seal  as  aforesaid.  And  this  deponent 
did  then  give  to  him  sum,  by  which  said  subpo&na  the  said 

was  immediately  to  appear  in  this  courti  to  testify  for 
plaintiff  in  this  cause. 
Sworn,  4rc.  E*  F. 


jtjidavit  to  ground  an  application  to  the  court,  for  an  order  for  a  com- 

fliutioit  to  examine  witnesus  abroad. 

In  Chancery* 

r  A.  B.  Complaiaatit» 
Between  <  and 

LC.  D.  Defendant 

A.  B.  the  plaintiff  above  named,  maketh  oath,  and  saith,  that  this 
cause  is  now  at  issue,  and  this  deponent  is  desirous  of  proceeding 
therein.  And,  this  ^deponent  further  saith,  that  he  bath  several  mate- 
rial witnesses  to  examine,  who  now  live  and  reside  in  that  part  of  the 
kingdom  of  Great  Britain  and  Ireland,  called  Scotland,  as  this  depo- 
nent has  been  informed,  and  believes,  who  can  prove,  &c.  &c.  and 
are  sebscribing  witnesses,  to  certain  deeds  and  instraments,  in  the 
pleadings  in  this  cause  mentioned ;  and,  this  deponent  further  saith, 
that  Ke  is  adv4sed,  that  be  cannot  safely  proceed  to  a  hearing  in  thfo 
cause,  withoat  the  testimony  of  such  witnesses. 

Sworn,  lie.  A.  B. 


■ 
» 


♦     .  -.♦ 
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Jot  tthearing  a  cotite. 


in  Chancerj. 


(  A.  B.  ComplainaDt, 


Between  I  ^bd 

(  C.  D.  Defendant 


To  the  Honorable  James  Kent,  Chancellor  of  the  state  of  New-Tork. 

The  humble  petition  of  0.  D. 
Sheweth : 

That  joor  petitioner  finds  himself  much  ajgrieyed,  by  a  decre- 
tal order  made  in  this  cause,  the  daj,  lie.  bj,  &c.  whereby  joui  pe- 
titioner is  ordered^  and  directed,  to  pay  unto  the  plaintiff,  the  sum  of 
%        &c.  by  next,  with  interest  for  the  same,  from  the  time  of 

the  said  hearing ;  which  sunt  of  ^  or  the  greaier  part 

thereof,  having  been  long  since  paid,  and  proof  thereof  made,  as  your 
petitioner  conceives,  and  is  advised : 

Tour  petitioner  humbly  prays,  that  your  hdnor  would  b^  pleased 
to  grant  a  rehearing  in  this  cause,  before  your  honor ,  h^,  sut^ 
mitting  to  pay  what  costs  the  court  shall  award,  in  case  his 
complaint  be  found  groundless. 
And,  4>c 


•'y 


fMtion  to  enhtrgi  Hme  for  payment  of  money , 

I 

In  Chantety. 

fA.  B.  Complainant, 
Between]  and 

CC  D.  Defendant 

To  the  Honorable  James  Kent,  (Jhancellor  of  the  state  of  New-Tork. 

The  humble  petition  of  C.  H, 
Sheweth : 

That  on  the  day  of  last,  your  honor  was 

pleased  to  order  your  petitioner  to  bring  into  this  court,  the  sum  of 
$  within  a  week  then  next,  and,  thereupon,  the  injunction  to 

be  continued  to  the  hearing ;  that  the  matter  arising  in 
your  petitioner  has  not  been  able  to  get  the  same  money  returned, 
but  the  defendant,  having  three  several  judgments  for 

V 
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each,  against  your  petitioner  and  bail  bonds,  they  have  very  good 
security,  and  your  petitioner  shall  ffieeclily  get  the  money  returned 
and  paid  into  court. 

Tour  petitioner  tbeiefore  hunbiy  prays  your  honor    to  enlaige 
the  time  for  bringing  the  said  money  into  court,  till  the 
inst.  and  to  stay  all  the  proceedings  in  the  mean  time. 
And|  &c. 


Petition  to  withdraw  a  Plea^ 


In  Chancery. 


f  A.  B.  Complainant, 


Between  <  and 

CO.D.  Defendant. 


To  the  Honorable  James  Kent,  Chancellor  of  the  itate  of  New-Tork 

The  humble  petition  of  the  defendant, 
Sheweth : 

That  the  plaintiff,  having  filad  his  bM  in  this  beiiombie  court 
against  your  potttioner,  and  your  petilimier  having  put  in  his  plea, 
aod  4enuirer  thereto,  your  petitioner  is  sinee  advised  to  tnakte  other 
defence  to  the  said  bill. 

And  your  petitioner,  therefore  prays  your  honor,  ttxst  he  may 
withdraw  his  said  plea  and  demurrer,  upon  the  payment  of 
costs.    And,  4*0. 


»r  fir6ce$$  4f  contempt,  returnable  imnudiaieljf^ 

In  Chanceiy. 

a  A.  B.  Complainant^ 
Between  c         and 

{C.V.  Defendant. 

To  the  UooombU  JAnes  Kent,  Chantellor  of  the  state  ofNew-Torfc. 

The  bumble  petition  of  the  praiutiff, 
Sbewetfa : 

That  yodr  petitioned,  in  term,  last  past,  ekbiblted  his 

biH  in  this  honorable  court  against  the  defendant,  to  which  the  said 
defendant  appeared,  but  hath  neglected  to  ptit  in  his  answer  thereto ; 


and,  ttito  tald  defeii4ant,  living  aad  Te»idi<g  wkttim  tbe  Mtetiee  of 

miles  from  as  bj  the  affidavit  aonezed  appeafs : 

Your  petitioner,  Ibafefore,  most  humblj  prajs  jour  honor,  that 

he  ma  J  be  at  liberty  to  make  out  process  of  cobtempt  against 

tbe  said  defendant,  for  want  of  bis  answer,  returnable  im- 

mediateij.     And,  &c. 


Petition  to  amend  a  billy  by  adding  a  defendant. 

In  Chancery.  ^ 

r  A.  B.  Complainant, 
Between  <  and 

{,€.  D.  Defendant. 

To  the  Honorable  James  Kent,  Chancellor  of  the  state  of  New*Yoikf 

Tbe  bumble  petition  of  tbe  defendant, 
Sheweth : 

That  your  petitioner,  in  t^rm,  last  past,  exhibited  his 

bill  in  this  honorable  court  against  tbe  defendant,  to  which  the  said 
defendant  appeared,  but  hatb  negleoted  to  put  in  bis  answer  thereto; 
and,  tbe  said  defendant,  living  and  residing  within  the  distance  of 
miles  of  as  by  the   affidavit   hereunto  annexed 

appears : 

Tour  petitioner,  therefore,  moet  humbly  prays  your  honor,  that 
be  may  be  at  liberty  to  make  out  process  of  contempt  against 
the  said  defendant,  for  want  of  his  answer,  returnable  im« 
mediately.    And,  4*0. 

Petition  to  amend  a  billy  on  fiaymmU  of  costa^ 

In  Chancery. 

r  A.  B.  Complainant, 
Between  <  and 

l^C.D.  Defendant 

To  tbe  Honorable  Jameif  Kent,  CbaiLcaBor  of  Ibe  state  of  New- York. 

The  bumble  petition  of  1^  plaiatifl^ 
Bhewelh; 

That  your  petitiasmr,  having  filed  his  Mil  in  tins  honorable  court 
against  the  defendant,  C.  D*  bath  only  put  in  bis  answer  thereto, 
^none  other  of  tbe  defendants  having  yet  appeared  thereto^)  upon  pe^ 
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pml  of  wtiofe  ftfiswer,  your  petitioDer  it  advised  bj  bit  couoseU  U> 
amend  bis  bUI : 

Your  petitioner,  tberefore,  moat  bomblj  prajt  jovr  bonor,  tbat 

be  may  be  at  liberty,  to  amend  1^  hnU^  opoi|  tbe  payment 

of  costs.    And,  4^* 


Petition  of  a  defendant^  to  be  admitted  in  Forma  Pauperis. 
In  Cbapcery* 


A.  B.  Complainant, 
Between  i  and 


LC.  D.  Defendant. 

To  tbe  Honorable  James  Kent,  Cbancellor  of  tbe  9tafe  of  New-Toric. 

Tbe  bumble  petition  of  tbe  defendant, 
^beiretb  : 

Tbat  your  petitioner  is  served  witb  process,  (p  appear  to,  and  an- 
swer tbe  plaintiff's  bill,  but  being  very  poor,  (as  by  affidavit  appears,) 
is  by  reason  of  sucb  bis  extreme  poverty,  unable  to  make  bis  defenc^ 
thereto,  if  not  permitteid  to  defend  in  Forma  Pauperis  : 

Tour  petitiooer,  therefore,  humbly  prays  your  honor,  to  admit 
him  to  defend  this  suit  in  Forma  Pauperii,  and  to  assign  bini 
for  bis  counsel)  Mr.  ■'■    ■  '     '  .    And,  &c.  \ 


Petition  for  time  to  ai^er. 
In  Chancery. 


f  A.  B.  Complainant^ 


Between  c         and 

I C.  D.  Deiendfnt 

To  tbe  Honorable  James  Kent,  Chancellor  of  tbe  state  of  New-Tork. 

The  humble  petition  of  the  defendant, 
jSbeweth: 

Tbat  the  plaintiff,  having  filed  his  bill  in  this  honorable  court, 
against  your  petitioner,  and  othen,  whereto  your  petitioner  bath  a|^ 
ipieared,  and  taken  an  oiBce  copy  thereof,  and  his  time  for  answeriilg' 
hot  being  yet  expired,  nor  being  in  contempt : 

Your  petitioner,  therefore,  most  humbly  prays  your  honor,  t% 
grant  unto  your  petitioner,  a  month's  time  to  plead,  answer  or 
deipuVi  to  the  ^lainfiff'a  biU«    And,  4^. 


APPENDIX.  45 


PetiUon  of  Feme  Covert,  to  OMwer  wiikoui  her  hu$baii^. 

In  Chaocerj. 

r  A.  B.  Complainant, 
Between  <  and 

Cc.  D.&.  £.  F.  Defendants. 

To  the  HoMfible  Janet  Kent,  Obaiicellor  of  the  state  of  New-Tork. 

The  bumble  petition  of  the  defendant,  £.  wife  of  the  deft.  C.  D. 
Sheweth : 

That  tbe  plaintiff,  hath  exhibited  his  bill,   in  this  honorable 
court,  against  your  petitioner,  and  her  said  husband,  whereto  your 
petitioner  bath  appeared ;  and,  in  regard  of  your  petitioner's  said 
husbandi  bath  absconded,  and  lived  separate  from  her  these 
yeais: 

Your  petitioner,  therefore,  most  humbly  pi^ys  your  honor,  that 
she  may  be  at  liberty  to  put  in  her  answer  to  the  plaintiff's 
said  bill,  without  hpr  husband.    And,  &c. 


Petition  for  time  to  answer,  and  rettam  a  dedimus, 

la  Chancery. 

fA.  B.  Complainant, 
Between  \  and 

LC  D.  Defendant. 

To  the  Honorable  James  Kent,  Chancellor  of  the  state  of  New-Tork. 

The  humble  petition  of  the  defendant, 
Sheweth : 

That  the  plaintiff,  having  filed  his  bill  against  your  petitioner, 
be  has  appeared  thereto,  and  taken  a  copy. 

That  your  petitioner,  residing  in  the  county  of  a  cpmmis* 

sion  is  issued,  to  take  his  answer,  and  made  returnable  in 
weeks,  4^  but,  your  petitioner  finds  he  shall  not  be  able  to  return 
the  same  within  the  time  limited  by  the  strict  rules  of  the  court,  and 
forasmuch  as  your  petitioner  is  not  in  contempt,  nor  has  yet  any  or- 
der for  time : 

Your  petitioner,  humbly  prays  your  honor,  that  he  may  have 
time  to  put  in  his  answer  to  the  said  bill,  until  and 

that  all  process  of  contempt,  for  wattt  thereof,  be  in  the  mean 
fime  stayed.    And,  4>c. 
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10  exmnim  a  mtneu  De  B«M  EiM^  before  ieme 

In  ChaneeTj. 

r  A.  B.  Complaioant, 

BetwteD  <  an<l 

VC.  D.  Defendant 

To  die  Hfonorabk  James  Kent,  Obancellot  of  die  lUte  of  New-TeiL 

Tbe  bumble  petition  of  tbe  cottplainaat> 
8heweth : 

Tbat  your  petitioner,  faaving  filed  bis  bill  in  tbis  honorable  <HNirt» 
ngamst  tbe  said  defendant,  whereto  be  batb  appeared  ;  but,  Ae  said 
defendant,  iivin|;  a  g;reat  distance  from  in  tbe  countrj,  be  batb 

obtained  line  to  put  m  his  answer  till  the  first  daj  of  next  term. 

That  one  G.  H.  of,  &c.  gentleman,  a  wery  material  witness  fot 
your  petitioner  in  tbis  cause,  and  witbout  tbe  benefit  of  whose  evi- 
dence your  petitioner,  (as  be  is  advised,)  cannot  safely  psbceed  to  a 
hearing  of  this  cause ;  and  the  said    *•  H.  being  years  of 

age,  or  upwards,  and  very  wealc  and  infirm,  so  that,  in  all  probability, 
be  may  not  live  till  your  petitioner  can  bring  his  cause  to  an  issoe^ 
as  by  the  aftdavit  annexed  appears  : 

Tour  petitioner,  therefore,  most  humbly  prays  your  honor,  tbat 
be  may  be  at  liberty,  forthwith,  to  examine  the  said  G.  H. 
De  Bene  Esse,  as  a  witness  ier  your  petitioner  in  this  causOj 
saving  adi  JMst  exceptions.    And,  d(c« 
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1I9TI0B9  OW  4[«TK>K« 

fioiiees  of  Motion^  that  a  hill  may  itand  dismissed  far  maniof 

prosecution. 


In  Chancery. 


C  A.  B.  Cottiplainant, 


Between  f  Stnd 

(  C.  D.  Defendant. 


Sir, 

Please  to  take  notice,  that  the  defendant  intends  to  move  this 
honourable  court,  on  Monday  next,  the  iost.  or  as  soon  there* 

after  as  counsel  can  be  heardl,  that  the  plaintiff's  bill  may  stand  dis- 
missed out  of  this  court,  for  want  of  prosecution,  with  costs,  to  be 
taxed  bj  one  of  the  taxing  masters  of  this  court. 

Touxta  Qbp« 

I).  E.  Solicitor  for  defendant. 

^o  P.  G.  Solicitor  > 
for  the  plaintiff.  > 


To  invest  a  sum  of  money  in  stocky  and  to  appcint  a  receiver  to 

get  in  the  arrears  of  renU 


In  GhaDCefy* 


C  A.  B.  Complainanty 


Between  <  ajod 

(  C.  D.  Defendant. 


Sir, 

PleMe  to  take  ootte,  that  the  c^mrt  wIM  be  m^md  en  TneadajT, 
the  day  of  .  msMif  or,  ei  toon  after  as  counsel  can  be 

heard,  on  the  part,  and  on  behalf  of  A.  B.  the  plaintiff  above  named, 
that  the  sum  of  cash  in  the  bank,  standing  in  the  name  of  the 

assistant  register  of  this  court,  in  trust  in  this  cause,  may  be  laid  out 
and  invested  in  bank  stock|  in  the  name  and  with  the  privity  of  the 
said  assistant  register,  subject  to  the  further  orders  of  this  court,  and 
that  the  late  lecf  ir«r  of  the  peotf  aed  pfoSls  of  the  ealales 

ii^  quf sUoa  in  this  caAiae,  mej  f9j  into  the  lnuik«  in  the  name  ef  the 
seM  ansistant  legiftter,  in  trust  in  thia  oMifte,  ik^  sum  ef 
beipg  the  baUnce  in  hit  hands  upon  ,tfaa  foot  ^f  bis  last  aecotint ; 
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and,  that  the  same,  when  so  paid  in,  maj  be  laid  out  and  invesCed  iti 

like  stock,  and  that  a  new  receiver  maj  be  appointed,  -to  get  all  the 

arrears  of  rent,  and  from  the  several  tenants  of  the  premises. 

Dated,  this  day  of 

Tour's,  8cc. 

E.F.Sorr.  for  Plaintiff. 

To  N.  A.  Solicitor  > 
for  Defendant.    ^ 


Notice  of  motion  to  produce  a  deed  at  tht  hearing  of  a  eume. 

In  Chancery. 

C  A.  B.  Complainant, 
Between  <  and 

I C.  D.  Defendant. 

The  defendant  intends  to  move  this  honorable  court,  oo  Tuesday 
nelt,  being  the  day  of  or  as  soon  after  as  coassel 

can  be  heard,  that  the  complainant  may  produce  at  the  j|earingof 
this  cause,  the  settlement  made  on  the  marriage  of  C.  D.  and  £•  his 
wife,  (the  father  and  mother  of  the  defendant  C.  D.)  bearing  date  the 
day  of  and  also  the  lease  of  the  premises  in  ques- 

tion, bearing  date,  the  day  of  granted  to  the  de- 

fendant for  years,     bated,  the  day  of  18  It. 

£•  F.  Defendant's  solicitor. 

To  O.  H.  Efiq.  Com-  > 
plainant's  solicitpr. ) 


NoHce  of  moHon  to  amend  a  IriU^  eo  as  not  to  dusolve  the  vi^fmuion' 

alteady  tented. 


In  Chancery. 


r  A.  B.  Complainant, 


Between  i  and 

CC.  D.  Defendant. 


The  complainant  intends  to  move  this  honorable  court,  on  Tues< 
day,  the  day  of  inst.  or  as  soon  thereafter  as  coun- 

sel can  be  heard,  that  he  may  be  at  liberty  to  amend  his  bill,  by 
adding  parties,  amending  defendant's  office  copy,  and  praying  no  fur* 
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Ihep  answer,  without  prejudice  to  the  injuDCtion  already  obtained. 

Dated,  day  of  1818. 

£.  F.  Compl'ta  Solicitor* 
To  O.  H.  Esq.  DePts  }  .  ^ 

Solicitor.  y 


HtUct  to  Hdatge  pvhlieatiim,  until  defendaiU  in  a  crois  ean$€  Amli 

have  answered  ike  crou  bill. 

In  Cbancery^ 

(  A.  B.  Plaintiff, 
Between  <  and 

\  C.  D.  Defendant. 

The  said  C.  D.  the  defendant  in  the  original  cause,  and  complain* 
ant  in  the  cross  sait,  Intends  to  move  this  court  on  Tuesday  next,  (he 
day  of  inst.   or  as  soon  after  as  counsel,  can  be 

heard,  that  publication  in  the  original  cause  may  be  further  en- 
larged, ukltil  a  fortnight  af^er  the  defendant  in  the  cross  cause  shall 
have  fully  answered  the  said  bill.     Dated,  the  day  of        1818. 

E.  F.  Solicitor  for  Defendant. 

To  G.  H.  Esq:      > 
Sol'r  for  Compl't.  \ 
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CtRTIFltATES. 

of  the  tfpowtmeni  of  a  guardian,  tmd  ca/ilMHi  of  tka 
iwer  by  tueh  guardian. 

To  the  Honorable  Jamea  Kent,  Chancellor  of  the  state  of  Neir-Yoik* 
We  whose  names  are  hereunto  subscribed  in  pursuance  of  the 
commission  hereunto  annexed  to  us,  and  to  others  directed,  did 
cause  C  F.  the  infant  in  the  said  commission  named,  to  come 
before  us,  who  chose  G.  H.  of  the  city  of  New  York,  gentle* 
man,  to  be  his  guardian,  to  answer  and  defend  this  suit  in  his  behalf, 
and  thejr  have  assigned  G.  H.  to  be  his  guardian  accordingly,  and 
4he  said  G.  H.  in  the  said  city  of  New  York,  was  on  day  of 

awom  on  the  Holy  £yangelists,  to  the  truth  of  the  answer 
of  the  said  E.  F.  as  his  guardian,  by  yirtue  of  the  said  commission 
before  us.     I>ated  thia  day  of  1818. 

li.  M. 

N.  O. 

Certificate  Jrom  the  clerk  that  there  were  no  praceedinge  had  a/Ur 

replication. 

In  Chancery. 

rA.B.  Complainant, 
Betwcfisn  i  and 

LC.  D.  Defendant 

These  are  to  certify,  that  the  defendant's  answer  to  the  plaintilS 
Bill,  was  filed  the  day  of  to  which  the  plaintiff  re- 

plied the  day  of  sinoe  wbith  there  hare  been  ■• 

further  proceedings,  as  appears  by  my  book. 

Dated  this  day  of  1818» 

Ehniendorf^  cUriL 

CertificaU  cf  no  afipearanee  or  anawer  being  filed. 

In  Chancery. 

>  r  A.  B.  Complainant, 

Between^'  and 

lO.  D.  Defendant 

These  are  to  certify,  (hat  the  bill  in  the  aboTO  cause  wis  SM  Ui 
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my  office,  on  the  day  of  and  that  no  appearance 

or  antirer  has  been  filed  with  me  on  the  part  of  the  said  defendant 
Dated,  1818. 


Certificate  of  the  Examiner  of  the  defendant  not  attending  to  be 

examined^ 


In  Chancery. 


C  A.  B.  Complainant, 


Between  c  and 

(C.  D.  Defendant. 


These  are  to  certify,  that  on  the  day  of  1818, 

ioterrogatorlei  were  exhibited  in  my  office  by  the  complainant  in 
this  cause,  for  the  examination  of  the  defendant,  touching  a  con- 
tempt, alleged  to  be  by  him  committed,  for  breach  of  an  injunc* 
lion  obtained  in  this  cause,  since  which  time  the  defendant  hath  not 
attended  to  be  examined  thereupon. 

Dated  this  day  of  ^1818. 

A«  B.  Exantner. 


A  MoMUrU  CertificaU  of  6ooib,  papere^  and  writing$9  beimg  Ufi  mH^ 

klm  puxeu0U  to  a  decree. 


In  Chancery. 


I  A.  B.  Complainant, 


Between  /  and 

(  C.  D.  Defendant 


In  pursuance  of  a  deeree  made  on  the  hearing  of  this  oaq^e,  bear- 
ing date  the  day  of  1818, 1  have  been  attended  by 
the  solicitor  for  the  complainant,  and  by  the  defendant  C.  D.  and  by 
bis  solicitor;  and  the  said  defendant  hath  this  day  produced  before, 
^nd  left  with  me,  several  books,  papers,  and  writings,  by  affidavit 
and  schedule,  and  hath  by  the  said  affidavit  made  oath,  that  be  hath 
no  other  books,  papers,  or  writings,  in  his  custody,  or  power,  con- 
cerning the  matters  in  question  in  this  cause,  than  which  are  men- 
tioned and  set  forth  in  the  said  schedule,  (saving,  and  except  as  the 
said  affidavit  is  excepted,)  all  which  1  humblv  certify  to  this  honora- 
We.c<Htrt    Dated  this               day  of  1818. 

J.  H.  Blaster  in  Chancery. 


m  APnarDix. 

A  Master's  Ceriificoitit!^hat  a  cotianission  to  txamine  xciinesses  is 

necessary, 

la  Cban^ei^* 

r  A.  B.  Complainant, 
Between  <  and 

LC.  D.  Defendant, 

In  pursuance  of  tbe  decree,  made  on  the  hearing  of  this  cause, 

dated  the  day  of  last  past,  1  bare  been  attended  by 

tbe  coQ)|)lainant*8  solicitor,  and  the  said  complainant^s  solicitor  hav- 

ing  exliihited  before   me  a  charge  in  behalf  of  several  creditors  of 

£9quire,  deceased >  the  testator  in  the  said  decree,  named  in 

re<t})ect  to  several  debts  claimed  to  be  due  to  them  respectively  from 

fhe  s»id  testator's  estate  on  several  mortgages     And,  it  being  afleged, 

'XhaX  the  said  Creditors,  and   their  witnesses,   who  can  prove  such 

charges,  live  or  reside  in  the  county  of  I  humblj  certify, 

that  1  think  it  rm^nriMble   a  commission  should  issue  there  for  the 

examiniiion  of  sa  «}  creHifors  jnd  their  witnesses,  returnable  without 

deUy  ;  cherein   the   couiplainant   and   defendant  may  join,  if  tbejr 

think  fit,  that  being  tbe  day  of  1818. 

*  J.  H. 


'  The  Form  «f  n  Judge's  Ctrtijltatti  qf  the  Trial  at  the  sittings  of  an 
action  brought  by-  on  order  of  tl^e  Court  of  Chancery. 

|n  Chancery. 

')     r  rA.  B.  Plaintiff, 

Between  i  and 

.•  ,       .{       '\  LCD.  Defendant. 

I  do  hereby  certify  to  his  honor  tbe  Chancellor,  that  this  cause 
Was'tried  before  me,  at  the  last  sittings,  holden  for  the  cfty  and  coun- 
ty of  N'ew-Ybrk,  by  a'  special  jury,  after  a  view  of  tbe  places  in 
question;  and  that  the  verdict  given  Tor  the  plaintiff  (particularly  set 
forth  in  tbe  postea,)  was  to  my  satisfaction  ;  that  the  trial  lasted  abottt 
hours  ;  and  a  great  deal  of  written  evidence,  and  a  great 
liumber  of  living  witnesses  were  produced  on  both  Fides.  I  tbooght 
the  balance  6P  evidence  turned  in  favor  of  the  plaintiff;  and,  1  be- 
lieve the  jury  could  not  but  receive  a  good  deal  of  additional  light 
itom  tbe  view' of  the  places  in  dispute.  So  that  upon  the  whole,  my 
bpinion  is,  that  they  gave  a  very  correct  verdict. 

New-York,  day  of  1818.  L.  If . 
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ORDClifl. 

To  wrve  a  subpcMa  upon  an  oMomtfy. 

In  CbaDcerj. 

rA.  6.  Complainant, 
Between  <  and 

LC  D.  Defendant. 

On  reading  and  £ljngtl»  affidavit  of  £.  F.  solicitor  for  the  com- 
plainant in  the  above  cause,  wberebj  it  appears,  that  diligent  search 
and  inquirj  hath  been  ipade  after  the  defendant,  but  be  cannot  be 
met  vrith,  to  be  personally  served  with  a  subpcena  issued  out  of  this 
court  at  Uie  complainant's  suit,  neither  can  his  habitation  or  place  of 
abode  be  discovered ;  it  is  thereupon  ordered,  that  leaving  with  the 
defeddaist's  attorney  at  law  be  deemed  a  good  service  on  said  de« 
feodaat,  whereby  to  compel  him  to  appear  to,  and  answer  the  com* 
plainant'b  bill. 

Order  to  add  a  defendant  to  a  btlL 

In  Chancery. 

r  A.  B.  Complainant, 
Between  <  and 

LC.  D.  Defendant. 

Having  taken  into  consideration  the  complainant's  petition  for  the 
reasons  therein  contained,  and  on  reading  and  6Hng  the  ^ame,  it  is 
ordered,  that  the  said  complainant  be  at  liberty  to  insert  in  bis 
bill  the  name  of  with  apt  words  to  charge  him  as  a  do* 

fendaot  thereunto. 


Order  to  apfimnt  a  guardian  ad  litem. 
In  Chancery. 


CA.B.  Complainant  J 


Between  c         and 

(  0.  D.  Defendant. 

On  readinj^  and  filing  a  petition  presented  by  E.  F.  the  solicitor^of 
C.  p.  an  Infant,  one  of  the  defendants  in  this  cause,  wherein  it  is 
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alleged,  that  the  said  C.  D.  beiog  served  with  process  to  appear  (o, 
and  answer  the  complainaDt's  bill  has  appeared  thereto,  but  cannot 
answer  the  same  without  having  a  guardian  assigned  for  that  purpose, 
and  on  reading  the  consent  of  J.  C«  to  become  such  guardian  ad  lUem^ 
annexed  to  the  said  petition,  it  is  ordered  that  the  said  J.  C.  be  the 
guardian  of  the  said  C4D.  the  in&nt  defendant,  by  whom  he  maj  an* 
swer  and  defend  this  suit. 


Ordir  to  $§i  dawm  a  JUmumr* 

In  Chancery. 

fA.  B.  Complainant, 
Between  <  and 

LC.  D.  Defendant. 

Oo  motion  of  £•  F.  solicitor  for  the  complainant  in  this  cause,  it  it 
ordered,  that  the  demurrer  put  in  by  the  defendant  to  the  comphis- 
ant's  bill,  be  set  down  to  be  argued  at  the  next  June  term  of  this 
court,  to  be  held  in  the  city  and  county  of  New- York. 

Order  to  m)€rruU  a  demurrer^ 

In  Chancery. 

r  A.  B.  Complainant, 
Between  <  and 

LCD.  Defendant. 

The  matter  upon  the  demurrer,  put  in  by  the  defendant  to  the  com* 
plainant*s  bill  coming  on  this  day,  to  be  heard  befote  his  honor  the 
Ohancellor,  oo  hearing,  and  considering  what  could  be  alledged  on 
either  side,  it  is  ordered  that  the  defendant  do  answer  the  complain«i 
ant's  bill,  and  that  the  demurrer  do  stand  overruled. 


Order  to  dieeolve  an  injvmctioH  wdm  came. 

In  Chaaoery. 

r  A.  B.  Complainant, 
Between  <  and 

tC.  D.  Defendant 

Whereas  the  complainant  obtained  an  tnjunition  for  stay  of  the  dt^ 
fendant's  proceedings  at  law,  for  the  matters  here  in  question,  until 
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ikt  defeiidaAt  should  direcUj  answer  the  complainants  bill,  and  this 
court  take  other  order  to  the  contrary  j  and  upon  motion  of  G.  H.  of 
ooufisel  for  the  defendant,  alleging  that  the  defendant  hath  since  put 
in  a  full  and  perfect  answer  to  the  complainant's  bill,  and  thereby  de- 
uied  the  whole  equity  thereof:  and,  therefore,  praying  that  the  said 
u^uncUou  do  stand  absolutely  dissolved,  it  is  ordered  accordingly, 
umU$$  the  complainant  having  days  notice  hereof,  shall  on 

the  day  of  next,  show  good  cause  to  the  contrary. 


Order  far  a  Habeas  Corpus. 

fn  Chancery. 

C  A.  B,  Complainant, 
Between  c  and 

f  C*  D.  Defendant 

Forasmacb,  as  this  court  was  this  present  day  informed  by  E.  F. 
counsel  for  the  complainant,  that  the  defendant,  being  served  with 
process  to  appear  to  and  answer  the  complainant's  bill,  doth  refuse 
«o  to  do,  but  remains  in  contempt  to  an  attachment  for  want  thereof, 
on  which  he  bath  been  arrested,  and  is  now  a  prisoner  in  the 
of  the  city  and  county  of  New- York,  it  is  thereupon  ordered,  that  a 
habeas  corpus  be  directed  to  the  sheriff  of  the  city  and  county  of 
New*Tork,  aforesaid,  at  the  return  thereof,  to  bring  the  body  of  the 
said-defendant  to  the  bar  of  this  court  to  answer  the  said  contempt; 
whereupon  such  further  order  shall  be  made  as  shall  be  just. 

« 

OHler  to  refer  ^  eotue  to  anew  nuuUr^  ikt  farmer  being  eupersededl 
In  Chancery. 


I  A.  B.  Complainant, 


Between  {  and 

(C  D.  Defendant. 

It  being  stated  to  the  court  on  the  part  of  the  complainant,  that 
.  G.  Esq.  late  one  of  the  masters  of  this  honorable  court,  to  whom» 
by  an  order  of  this  court,  dated  this  seventeenth  day  of  June,  one 
thousand  eight  hundred  and  6fteen,  it  was  referred  to  proceed  in 
taking  and  stating  an  account,  and  to  report  upon  the  matters  origi* 
Daily  undertaken  by  N,  F.  Esq.  as  directed  by  a  decietal  order  made 
in  this  cause,  on  the  sixth  day  of  July,  one  thousand  eight  hundred 
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and  fovrteeu,  had  proceeded  to  evecifle  the  duties  reqtiiTed  by  dto 
said  orden,  bat  that  before  (be  completion  of  the  same,  tbe  said  If. 
O.  bad  been  superseded  io  the  further  exercise  of  tbe  said  office  :  it' 
is  thereupon,  and  on  motion  of  Mr.  solicitor  ior  ttie  com^ 

plaiuaot  ordered,  that  the  testimony  taken  in  the  sard  cause,  fo  far 
as  tbe  same  maj  have  been  reduced  to  writing,  and  all  tbe  papers 
and  exhibits  in  the  possession  of  the  said  late  master,  retatfng  to  tbe 
subject  matter  of  tbe  said  reference  be  by  bim  banded  over  to  J  H.' 
Esq.  one  of  the  masters  of  this  court,  together  with  a  statement  of 
bis  proceedings  in  the  said  reference,  and  that  the  said  J,  H.  do  there- 
upon proceed  to  take  and  state  the  account,  and  to  report  upon  the 
matters  required  by  the  said  order  of  the  srxtb  day  of  July,  one 
thousand  eight  hundred  and  fourteen,  and  by  all  subsequent  orders 
made  in  this  cause  by  this  honorable  court. 


Order  for  rehearingj    and   furUvtr  directions  to  the  master  on  c 

reference. 

In  Cbancery* 

f  A.  B*  Conplainajit. 
Between  i  and 

tC.  b.  Defendant. 

A  petition  baring  been  presented  to  the  tonrt  on  the  part  of  the 
defendant,  praying  fbr  a  rehearing  of  this  cause,  and  the  subject  mat- 
ter of  the  said  petition  having- been  debated  by  Messrs. 
for  the  defendant,  and  Messrs.  for  tbe  complainant,  it  is 

ordered,  that  the  said  cause  be  reheard  as  to  that  part  of  the  deczetal 
order  made  in  this  cause  on  the  sixth  day  of  July  last  past,  which 
directs  that  the  master  to  whom  certain  matters  are  referred  by  tbe 
said  decretal  order,  report  what  shall  be  deemed  a  reasonable  rent 
for  the  store  house,  and  lot  of  ground  on  which  it  stands  mentioned 
in  the  pleadings  in.t^is  cause.  And  upon  such  rehearing  this  day, 
it  is  further  ordered,  that  the  master  in  addition  to  the  matters  re- 
ferred to  him  by  the  said  decretal  order,  ^all  also  ascertain  and  re- 
port to  this  court,  whether  tbe  defendant  did  not  some  time,  and 
when,  convey  to  the  complainant,  an  undivided  half  part  of  the  said 
store  house,  and  lot  of  ground,  and  i(  such  conveyance  from  the  de- 
fendant to  the  complainant  was  not  executed,  then,  whether  such  con- 
teyance  was  not  prepared  and  intended  to  have  been  executed,  or 
was  or  not  considered,  by  tbe  parties  as  executed  and  whether  tbej- 
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aid  or  not  act  in  relation  to  the  &aid  preimses  ad  though  9uch  conveys 
anee  bad  been  executed,  and  the  reasons,  if  any,  why  it  was  not  ht 
fact  executed,  with  the  circomstanees  attending  the  same,  and  that 
each  party  be  at  liberty  to  offer  evidence  to  the  master  Upon  that 
subject,  and  shall  be  examined  by  the  master,  if  required  by  the  otb\st 
party,  on  proper  interrogatories  thereupon,  and  that  the  master  re- 
port such  evidence  to  this  court  specially,  that  the  same  may  be  be* 
fore  the  court  for  its  final  decree  in  the  cause. 


Order  to  retract  and  cancel  an  admission  made  by  the  complainant* $ 

solt^ftor. 


In  Chancery. 

A.  B.  Complainant, 
Between  i  and 

Defendant 


{A.  B. 
CD. 


On  reading  and  filing  a  m^tice  of  a  motion  to  retract  and  with- 
draw a  certain  admission  made  in  writing  in  the  above  cause,  and 
signed  by  Esq.  solicitor  for  the  complainant,  on  the  fifth 

day  of  January  last,  and  referred  to  in  the  said  notice  and  affidavit, 
and  that  the  same  should  be  cancelled  and  held  for  nought,  and  oit 
reading  and  filing  the  affidavit  of  on  the  part  of 

the  complainant,  and  the  affidavits  of  on  the 

part  of  the  defendant  and  the  subject  matter  of  the  said  notice,  and 
affidavits  having  been  debated   by  for  the  com- 

plainant, and  for  the  defendant,  it  is  ordered  that 

the  aforesaid  admission  be  retracted,  or  withdrawn  and  held  for 
nothing,  as  having  been  made  by  mistake  and  misapprehension,  and 
that  the  same  be  delivered  up  by  the  defeildant's  solicitor  to  the  com- 
plainant's solicitor  to  be  cancelled* 


Order  to  refer  a  second  answer. 
In  Chancery. 


rA.  B.  Complainant, 


Between  i  and 

LC  D.  Defeiidattt 

Upon  opening  ef  4he  flatter  this  day  uqto'thia  court  by 
being  of  counsel  for  the  complainant,  it  was  alleged  that  ihtf  com^ 

H 
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pUioaDt  haviDg  taken  ezceptioiM  to  the  ioftufficiencf  of  the  defewf* 
anf  8  first  answer,  the  defendant  bath  put  in  a  second  answer,  which 
Ihe  complainant  is  advised  is  also  insufficient,  it  is  therefore  ordered, 
that  it  be  referred  to  one  of  the  masters  of  this  oout 

to  look  into  the  said  bill,  answers  and  exceptions,,  and  examine  and 
certify,  whether  the  said  defendant's  answer  be  sufficient  in  the 
points  excepted  unto  or  not. 


Ordtrfor  a  cammiman  io  txamuu  De  Bene  Esse,  ami  to   r^fef 


In  Chancer/. 

A.  B.  Complainant^ 
Between  {  and 

Defendant. 


rA.  B. 
LCD. 


tVhereas  this  court  was  this  day  informed  by  bMn^ 

of  the  complainant's  counsel,  that  the  complainant  long  since  exhi- 
bited his  bill  unto  thi;:  court  against  (he  defendant,  wbereunto  tbe  de* 
fendant  hath  put  in  insufficient  answers,  and  hath  thereby  delays- 
ed  the  complainant's  proceeding  (o  issue  in  this  cause,  by  which 
means  the  complainant  is  like  to  lose  the  testimony  of  a  very  mate- 
rial witness,  he  bein^  now  ready  to  go  a  voyage  beyond  sea ;  it  was 
therefore'  prayed,  that  the  complainant  might  take  out  a  commission 
to  examine  his  witnesses  De  Bene  Esae,  to  preserve  their  testimony, 
and  the  defendant  may  join  in  the  same  if  he  pleases  ;  which  is  or- 
dered accordingly. 

Order  to  stay  proceedings  on  exeefitiont  to  a  report 

* 

In  Chancery. 

r  A.  B..  Complainant,   • 
Between  <  and 

IC.  D.  Defendant. 

Upon  motion  (his  day  made  unto  this  coiirt,  by  of 

counsel  for  tbe  defendant^  whereby  it  was  alleged  that  the  defendant 
has  fifed  exceptions  to  the  report  made  in  this  caose  by 
one  of  the  masters  of  this  court,  bearing  date  tbe  day 

last,  it  is  thereupon  ordered,  that  all  proceedings  upon  the  report  be 
stayed,  uniit  the  matter  upon  the  said  enceptiona  shall  be  kesvd  aB4 
determined  by  this  court. 
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Order  to  confirm  a  report  unlets  came, 
bi  Chancer/. 


C  A.  B.  Complainanly 


Between  <  and 

(C.  D.  DefeDdast. 

On  reading  and  filing  the  report  made  in  this  came  by 
one  oi  the  masters  of  this  court,  bearing  date  the  day  of 

inst  and  on  motion  of  of  counsel  for  the  complainant, 

it  is  ordered,  that  the  said  reports,  and  all  the  matters  and  things 
therein  contained,  do  stand  ratified  and  confirmed,  bj  the  order,  au* 
thoritj  and  decree  of  this  court,  to  be  observed  and  performed  by  aH 
parties  thereto,  according  to  the  tenor  and  true  meaning  thereof,  un* 
less  the  said  defendant  riiall  within  eight  dajs  sboir  unto  this  court 
cause  to  the  contrary. 


Order  to  stay  proceedings  on  a  decree  upon  JUing  a  HU  of  review* 

In  Chancerj. 

r  A.  B.  Complainant, 
Between  <  and 

tC.  D.  Defendant. 

Upon  opening,  be.  it  was  alleged,  that  the  said  complainant  hath 
filed  a  bill  of  review  against  the  said  defendant,  and  jet  the  said  de* 
iSendant  doth  prosecute  the  complainant  with  process  of  contempt  for 
not  performing  the  former  decree  made  in  this  cause :  it  was  there* 
fore  prayed,  that  the  jcomplainant's  bill  of  review  may  be  admitted, 
and  that  ail  proceedings  on  the  said  decree  may  be  stayed,  till  mat* 
ter  of  the  said  bill  of  review  be  heard  and  determined  by  this  CQUil| 
which  is  ordered  accordingly. 


"1 
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Order  to  $iand  commitied  for  not  performing  0  decree. 
In  CbaDcerj. 


C  A.  6.  Complainant, 


Betvreen  c  and 

(  C.  D.  DefendanL 

Upon  the  complainailt'a  petittoo,  this  day  presented  to  bif  honor 
the  Chancellor,  wherefoj  it  i? as  alleged,  that  the  complainant,  io  tbc 
term  of  obtained  the  decree  of  ibis  court  against 

the  defendant,  for  vacating  a  irecofrnizaiice,  among  other  things  there* 
in  contained*  and  that  the  said  defendant  batb  stood  ou^all  process  of 
icontempt  to  a  commission  of  rebellion,  which  bath  been  several 
itmes  renewed  againiit  bim,  he  absconding  that  be  couM  not  be  taken 
till. now  of  late;  and  thereupon  the  said  defendant  entered  hts  ap«- 
pearance  with  the  assistant  register  of  this  cour4,  and  hath  since  been 
examined  upon  the  contempt ;  and  the  said  examination  having  been 
referred  to  one  of  the  masters  of  this  court,  the  said 

master  hath  certified,  that  the  said  defendant  is  guilty  of  the  said 
contempt  ;  and,  forasmuch  as  the  said  complainant  hath  not  an/  be- 
nefit of  the  said  decree,  but  bath  been  at  great  charges  in  prosecuting 
the  said  defendant,  and  endeavouring  to  c*  mpel  him  to  yield  obe- 
dience thereunto,  which  he  hath  obstinately  refused  to  do,  to  the 
great  damage  of  tbe  complainant.  ^^  It  was  therefore  prayed,  that  the 
defendant  miKht  stand  connnitted  unfo  prison,  until  be'shall  perform 
tbe  laid  decree,  which  his  honor  doth  think  reasonable,  and  dotk 
order  tbe  sanie  accordingly. 


Order  to  examine  witnesses  viva  voce  at  (he  heearing*' 

|n  Chancery. 

Complainant, 
Between  (  and 

Defendant. 

On  reading  and  filing  an  affidavit  of  due  service  of  notice  of  no- 
tion, and  on  motion  of  of  counsel  for  the  complainant, 
it  is  ordered,  that  the  complainant  be  at  liberty  to  examine  one  or 
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more  witnesses  viva  voce  at  the  bearing  of  this  causej  to  pro?e  the 

execution  of  a  certain  deed  or  writing,  bearing  date  the 

day  of  1817»  made  between  A.  B.  of  the  one  part,  and  C.  D. 

of  the  other  part,  and  also  a  bond  from  £.  F.  to  G.  H.  bearing  dale 

the  day  of  in  the  penalty  of  $100.  for  payment  of 

$50.  and  interest^  to  the  said  G.  H.  saving  to  the  defendant  all  just 

exceptions. 


BILLS. 

To  the  Honourable  Jamea.Kent,  Chancellor  of  the  state  of  New- York. 
Humbly  complaining  sheweth  unto  your  honour  your  orator  A.  B^ 
of  the  city  and  county  of  New-York,  an  infant  under  the  age  of 
(wentyone  years,  by  C.  D.  widow,  bis  mother  and  next  friend  ;  that 
E.  F.  of  the  city  and  county  of  New-York  aforesaid,  your  orator's 
late  father,  deceased,  being  in  bis  life  time  and  at  the  time  of  his 
death  seised,  possessed  of,  and  interested  in  a  very  considerable 
estate,  both  real  and  personal ;  and  being  mindful  to  settle  and  dis- 
pose of  the  same,  did,  on  or  about  (he  day  of  ,  which 
was  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  , 
(being  of  sound  and  disposing  mind,  memory,  and  understanding,) 
duly  make  and  publish  his  last  will,  in  writings  in  the  words  and 
figures  following,  that  is  to  say,  In  ike  natne  o/Gody  amen^  ^c.  {Herp 
set,  forth  thi  Will  verbaUm,)  In  witness,  &c.  £.  F.  signed,  sealed ^ 
published  and  declared,  &c.  G,  H.  J.  G.  L.  M.  which  said  will  wa^ 
duly  signed,  sealed,  published  and  delivered,  by  your  orator's  said 
father,  in  the  presence  of  the  persons  whose  names  are  subscribed  to 
the  said  Will  as  witnesses  to  the  same,  as  in  and  by  the  said  Will, 
relation  being  thereunto  bad,  it  doth  and  may  more  fully  appear. 
And,  your  orator  further  sheweth  unto  your  honour,  that  shortly  after 
making  the  said  Will,  to  wit,  on  the  day  of  ,  the 
snid  E.  F.  departed  this  life,  without  reroking  or  making  any  altera- 
tion of  the  same,  so  seised  and  possessed  as  aforesaid,  your  orator 
well  hoped  be  should  hare  quietly  and  peaceably  held  and  enjoyed 
the  same  messuage,  farm,  and  lands,  according  to  the  directions  of  the 
said  will,  as  in  all  justice  and  equity  he  ought  to  hare  done.  But  nam 
$0  it  iff  may  it  please  your  honour^  that  the  said  N.  O,  your  orator's 
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brother,  and  hehr  at  law  of  (be  said  E.  F.  deceased,  io  order  to  defeat 
and  defraud  jour  orator  of  tbe  benefit  of  his  fatber'^s  will,  and  the  pre-^ 
mtses  thereby  to  him  devised,  doth  aometimes  pretend,  that  your 
orator's  said  father  (he  said  E.  F.  never  made  and  published  such 
last  will  and  testament  as  aforesaid,  or  that  if  he  did,  he  was  only 
tenant  for  life  of  the  said  premises  so  devised  to  your  orator,  and 
therefore  had  no  power  to  dispose  of  tbe  same,  or  that  he  was  not  of 
sound  and  disposing  mind,  memory  and  understanding,  at  the  time 
of  his  making  his  said  will  as  aforesaid,  and  therefore  pretends  yoor 
orator  ought  not  to  hold  the  same  under  the  said  will.  And,  at  other 
times  your  orators  said  brother  pretends,  that  in  case  his  father  waa 
of  sound  and  disposing  mind  when  be  made,  published  and  declared 
liis  said  will,  yet  the  witnesses  did  not  subscribe  their  names  as  wit* 
nesses  thereunto  in  his  presence,  and  so  tbe  said  C.  F.  as  heir  at  law 
to  his  said  father,  hath  a  good  right  and  title  to  tbe  said  premises  ;  or 
that  if  they  did,  then  be  threatens  that  when  tbe  witnesses  to  the 
said  will  are  dead  he  will  contest  the  same,  and  the  validity  thereof, 
and  set  up  bis  title  as  heir  at  law  on  tbe  first  devised  premises,  by 
means  whereof  your  orator  cannot  dispose  of  the  said  premises  de- 
vised to  him  as  aforesaid,  nor  be  quieted  in  tbe  personal  possession 
thereof:  all  which  pretences  of  the  said  £.  F.  and  his  confederates 
^re  contrary  to  equity  and  good  conscience,  and  tend  to  injure  and 
oppress  your  orator.  In  tender  consideration  whereof,  and  foras» 
much  your  orator  cannot  examine  his  witnesses,  who  are  aged  and 
infirm,  and  not  likely  to  live  long,  or  have  their  testimony  preserved 
in  proof  of  the  said  will,  without  the  aid  and  assistance  of  this  bo« 
nourable  court.  To  the  end  therefore,  that  the  said  £•  F.  your  ora* 
tor^s  said  brother  may  here  answer  make  to  all  and  singular  the  pre- 
mises, as  fully  and  particularly  as  if  the  same  was  here  again  ie» 
peated  and  interrogated,  and  may  set  forth  whether  your  orator^s 
father  was  not  in  his  life  time,  and  at  the  time  of  his  death,  seised  of 
the  premises  before  mentioned,  and  what  estate  he  had  therein,  and 
whetljer  he  did  not  make,  and  when,  such  will  as  aforesaid,  and  may- 
set  forth  whether  he  was  not  of  sound  and  disposing  mind,  memoiy 
and  understanding  at  the  time  of  his  making  and  publishing  thereof, 
and  whether  he  had  not  power  to  dispose  and  make  such  devise  of 
the  said  premises  in  manner  aforesaid ;  and  may  also  set  forth  what 
title  or  interest  he,  your  orator's  said  brother  claims  to  or  in  the 
same,  and  that  your  orator  may  have  bis  witnesses  to  the  said  will 
examined,  and  their  testimony  recorded  in  this  honours  hie  court,  i^ 
tyrder  to  the  perpetuating  thexeof,  so  that  your  prator  may  have  the 
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fieoefit  thereof  at  any  time  when  there  shall  be  aecasion,  may  ft 
please  jour  honour  to  grant  unto  jour  orator  jour  honour's  writ  of 
subpcena,  4*c.  &c« 


A  Bill  brovght  by  a  creditor y  as  veil  on  beJkalf  of  himself  as  other 
creditots^  who  shall  come  in  and  contribute  to  the  expenses  of  the 
suit,  to  be  paid  debtSy  and  for  sale  of  the  testator'^s  real  estate,  in 
case  his  personal  estate  shall  not  be  sufficient;  and  to  perpetuate  the 
testimony  of  witnesses » 

To  the  Honourable  James  Kent,  Chancellor  of  ihe  state  of  New- York. 
Humblj  complaining,  shewetb  unto  jour  honour  jour  orator  A.  B. 
of  the  citj  and  countj  of  New- York,  as  well  in  behalf  of  himself  as 
other  creditors  of  C.  D.  late  of  the  citj  and  countj  of  New-York 
aforesaid,  deceased,  who  shall  come  in  and  contribute  to  the  expense 
of  this  suit,  that  the  said  C.  D.  being  in  his  life  time,  and  at  the  time 
of  his  death,  seised  in  fee  of  a  considerable  real  estate,  of  which  he 
bad  power  to  dispose  ;  and  also  possessed  of  a  considerable  personal 
estate;  and  being  so  seised  and  possessed,  he  the  said  C.  D.  did  duly 
make  and  publish  his  last  will  and  testament  in  writing,  bearing  date 
on  or  about  the  day  of  ,  which  was  iu  the  jear 

of  our  Lord  1816,  in  (he  presence  of  three  credible  witnesses,  who 
also  subscribed  their  names  as  witnesses  thereto  in  the  said  testator*3 
presence  ;  and  the  said  testator  did  therein  and  therebj  give  and  de- 
vise to  his  son-in-law  £.  F.  and  to  his  grandson  J.  G.  and  their  heirs^, 
all  and  every  his  messuages,  lands,  tenements^  and  hereditaments 
whatsoever,  in  trusty  to  sell  and  d if- pose  of  the  same,  and  by  the  mo- 
neys arising  by  such  sale  to  pay  ail  his  just  debts;  and  the  overplus, 
(if  any)  and  also  all  his  goods,  chattels,  rights,  credits,  and  personal 
estate,  he  gave  to  the  said  E.  F.  and  J.  G.  equally,  to  be  divided  be- 
tween them,  and  made  them  executors  of  bis  said  will;  and  jour 
orator  further  shewetb,  that  the  said  testator,  soon  after  making  of  hi5« 
said  will  departed  this  life,  {to  wit)  on  or  about  the  daj  of 

,  which  was  in  the  jear  of  our  Lord  ,  without 

altering  or  revoking  the  same,  and  the  said  executors,  or  one  of  them, 
dulj  proved  the  said  will  before  ,  surrogate  of  the  citj  and 

countj  of  New- York,  and  took  upon  themselves  the  burthen  and  eK- 
ecution  thereof,  as  bj  the  said  will  and  probate,  relation  being  there- 
unto had,  ma  J  more  fullj  and  at  large  appear.  And  jour  orator 
ibrther  Shewetb  unto  jour  honour  that  the  said  C.  D.  was  InJebleH 
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to  jour  orator  in  the  sum  of  dolbrs  by  Ijjs  note  of  hand,  bear- 

rag  date  on  or  about  the  day  of  ,  V816,  n-herebj 

the  said  testator  promised  to  pay  your  orator,  or  his  onler,  the  saitl 
sum  of  dollars,  ivilh  lawful  interest  for  the  same,  upon  demand, 

for  value  received,  as  by  the  said  promissory  note  under  the  hand  of 
the  said  C,  D.  now  in  your  orator's  custody,  ready  to  be  produced, 
and  to  which  your  orator  craves  leave  to  refer,  may  appear.  And 
the  said  testator  was  also  indebted  to  several  other  persons  in  divers 
considerable  sums  of  money.  And  your  orator  sheweth  unto  your 
honour,  that  upon  the  death  of  the  said  £.  F.  and  J.  O.  and  the  said 
C.  D.  by  virtue  of  and  under  the  colour  of  the  s&id  will,  entered 
into  the  receipts  of  the  rents  and  profits  of  all  the  said  real  estate 
of  the  said  C.  D.  and  also  possessed  themselves  of  all  the  goods,  chat* 
tels,  rights,  credits,  and  personal  estate  ot  the  said  testator,  of  a  very^ 
considerable  value,  and  much  more  than  will  be  sufficient  to  pay  and 
discharge  all  the  just  debts  of  the  said  testator;  and  your  orator  hath 
several  limes  applied  himself  to  the  said  E.  F.  and  J.  G.  for  a  satisfac- 
tion of  the  said  demand :  but  the  said  £.  F.  and  J.  G.  combining  and 
confederating  to  and  with  L.  M.  and  N.  his  wife,  (which  said  N.  is  the 
only  daughter  and  heir  at  law  of  the  said  testator,)  and  to  and  wifb 
divers  other  persons  at  present  unknown  to  your  orator,  whose  names 
when  discovered  your  orator  prays  may  be  made  parties  hereto,  with 
apt  words  to  charge  them,  give  out  and  pretend,  that  they  have  seve- 
ral claims  upon  the  said  estates,  by  means  whereof  your  orator  is  de- 
layed and  prevented  from  receiving  his  debts,  or  any  part  thereof; 
and  sometimes  the  said  executors  admit  the  said  testator's  personal 
estate  will  be  sufficient  to  pay  all  his  just  debts,  but  insist  that  they 
have  not  been  able  to  collect  or  get  in  the  same,  and  therefore  can- 
not give  your  orator  any  account  thereof,  or  make  him  any  satisfaction 
for  his  said  debt ;  and  at  other  times  the  said  executors  pretend  that 
the  said  testator's  personal  estate  is  very  small  and  inconsiderable, 
and  not  near  sufficient  to  pay  his  just  debts  ;  and  the  said  L.  M.  and 
N.  his  wife^  do  insist  that  the  said  testator*s  personal  estate  is  more 
than  sufficient  to  pay  all  his  just  debts,  and  therefore  they  insist  that 
the  said  real  estate  ought  not  to  be  sold,  and  refuse  to  join  in  the  sale 
of  the  said  estate,  pretending  that  the  said  will  was  not  duly  exec- 
cuted,  and  that  therefore  the  ;*ame  descended  to  the  said  aj 

heir  at  law  to  the  said  testator.  Jll  which  actings  and  doings  of  tbe 
said  confederates  are  contrary  to  equity  and  good  conscience,  and 
tend  to  the  great  wrong  and  injury  of  your  orator/ who  is  properly 
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tBlieTable-  in  this  honorable  court.     Tc  the  end  therefore,  that  the 
said  £.  P.  I.  J.  L.  M.  Ac  N.  bis  wife,  may  true  and  perfect  answers 
make  to  all  and  singular  the  matters  and  premises,  as  futfj  and  par- 
ticularly as  if  the  same  were  here  again  repeated  and  interrogated^ 
and  particularly  that  they  may  set  forth,  whether  the  said  C.  D  was 
not  in  bis  life  time,  and  at  the  time  of  his  death,  seised  in  lee  or 
otherwise,  of  and  in  some  good  estat^of  inheritance  ot  a  considerable, 
or  what  real  estate  and  whereof  he  had  a  full  power  to  dispose,  and 
whether  he  the  said  testator  did  not  make  and  duly  execute  such  >^ilt, 
and  of  such  date  as  herein  before  set    forth,  or  any  other  and  what 
will,  and  whether  he  was  not  of  sound  and  disposing  mind,  memory 
and  understanding,  at  the  time  of  making  and  publishing  his  said  last 
will,  and  whether  the  witnesseii  to  the  »aid  will  did  not  duly  attest, 
and  subscribe  their  names  as  witnesses  thereto  in  the  presence  of  the 
said  testator,  and  when  he  died ;  and  that  the  said  confederates  maj 
set  forth,  whether  the  said  testator  was  not  in  his  life  time,  and  at  the 
time  of  his  death,  indebted  to  your  orator  in  the  manner  herein  be-* 
fore  set  forth,  or  in  any  other  and  what  manner,  as  they  know,  havQ 
heard,  or  believe;  and  that  the  said  executors  may  set  forth,  whether 
they,  or  either  and  which  of  them  have  or  hath,  since  the  death  of 
the  said  testator,  proved  the  said  will,  and  got  into  possession  of  all 
the  persona]  estate  of  the  said  testator^  and  also  enleved  upon  the  re« 
ceipt  of  the  rents  and  pro6ts  of  the,  real  estate,  and  may  either  admit 
assets  sufficient  to  pay  the  demands  of  your  orator,  or  otherwise  may 
set  forth  a  trpe  and  particular  account  of  the  said  testator's  personal 
estate,  and  what  the  same  did  or  doth  consist  of,  with  the  true  and 
leai  value  thereof,  and  of  every  part  thereof,  and  what  part  thereof 
hath  come  to  the  hands,  custody,  or  power  of  them  the  said  confede- 
vyites,  or  to  the  hands,  custody  or  power  of  any  other  person  or  per- 
•Qfis,  and  whom  by  them,  or  by  or  with  their  or  either  of  their  order 
or  privity,  and  for  their  or  either  of  their  use ;  and  may  set  forth 
bow  and  in  what  manner  they  have  paid,  applied,  or  disposed  of  the 
same,  and  of  every  part  thereof ;  and  that  the  said  confederates  may 
likewise  set  forth  a  full,  true  and  particular  account  of  the  said  real 
estate  so  deyised  to  be  sold,  and  where  the  same  lies,  together  with 
the  names  of  the  several  persons  in  whose  tenure  the  same  now  is, 
and  ever  since  the  death  of  the  said  testator  hath  been,  together  with 
the  true  and  real  annual  rents  and  values  thereof ;  and  may  set  forth 
an  account  of  the  several  sums  of  monej,  which  they  or  any  other 
person  or  persons.,  aqd  wh0|  for  their  or  either  of  their  use,  hi^ve  ol^ 
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hath,  received  out  of,  or  bjr  the  renta  and  profits  of  the  said  real  estatee 
since  the  death  of  the  said  testator :  and  that  the  said  tonfedenitt 
xrny  set  forth,  what  right,  title,  interest,  property,  claim  or  dtmand, 
they  or  any,  and  which  of  them  respectively  have,  or  pretend  to 
have  or  claim  to  the  said  real  or  personal  estates  of  the  said  testator; 
and  that  in  case  the  said  personal  estate  of  the  said  testator  shall  not 
be  sufficient  to  pay  and  satisfy  your  oratofs  said  demands,  tbat.tben 
the  said  real  estate  may  be  sold,  or  so  iqucb  thereof  as  shall  bene* 
cessary  ;  and  that  out  of  the  money  arising  by  such  sale,  your  orator 
and  others,  the  creditors  of  the  said,  testator,  who  shall  cone  io  and 
pontribu  e  to  the  expenses  of  thjui  suit,  may  be  paid  tbeir  aaid  debts 
with  interest  and  costs,  and  that  all  proper  parties  may  join  in  Ibe 
sale  of  the  said  real  estate  in  sucb  manner  as  this  honorable  court 
sj^all  direct,  and  that  the  several  witnesses  to  tbe  said  will  may  be 
e;camined  as  to  the  execution  thereof,  and  their  testimony  perpe- 
tuated ;  and  that  your  orator  may  be  further  and  otherwise  relieved 
in  all  and  singular  the  premises,  as  tbe  nature  and  circumstances  of 
bis  case  shall  require,  and  as  to  your  honor  shall  seem  moat  meet. 
Afay  it  please  your  honor,  ^9, 


«/fl>  bill  for  redemption  of  a  mortgage. 

To  the  Hoaourable  James  Kent,  Chancellor  of  the  state  of  Kew*York. 
HumbJy  complaining,  shewetb  unto  your  honour  your  orator  A*  B. 
&c.  that  your  orator  having  occasion  to  borrow  tbe  sum  of 
dollars,  did  apply  himself  for  that  purpose  to  C«  D.  of  kc»  wbo 
agreed  to  lend  to  your  orator  the  same ;  and  your  orator,  for  secnr- 
ing  tbe  repayment  thereof,  with  interest,  did  agree  to  mortgage  to 
th^  said  C.  Q.  the  messuages,  drc  and  premises  hereinafter  men* 
tioned,  and  accordingly  your  orator  did  execute  to  the  said  C.  D.  an 
indenture,  bearing  date  on  or  abput  thfe  day  of 

aod  which  was  made  between  your  orator  of  tbf^  one  part,  and  the 
said  C.  D.  of.  tbe  other  part<  and  by  the  said  indenture,  your  orator, 
in  consideration  of  tbe  sum  of  dollars,  to  him  in  hand  paid 

by  the  said  Q.  D,  did  demise,  &c.  unto  tbe  said  C.  D.  his  ezecoton, 
administrators,  and  assigns,  all  that,  &c.  to  hold  unto  tbe  said  Q.  D. 
bis  executors,  administraton,  and  assigns,  for  the  term  of 
years,  subject  to  it  proviso  or  condition  of  redemption  00  payment  of 
the  said  sum  of  dollars,  with  interest  for  the  same,  on  tbe. 

^^7  ot  1817 ;  as  in  and  by  the  said  indenloie 


I 
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'at  is6ri{|kfe  id  tbe  custody  of  tbe  s^td  C.  D.  Wii'en  produced,  wifl 
•flioi^  Ailly  and  at  large  appear ;  and  your  orato^  further  sheweth 
nolo  your  honor,  that  your  orator  hath  pafd  all  fhe  interest  for  thb 
«aid  sum  of  '  dollars,  till  liB         to  the  said  C.  D    but 

'tte»ard  C.  D.  in  order  to  distre^  jbor  orator,  hatb  caused  declara- 
tftln^  in  ejech^ent  to  be  delivered  io'Hie  tenantii  lb  possession  of  tbe 
aikl  premises,  aitd  doth  threaten  ibat  be  will  get  into  pos.^ession 
tbeineof  and' receive  tfke  rents  and  profits  of  tbe  said  premises,  aU 
'tiMHigh  your  orator  bath  always  been,  and  still  is  ready  to  pay  tbe 
said  C.  D.  what  is  due  to  him  for  pribcipal  and  interest  on  the  said 
nioi1je;agei  and  did  actually,  on  or  about  tbe  day  of 

18        tender  and  offer  to  pay  to  the  said  G.  D.   the  said  sum  of 

together  i^Kh  all  interest  then  due  for  the  said  sum  of 
deliat^i  at  per  cent,  per  annum,  and  also  the  ^lim  of 

for  the  costs  of  tbe  said  defendant ;  and  your  orator  well  hoped,  tfaat 
tbe  said  C.  D.  would  have  received  tbe  said  several  sums  of  money 
80  offered  and  tendered  to  be  paid  to  by  yobr  orator  as  aforesaid, 
and  either  have  delivered  up  ttnto  yoor  orator  the  said  mortgaged 
deed  to  be  cancelled,  or  have  re-assigned  the  same  to  your  orator,  as 
in  justice  and  equity  he  ougUt  to  have  done.  But  now  so  tt  is,  may- 
it  please  ;^oQr  honor,  thatihe  said  G.  D.  combining  and  confederating 
himself  td  and  with  divers  other  persons,  at  presetit  unknown  to 
your  bratbr;  Whose  names  when  discovered  youroratot  humbly  prays 
tnay  be  inii^rted  tn  this  bis  bill  of  complaint,  with  apt  dnd  proper 
words  to  charge  them,  he  the  said  €.  D.  (In  order  to  deprive  and  de- 
feat yobr  oraltdr  of  the  benefit  of  redeeming  the  said  mortgaged 
piretnises,)  ddes  pretend  arid  give  out  that  ydur  orsltor  did  not 
borrow  of  tbe  said  G.  D.   tbe  said  sum  of  dollars,  nor 

eiecute  th^  said  mortgage  d^ed  to  th^  said  C.  D.  for  securing  the  re- 
psfyment  therebf  with  interest  as  aforesaid,  but  does  pfetend  tha{ 
th(i  ftM  huTtt  of  dollars  was  paid  to  yoiir  orator,  in  coii- 

sIderKtidn  of  tbe  absoltit^  ptircbase  of  tbe  Said  preriJises  for  tbe  said 
sum  of  y^ar? ;  and  at  dther  times,  he  does  not  admit,  that  a 

deed  of  the  ^me  date  as  above  mentioned,  and  made  by  the  same 
parties  was  executed  by  your  orator«  but  that  your  orator  did  there- 
by  absolutely  disp6se  of  tbe  said  term  6'f  years,  without 

Mcb  proviso  of  red^mptioh  as  above  mentioned;  whereas  your  ora- 
ted chargetb,  and  So  the  said  C.  D.  well  knows,  as  the  t^uth  really  is, 
fb^t  the  said  sum  of  doH.irs  wa's  borrowed  upon  the  term^' 

aforesaid,  and  u^on  1^0  other  consideration  Whatsoever,  and  thai  such 
deed,  tf Kb  5uc&  pronso-as^  afbov^  mentioned,  was  executed  by  your 


» 


orator  as  aforesaidi  for  tbe  fecuring  Ibe  rapajment  of  the  aaid  bmb^T 
dollars,  with  interest  as  aforesaid,  and  that  do  olher  d«ed 
was  executed  by  your  orator  relatiog  to  the  said  sum  of 
dollars,  or  otherwise  than  what  your  orator  has  above  menUoBed; 
and  at  other  tiroes,  the  said  C.  D  does  adroit  that  such  deed  was  ex- 
ecuted as  above  mentioned,  but  does  pretend,  that  at  the  tiroe  of  the 
tender  above  mentioned,  great  arrears  of  interest  were  due  and  ov* 
iDg  from  your  orator  to  the  said  C.  D.  amounting  to  the  aum  of 
dollars,  and  upwarda,  whereas  your  orator  cbargelh,  and 
so  the  truth  really  is,  that  no  more  than  the  &um  of  dol* 

iars  was  due  and  owing  from  your  orator  to  the  said  C.  D.  Ibr  the 
interest  of  the  said  dollars  at  the  time  of  the  said  teoder; 

and  upon  the  pretences  aforesaid,  the  said  C.  D.  refuses  to  come  to 
any  manner  of  account  witb  your  orator,  or  to  reconvey  the  said 
premises  to  him,  and  is  proceeding  ai  law  as  fast  as  be  can  ia 
order  to  get  into  possession  of  tbe  said  premises. 

All  whick  actings^  do{ng««  and  pretences,  of  the  said  C.  D.  and  his 
confederates,  are  contrary  to  e(^it}  and  good  conscience,  and  tend  to 
your  orator*s  apparent  wrong  and  injury. 

In  tender  consideration  whereof,  and  forasmuch  as  your  orator  is 
altogether  remediless  in  the  premises  by  tbe  strict  rules  of  the  coni'- 
mon  law,  and  cannot  have  any  discovery  or  relief  touching  the  mat- 
ters  and  things  aforesaid  without  the  aid  and  assistance  of  this  honor- 
able court,  where  matters  of  account  and  r<*demption  of  estate  aie 
properly  cognizable  and  relievable.  To  ike  end^  therefore^  that  the 
said  C.  D.  and  his  confederates,  (when  discovered]  may,  upon  hb 
and  their  corporal  oatbs,  (to  the  best  of  his  and  their  remembrance, 
knowledge  and  belieQ  true,  perfect,  and  direct  answers  make,  to  all 
and  singular  tbe  matters  and  things  aforesaid,  as  fully  as  if  the  same 
were  herein  again  repeated,  and  they  thereunto  particularly  interxo- 
gated,  and  more  especially  that  the  said  C.  D.  may  set  forth  whether 
your  orator  did  not,  and  when,  apply  to  him  to  borrow  the  said  siun 
of  dollars,  or  any  other  sum  of  money,  and  whether  such  deed 

was  not  executed  by  your  orator,  with  such  promise  for  the  repay- 
raent  of  the  said  sum  of  dollars,  with  interest  at  per 

cent,  as  above  mentioned,  or  how  otherwise,  and  whether  your  orator 
did  not  constantly,  and  to  what  time,  pay  tbe  interest  that  became 
due  for  tbe  said  sum  of  dollars  to  the  said  C.  D.  or  soma 

person  or  persons,  for  bis  use,  and  by  his  order  or  direction,  and 
whether  your  orator  did  not  make  such  tender  of  such  several  subq 
of  money  as  above  mentioned  to  tbe  said  C.  D.  or  how  otherwise. 
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« 

•^  IbftI  ike  said  C.  D.  may  sat  forth  what  was  due  aod  owing  to 
limi  on  the  said  mortgage  for  principa]  and  interest  aiHi  his  coarts  at 
law  respectively,  at  the  time  of  the  said  tender,  aod  that  he  may  set 
forth  why  or  for  #hat  reason  be  refused  to  receive  the  said  several 
•imi9  of  money  so  tendered  as  above  mentioned  ;  and  tbat  your  orator 
may  be  at  liberty  to  redeem  the  said  mortgaged  premises ;  and  that 
tlmsaid  C.  D.  upon  yoororator^s  paying  to  him  what  shall  appear 
to*  be  due  to  him  for  principal  and  interest  on  the  said  mortgage,  to- 
gether with  his  costs  at  law  at  the  time  the  said  several  sums  of  mo- 
ney were  so  tendered  to  him  by  your  orator  as  aforesaid,  which  your 
orator  hereby  offers  to  pay,  and  that  thereupon  the  said  G.  D.  may 
be  ordered  to  aciEoowledge  satisfaction  of  such  mortgage  as  aforesaid, 
or  to  recottvey  aod  reassign  to  your  orator  the  premises  aforesaid,  free 
and  clear  of  all  incumbrances  done  by  him,  or  any  claiming  by,  from 
or  under  him  i  and  your  orator  may  have  and  receive  such  further  and 
other  relief  in  the  said  previses,  as  the  nature  of  this  your  orator's 
ease  doth  or  may  require,  and  as  to  your  Honor  shall  seem  meet. 
Mdy  it  pltaH  your  Honor,  (the  premises  considered,)  &c.  kc, 

4.  bill  brought  by  an  infant  by  his  next  Jtitnd  against  execuiars  for 
I  a  legacy. 

To  the  Honorable  James  Kent,  Chancellor  of  the  state  of  New>York« 
Numbly  complaining,  shewetb  unto  your  Honor,  your  orator  A.  B. 
son  of  C.  D.  oftbe  city  and  county  of  New-York,  mariner,  an  infant 
under  the  age  of  twenty-one  years,  to  wit,  of  about  the  age  of  six 
years,  by  his  father  and  next  friend,  that  E.  F.  of  the  city  and  county 
of  New- York  aforesaid,  gentleman,  being  seised  and  possessed  of  a 
very  considerable  real  and  personal  estate,  did,  on  or  about  the 
day  of  f  in  the  year  of  our  Lord  one  thousand 

eight  hundred  and  ,  duly  execute  and  publish  his  last  will 

and  testament,  in  writing,  and  thereby,  amongst  other  things,  de- 
vised and  bequeathed  as  follows  :  {Here  cite  the  devise  in  the  will.) 
And  that  opon  or  soon  after  the  death  of  the  said  testator,  to  wit,  on 
or  about  the  day  of  ,  the  said  G.  H.  and  f.  J. 

{the  executors  named  in  the  vt7/,)  duly  proved  the  said  will   before 

,  the  surrogate  of  the  city  and  county  of  New  York, 
and  took  upon  themselves  the  burthen  of  the  execution  thereof,  and  by- 
virtue  thereof  possessed  themselves  of  all  the  said  testator^s  real  and 
personal  estate,  goods,  chatteb,  aod  effects,  to  the  amount  of 
dollars  and  upwards%    And  your  orator  further  shcweth  onto  yotir 
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HoDCT,  OiAt  bft  hath  hy  his  oaid  hlhitr  slU  next  frtend,  sereml  tiinet 
•inoe  bis  sand  legacy  ^f  doUim  wm  due»  applied  to  tbe  6*  B. 

and  I.  J.  to  bare  the  tame  paid  or  Mcuped  for  your  orator'a  benefit ; 
and  your  orator  well  hoped  tbat  tbe  G.  H.  and  I.  J.  would  k9C9^ 
complied  theremtb,  ifitbout  auit,  as  iq  oonacieaee  and  eq«lly  tkey 
pught  to  have  done. 

But  mm  $0  it  m,  may  it  /dea$e  your  HdMtr^  that  tbe  said  G.  H*  a«d 
I.  J.  combinii^  and  conCederaUag  together  to  and  with  dir«fs  olber 
persons,  as  yet  to  your  orator  unknown,  whose  names,  when  dieco- 
Teredy  your  orator  prays  WAy  be  herein  inwrted  as  defendants,  uid 
they  made  parties  hereto^  with  apt  words  to  charge  them  bow  to  hh 
jure  and  oppress  your  orator;  the  said  confederaiaa  respectively  do 
now  absolutely  refu&e  to  pay  or  secure  tbe  payment  of  your  orator's 
said  legacy,  sometimes  pretending  that  the  said  testator  did  not  make 
any  such  will,  and  at  other  times  they  admit  that  tbe  said  testatov 
made  such  will,  and  that  they  have  pr^ed  the  same,  and  pnaaesaed 
themselves  of  all  his  real  and  personal  estate  ;  but  then  they  preload 
tbat  the  same  was  very  small  and  inconsiderable,  and  not  near  snflb- 
cient  to  pay  and  satisfy  his  said  testator's  just  debts,  legacies  and 
funeral  expenses,  and  tbat  they  have  applied  and  disposed  of  the 
same  towards  satisfaction  thereof ;  and  at  tbe  said  time  the  said  con- 
federates do  respectively  refuse  to  set  forth  and  discover  what  such 
real  and  personal  estate  was,  or  tbe  particulars  whereof  the  same  con- 
sisted, or  tbe  value  thereof,  or  bow  much  thereof  they  have  so  ap- 
plied, and  to  whom,  and  for  what  paid,  or  what  is  become  thereof 
particularly ;  whereas  your  orator  doth  charge  tbe  truth  to  be,  that 
the  said  testator  died  possessed  of  such  real  and  personal  estate  to 
the  full  value  aforesaid,  and  which  was  much  more  /ban  would  pa/ 
all  his  said  testator's  just  debts,  legacies,  and  luneral  expenses;  and 
the  said  confederates,  or  one  of  them,^  have  possessed  and  converted 
the  same  to  their  own  use,  without  making  any  satisfaction  to  your 
orator  for  his  said  legacy.  All  which  actings,  pretences  and  doings 
of  the  said  confederates  are  contrary  to  equity  and  good  conscience* 
and  tend  to  the  manifest  injury  and  oppression  of  your  orator.  /• 
Under  consideration  whereof,  and  for  that  your  orator  is  remediless  is 
tbe  premises,  at  and  by  the  strict  rules  of  common  law,  and  is  only 
relievable  in.a  court  of  equity,  where  matters  of  this  nature  are  pro- 
perly cognizable  and  relievable. 

To  thi  end  therefore,  that  the  said  confedenites  may  respectively, 
full,  true,  direct  and  perfect  answers  make,  upon  tlieir  respective 
corporal  oaths  according  to  tbe  best  of  their  respective  knowledge ^ 
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intbrmatiop,  ahd  belief,  to  all  and  singular  the  matters  and  charge^. 
•foresaid,  as  fully  in  every  respect,  as  if  the  same  were  here  again 
repeated,  and  they  thereunto  particular  y  interioga  ted ;  and  more 
especially  that  they  may  respectively  set  forth  and  discover,  accord* 
ingto  the  best  of  their  knowledge,  remembrance,  information  and  be- 
lief, whether  the  said  testator  C.  D.  duly  made  and  executed  such  last 
will  and  testament  in  writing  of  such  date,  and  to  such  purport  and 
efi^ct  as  aforesaid,  and  thereby  bequeathed  to  your  orator  such  legacy 
of  dollars  as  aforesaid,  or  any  other,  and  what  last  will,  if 

any  other,  and  what  date,   and  to  any  other,  and  what  purport  or 
e£fect  particularly,  and  that  they  may  produce  the  same,  or  the  pro* 
bate  thereof  to  this  honorable  court,  as  often  as  there  shal^.  be  occa- 
sion ;  and  whether  by  such  will,  or  any  other,  and  what  will  the  said 
testator  appointed  any  and  what  other  executors  by  name,  and  when 
Ihe  said  testator  died,  and  whether  he  re/oked  or  altered  the  said  will 
before  his  death,  and  when,  and  before  whom,  and  in  what  Banner, 
and  whether  the  said  confederates,  or  one,  and  which  of  them  proved 
the  said  will,  and  when, and  in  what  manner,and  that  they  respectively 
set  forth  whether  your  orator,  by  his  said  father  and  next  friend,  hath 
not  several  times,  since  bis  said  legacy  was  payable,  applied  to  them 
to  have  the  same  paid,  or  secured  to  be  paid  for  his  benefit,  or  to  that 
effect ;  and   whether  the  said   confederates,  or  one,  and  which  of 
them,  refused  or  neglected  to  comply  with  your  orator's  requests,  and 
for  what  reasons  respectively,  and  whether  such  refusal  is  grounded 
upon  the  pretences  herein  before  charged,  or  any,  and  which  of  them, 
or  any  other,  and  what  pretences  particularly,  and  that  the  said  con- 
federates may  admit  assets  of  their  said  testator  come  to  their  hands 
sufficient  to  satisfy  your  orator's  said  legacy,  and  subject  thereto,  or 
otherwise  maj^set  forth  a  particular  account  of  the  real  and  personal 
estate,  goods,  and  effects  of  which  tbe  said  testator  died  possessed  or 
entitled  unto,  and  the  particulars  whereof  the  same  consisted,  and  the 
value  thereof,  and  bow  much  thereof  they  have  applied  in  discharge 
of  his  said  testator's  debts,  legacies,  and   funeral  expenses,  and  to 
whom  and  for  whs^t  paid,  and  what  is  become  thereof  particularly, 
and  whether  the  said  testator  did  not  dip  possessed  of  real  and  per- 
sonal estates,  goods  and  effects  to  the  value  of  doHiars,  or 
what  other  value,  and  whether  the  same  was  not  much  more  than 
would  pay  all  his  just   debts,    legacies,  and   funeral  expenses,  and 
that  they  may  also  set  forth  a  just  and  true  account  of  all  such  debts 
and  sums'  of  money  as  were  really  due  and  owing,  by  and  from  their 
said  testator,  at  the  time  of  his  death^  and  to  whom  by  name,  and 
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on  what  securitj  or  secQrities,  and  bow,  and  on  what  account  luch 
debts  were  respectively  contracted »  and  which  of  them  now  remain 
unpaid  and  unsatisfied,  and  that  they  may  be  compelled  by  a  decree 
of  this  honorable  court,  to  (>ay  your  orator's  said  legacy  of 
dollars,  and  that  the  same  may  be  placed  out  at  interest  for  your  ora- 
tor's benefit,  until  your  orator  attains  bis  age  of  twenty-one  years^  and 
that  the  said  dollars  may  then  be  paid  him,  and  that  iq 

the  mean  time,  the  interest  tbereof  may  be  paid  to  your  orator*s  sakl 
father  C.  D.  towards  the  maintenance  of  your  orator,  and  that  your 
orator  may  have  such  further  and  other  relief  in  the  premises  as  (ho 
nature  of  his  case  shall  require,  and  as  to  your  honor  shall  seem  meet^ 
May  it  please  your  honor,  &c.  &g. 


^11  (tf  ReviBTff. 

To  the  Honorable  James  Kent,  Chancellor  of  the  stale  of  New- York. 
Humbly  complaining,  sheweth  unto  your  honor,  your  orator  A.  B* 
of  the  city  and  county  of  New- York,  &c.  &c.  (ieUing  forth  the  for* 
mer  bill  cts  in  ike  decretal  order  ;)  and  thereupon  the  defendants  an* 
swered,  and  the  plaintiff  replied,  and  witnesses  were  examined,  and 
their  depositions  published,  &c.  that   the  cause  came  on  to  bearing, 
and  was  heard  and  decreed  by  his  honor  the  Chancellor,  after  which, 
9tc.  petitioned    for  a  rehearing  to  bis  honor  the  Chancellor,  dec 
and  the  cause  was  accordingly  reheard,  and  a  decree  for  the  reversal 
was  made  by  his  honor  the  Chancellor;  (prout  the  decree,)  and  that 
the  decree  is  signed  and  enrolled  in  this  court ;  but  your  orator  does 
aver  and  say,  that  he  is  aggrieved  by  the  said  last  decree,  and  that 
he  ought  not  to  be  bound  thereby,   nor  should  any  such  have  beea 
made  or  pronounced  against  your  orator ;  neither  ought  your  orator 
to  pay,  &c.  as  by  the  said  decree  is  appointed;  and  that  the  same  de- 
cree is  erroneous,  and  ought  to  be  reversed ;  and  for  error  do,  ac- 
cording to  the  course  of  this  honorable  court,  assign  the  errors  thereia 
as  followeth :  First,  Your  orator  says  and  hopes   to  qnaiotain,  lhat» 
&c  which  Is  altogether  uncertain,  lie.    Secondly,  That  or  which  ap- 
pears by,  Sic.  to  be  fraudulent  and  corrupt.     Thirdly,  That»  &c. 
was  not  alive  at  the  time  of  the  said  decree  made  in  the  fM  cause, 
against  your  orator,  and  so  could  not  be  bound  by  the  said  decree ; 
and  consequently  your  orator  ought  not  to  be  bound  thereby;  for  all 
which  said  errors  and  imperfections  in  the  said  decree,  your  orator 
h^s  brought  this  hi^  said  bill  of  review  ;  and  humbly  cono^iv^s  b^ 
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flhould  be  relieved  therein.  In  Under  emeideration  whereof^  and  for 
tbat  there  are  divers  other  errors  and  imperfections  in  the  said  decree 
and  proceedings,  by  reason  whereof  the  same  ought  to  be  reviewed 
and  reversed  ;'  and  that  the  first  decree  made  hf^  &c.  ought  to  -stand 
and  be  coniirmed,  ^c.  To  the  end  therefore,  that  the  said  last  de- 
cree, and  all  the  proceedings  thereupon  may  be  reviewed  and  re- 
versed, alted,  4^c.  and  that  the  said,  {"c.  may  answer  the  premises ; 
and  that  your  orator  may  be  relieved  in  all  and  singular  the  premises 
according  to  equity  and  good  conscience,  4$-c.  May  it  please  your 
honor  to  grant  the  most  gracious  writ  of  subp<Bna  of  the  people  of 
the  state  of  N^w-Yoric,  issuing  out  of  and  under  the  seal  of  this 
honorable  court,  to  be  directed  to,  4*0.  commanding  him,  ^c.  ^c. 


A  bid  for  a  specific  performance  of  an  agreement  for  the  purchase  of 

a  lease. 

To  the  Honourable  James  Kent,  Chancellor  of  the  state  of  New- York. 
Humbly  complaining,  sheweth  unto  your  honor,  your  orator  A.  B. 
t^f  the  city  and  county  of  New-York,  that  C.  D.  of  the  said  city  and 
county,  being  or  pretending  to  be,  possessed  of  a  leasehold  mes- 
suage, tenement  and  garden,  with  the  appurtenances,  situate  in  the 
city  and  county  of  New-York  aforesaid,  which  he  held  by  a  lease 
granted  from  £.  F.  of  the  city  and  county  aforesaid,  for  the  term  of 
years, .commencing  from  last,  and  he  being  wil- 

ling and  desirous  to  sell  and  assign  over  the  said  term,  given  on  or 
about  the  month  of  last,  (after  several  meetings  had  for  that 

purpose,)  came  to  an  agreement  with  the  said  C.  D.  for  the  absolute 
purchase  of  the  said  lease,  and  all  his  interest  therein;  and^which 
agreement  was  reduced  into  writing,  and  is  in  the  words  and  figures 
following,  (that  is  to  say,)  August  4. — Memorandum,  It  was  this 
day  agreed  by  and  between  C.  D.  of  in  the  county  of 

and  A.  B.  of  said  place,  that  the  said  C.  D.  shall,  on  or  before  the 
day  of  August,  inst.  grant,  bargai^,  sell  and  assign  over 
unto  the  said  A.  B.  all  that  messuage  or  tenement,  and  garden,  with  the 
appurtenances,  except  one  cellar,  now  in  the  occupation  of  E.  F. 
situate  in  in  the  county  of  in        *    street  there, 

and  which  was  lately  in  the  possession  of  C.  D.  and  by  him  held,  by 
leave  of  G.  H.  gentleman,  for  the  term  of  years,  to  com- 

mence from  last,  and  the  said  A.  B.  is  in  consideration  of 
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the  turn  of  doUai^  p«r  ammtfi,  to  have  the  said  premises  for 

the  remaioderof  the  said  C.  D*8.  term,  free  from  taxfs  and  repara- 
tioDs  f*  and  the  said  C.  D.  in  coosideration  of  this  agreement,  hath 
received  of  the  said  A.  B.  sum,  u  in  and  by  the  said  roemo- 

nndum  or  agreement,  signed  bj  the  said  C-  D«  and  jour  orator,  ia 
the  presence  of  W.  D.  and  J.  S.  now  in  jour  orator's  custodj  ctr 
Ipofrer,  read  J  to  be  produced,  relation  being  thpreuoto  had,  may 
more  fullj  and  at  length  appear. 

And  jour  orator  further  sheweth  unto  jour  Honor,  that  jour  orator 
vasalirajs  ready  and  willing  to  perform  his  part  of  the  said  agree* 
vent,  and  to  have  accepted  an  assignment  of  the  said  lease  pursuant 
thereto ;  and  for  that  purpose  jour  orator  caused  a  common  as^ii^n* 
mentofthe  said  lease  to  be  drawn  for  the  remainder  of  the  said 
term  of  jears,  and  which  was  to  commence  for  the  day 

of  last,  pursuant  tp  the  said  agreement,  and  tendered 

the  same  to  the  said  ,  to  be  executed  bj  him,  and  like- 

wise jour  orator  at  the  same  time  offered  to  execute  a  counter-part 
Ihereof;  and  jour  prator  hath  frequentlj,'  both  bj  himself  aud 
others,  both  before  and  since  such  tender  and  offer  made,  applied  to 
the  said  C.  P.  in  a  friendlj  manner,  and  requested  him  to  deliver  up 
the  said  leases,  apd  to  exepute  the  said  assignment  as  aforesaid;  and 
which  jour  pra^pr  did  not  in  the  least  doubt,  but  the  said  C.  D. 
would  hi^ye  done, 

But  fioo  so  ii  My  roaj  it  please  jour  honour,  that  the  said  C  D. 
combining  and  confederating  to  and  with  divers- other  persons,  at  pre- 
sent unknqwq  to  jour  orator,  whose  names  when  discovered  jour 
prator  prajs  ipaj  be  herein  inserted,  and  tbej  made  parties  hereto^ 
with  apt  words  tp  ch^rgp  them,  endeavouring  to  wrong  and  injure 
jpur  orator  in  the  premises,  he  th^  said  C*  D.  peremptorily  reiuses 
to  perform  the  s^id  agreement,  and  to  deliver  up  the  said  lease,  and 
execute  a  proper  assignment  thereof  to  jour  orator,  or  to  permit  jour 
orator  to  enter  and  take  possessipn  of  the  said  messuage  or  tenement 
and  premises,  pursuant  to  the  true  intent  and  meaning  of  th<:  said 
agreement. 

In  Under  eontid^cL^on  whereof,  and  forasmuch  as  jour  orator  is 
remediless  in  the  preipises  bj  the  strict  rules  of  the  common  law,  and 
cannot  compel  a  specific  performance  of  the  said  agreement,  but  bj 
the  aid  and  assistance  of  this  honourable  court,  where  matters  oi  this 
nature  arp  properlj  cognizable  and  relievable  :  lo  the  end,  there* 
fore,  that  the  said  C.  D.  and  his  contederatps  (when  discovered) 
aoaj,  upon  their  corporal  oaths,  true,  direct,  and  perfect  aqswers 
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make,  (o  all  and  singular  the  matters  aforesaid,  and  that  as  ftlly  and 
pirtkularlj  as  if  the  same  were  here  again  repeated  and  interrogated^ 
and  more  particularly  that  tbe  said  C.  D.  may  set  forth  and  disco- 
ver whether  be  did  not  enter  into  such  memorandum  or  agreement  as 
herein  before  Ts  mentioned,  or  any  other  and  what  memorandum  ot 
agreement ;  and  whether  your  orator  bath  not  caused  a  common  assign- 
ment of  tbe  said  lease  to  be  drawn  and  tendered  to  him,  the  said  0.  O.  to> 
be  executed  pursuant  to  the  said  agreement ;  and  whether  your  orator 
hath  not,  since  such  tender  made,  by  himself  and  others,  requested 
tbe  said  C.  D.  to  execute  the  said  assignment,  and  specifically  to 
perform  the  said  agreement ;  and  whether  he  bath  not  refused  so  lo 
do,  and  why,  and  for  what  reason ;  and  that  the  said  C.  D.  may  be 
compelled  to  a  specific  performance  of  the  said  agreement,  and  may 
execute  a  proper  assignment  of  tbe  said  lease,  for  tbe  remainder  of 
tbe  said  term  of  years  yet  to  come  and  unexpired,  to  your  ora* 

tor,  accordiog  to  the  true  intent  and  meaning  of  the  said  agreement, 
and  that  your  orator  may  have  such  other  and  further  relief  in  all  and 
singular  tbe  premises  as  to  your  honor  shall  seem  meet,  may  it  pl0as,e 
your  honor,  ^c<.  &c. 


«.!  bill  to  revive  and  amend. 

To  the  Honorable  James  Kent,  Chancellor  of  the  state  of  New- York. 
Humbly  complaining,  show  unto  your  honor  your  orators  A.  6.  of 
the  city  and  county  of  New-York,  gentleman,  C.  D.  late  of  tbe  city 
and  county  aforesaid,  and  £.  F.  of  said  place,  administrator  of  all 
and  singular  tbe  goods  and  chattels,  rights  and  credits  of  I.  8, 
late  of  the  city  and  county  aforesaid,  deceased,  With  the  last  will  or 
testamentary  schedule  of  tbe  said  I.  8  annexed.  That  on  or  about 
the        day  of  ,  which  was  in  the  year  of  our  Lord  ,  your 

orators  fxbibited  their  bill  of  complaint  unto  this  honorable  court, 
against  6  H.  1.  J.  K.  L.  M.  N.  O.  P.  ^  of  the  city  and  county  of 
New-York  aforesaid,  and  R.  S.  for  an  account  of  the  personal  estate 
of  the  said  1.  S.  and  for  an  injunctioHy  and  to  be  relieved  touching 
the  several  matters  and  things  in  the  said  bill  of  complaint  specified. 
And  your  orators  further  show  u&to  your  honor  that  the  said  defend- 
ants being  duly  served  with  process  to  appear  to  and  answer  the  said 
bill,  they  the  said  defendants  severally  appeared  accordingly,  and 
put  in  their  answers  thereto,  and  the  injunction  obtained  by  your 
orators  in  the  said  cause  was  dissolved ;  and  thereupon  your  orator,  in 
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or  9bcHit  (ecin,  obtained   an  order  to  amend 

their  bill  of  complaint,   aod   the    same   yvas  amended  accordingly 
against  tbe  sa^d  defendants,  and  one  J.  K.  was  added  a  party  thereto. 
And  the  said  defendants,  being  all  duly  served  with  process  to  appear 
toitnd  answer  tbe  said  amen(jled  bill,  they  severally  appeared  accord* 
ingly  and  put  in  tbeir  answer  thereto,  and'tbe  ii»;uiicttoti  granted  upon 
exhibiting   the  said  amended  bill,  was  (upon  showing  cause)  aUo 
dissolved ,  as  in  and  by  the  said  original  and  amended  bill,  answer, 
9rd^i:,   and  other  proceedings  had  in  the  same  cause,  and  now  re- 
fining as  of  record  in  this  honourable  court,  may  more  fully  appear, 
ai^d  which  your  orators  hereby  crave  leave  to  refer  themselves  to* 
But  before  any  further  proceedings  were  bad  in  the  said  cause,  the 
said  G.  H.  departed  this  life,  to  wit,  in  or  about  the  month  of 
last  paxt,  whereby  the  said  89it  as  to  him  became  and  ia  abated;  aod 
your  orators  further  show  unto  your  honor,. that  the  said  G.  H.  did,  in 
his  life  time,  duly  make  and  publish  his  last  will  and  testament  in 
writing,  and  thereof  constituted  and  appointed  V.  W.  bis  wife,  exe- 
cutrix, who  duly  proved  the  said  will  before  ,  surrogate 
of  tbe  city  and  county  of  New-York,  and  possessed  herself  of  all  her 
said  testators  personal  estate,  more  than  sufficient  to  pay  his  funeral 
expenses,  and  all  bis  just  debts ;  whereby  the  said  suit  ought  to  be 
revived  as  against  the  said  V.  VV.  his  executrix,  who  now  stands  in 
his  place  and  represents  him,  and  your  orators  (as  they  are  advised) 
are  iatitled  to  have  tbe  same  relief  against  her  with  respect  to  the 
personal  estate  of  the  said  6.  H.  as  they  would  have  been  entitled  to 
against  him  the  said  6.  H.  bad  he  been  living ;  and  she  ought  to  an- 
swer the  premises,  and  ought  either  to  admit  assets  of  the  said  6.  H. 
sufficient  to  satisfy  your  orators'  demands,  claimed  by  the  said  original 
and  amended  bill,  or  ought  to  discover  and  account  for  his  personal 
estate,  as  is  usual  in  such  cases. 

To  the  end,  tkertfrrt^  that  the  said  suit  and  all  proceedings  therein 
may  stand  revived,  and  in  tbe  same  plight  and  condition  as  they 
were  at  the  time  of  the  death  of  the  said  G.  H.  and  that  your  oraton 
rpay  have  the  benefit  thereof,  and  that  the  said  V.  VV.  may  answer 
and  set  forth  whether  the  said  6.  H*  did  not  make  his  Last  will  and 
testament,  and  thereof  did  not  appoint  her  tbe  said  V.  W.  executrix  as 
herein  before  set  forth,  and  whether  tbe  said  G  H«  did  not  depart 
this  life  at  or  about  the  tiaie  beiein  before  set  forth,  or  at  or 
about  what  other  time;  and  whether  the  said  V.  W.  did  not 
prove  the  said   will  before  ,    surrogate   ol  tbe 

city  and   county  of  New- York,  and  poetess  herself  of  the  said 
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6.  H'8  personal  estate;  and  that  the  said  V.  W.  may  either  ad- 
rait  assets  of  tlie  said  6.  H.  to  bave  come  to  her  hands  sufficient  to 
paj  all  bis  debts,  funeral  expenses,  and  legacies,  and  also  to  answer 
jour  orators'  demands;  or  if  she  shall  pretend  that  the  said  6.  H* 
did  not  leave  a  sufficient  personal  estate  for  that  purpose,  then  that 
she  may  set  forth  an  account  of  all  debts  sbe  pretends  to  be  owing  hy 
her  said  testator,  and  lo  whom,  and  for  what,  and  upon  what  securi<% 
ties,  and  that  she  roaj  likewise  set  forth  a  full,  true,  and  particular 
inventory  and  account  of  all  and  every  the  goods,  chattels,  and  other 
personal  estate  and  effects  which  the  said  testator  G.  H.  was  at  bis 
death  possessed  of,  interested  in,  or  in  any  ways  entitled  unto»  with 
the  nature,  quantities,  qualities,  and  full  and  utmost  values  thereof 
and  what  part  has  come  to  her  hands,  or  to  the  baada  of  any  other 
person^  and  whom,  for  her  use  or  witb  her  privity,  consent  or  pro* 
curement,  and  how  the  same  has  been  paid,  applied,  administered, 
sold,  or  disposed  of  by  her,  or  any  other  person,  by  ber  direction  or 
privity,  aad  when,  and  by  and  to  whom^and  for  what,  and  that  the 
said  V.  W.  may  show  cause,  (if  sbe  can)  why  the  said  suit  and  pro* 
ceedings  thereon  should  not  stand  and  be  revived;  and  that  the 
same  may  be  revived  ;  may  it  please  your  honor  to  grant  unto  your 
•ratora  the  most  gracious  writ  of  subpoena  of  the  people  of  the  state  of 
JV«w-Forfc,  issuing  out  of  and  under  the  seal  of  this  honorable  court, 
to  revive  and  answer,  to  be  directed  to  the  said  V.  W.  thereby  com- 
manding her,  at  a  certain  day,  and  under  a  certain  pain  therein  to  be' 
inserted,  personally  to  be  and  appear  before  jour  honor  in  this  honor- 
able court,  then  and  there  to  answer  the  premises,  and  to  show  cauae, 
if  abe  can,  why  the  said  suit  and  proceedings  tbereaft  bad  should  not 
stand  and  be  revived  against  ber,  and  be  in  the  same  plight  and  con- 
dition as  they  were  at  the  tine  of  the  death  of  the  said  G.  H. — aiMl 
further,  to  stand  to  and  abide  such  order  and  decree  in  the  premises 
as  to  your  honor  shall  seem  meet ;  and  your  oratora  ahall  ever  pray, 
Sec. 


A  (nil  of  revivor  brought  by  an  administratrix  to  revive  the  suit  where' 
in  her  hsuband  zmu  filaintijff^y  who  diid  pending  the  suit, 

w 

To  the  Honorable  James  Kent,  Chancellor  of  the  state  of  New-Yorlu 

Humbly  complaining,  sheweth  unto  your  honor,  your  oratrix  A.  B. 

of  the  city  and  county  of  New*  York,  widow,  relict  and  admiuistra* 

trix  of  the  goods  and  chattels,  rights  and  credits  of  C.  B.  late  of  tbe 
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eitj  and  county  of  New-York  aforesaid,  that  the  said  C.  B.  om^ 
about  tbe  day  of  last  past,  did  6ie  bin  bill  of  complaint 

in  this  honorable  court  against  E.  P.  and  G.  H.  defendants,  there- 
by, among  other  things  setting  forth,  (here  imsert  the  prayer  of  the  ori- 
ginal billy)  the  said  complatnant  by  hiaaaid  bill  prayed  the  aid  of  the 
court,  and  that  process  of  tubfixna  might  be  awarded  against  tbe  said 
defendants  to  "appear  in  this  court,  and  answer  the  premiaes,  which 
being  granted «  and  tbe  defendants  therewith  served,  they  appeared 
accordingly  ;  and  the  defendant  O.  H.  answered  and  {nt  forth  what 
proceedingB  have  been  in  the  cauee^)  as  by  4he  said  bill,  answer,  &c« 
remaining  as  of  record  in  this  honorable  court,  relation  thereunto  be- 
ing bad,  may  more  at  large  appear.  But  so  it  ta,  may  it  please  your 
honor,  that  before  any  other  proceedings  were  bad  in  the  said  cause, 
the  said  C  B.  died  intestate,  whereby  the  said  suit  and  proceedings 
become  abated  ;  since  whose  death,  letters  of  adminiatratton  of  tbe 
goods  and  chattels,  rights  and  credits  of  the  said  complainant,  have 
been  granted  to  your  oratrix,  his  widow,  by  auirogate  of  tbe  city 

and  county  of  ^ew-York,  by  virtue  whereof  your  oratrix  is  become 
entitled  to  tbe  personal  estate  of  the  said  complainant  her  bosbaod. 
To  the  end  there/ore,  that  tbe  said  bill,  answer,  &cc.  ao  abated  as  afore- 
said, may  stand  revived  against  the  said  defendants,  and  be  in  the 
same  plight,  state,  and  condition,  as  the  same  were  at  the  time  of  the 
abatement  tliereof.  May  it  pleaee  your  honor^  to  grant  unto  your 
oratrix  the  moat  gracious  writ  of  subpcena  ad  revivendum  of  tbe  Peo- 
ple of  the  State  of  New- York,  isaoing  out  of  and  under  tbe  aeal  of 
this  honorable  coprt,   to  be  directed  to  tbe  said  thereby 

commanding  them  respectively  at  a  certain  day,  and  under  a  certain 
pain  therein  to  be  specified,  personally  to  be  and  appear  before  your 
honor  in  this  honorable  court,  and  then  and  there  to  shew  cause,  if 
they  can,  why  the  said  proceedings  so  abated  as  aforesaid  abooJd  not 
be  revived,  and  be  in  the  aame  plight,  atate,  and  condition  aa  the 
same  were  in  at  tbe  time  of  tbe  abatement  thereof,  and  yovr  ofatris 
be  further  relieved  in  ail,  drc. 


A  iupplementary  bill  to  deliver  iip  deeds  ondmriHngfm 

To  the  Honorable  James  Kent,  Chancellor  of  tbe  state  of  Ncw-YoiIf^ 

Humbly  complaining,  sheweth  unto  your  honor,  your  oratrix  A.  B« 

spinster,  one  of  tbe  daughters  of  0.  D.   late  of  dm- 

caused,  that  your  orator,  together  with  E.  F.  her  sister,  as  they  weie 
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two  of  the  daughter  aod  heirs  at  law  of  the  said  C.  D.  their  father, 
did,  oo  or  about  the  day  of  in  the  jear  of  our 

Lord  exhibit  their  ociginal  bill  of  complaint  in  this  honor^. 

able  court,  against  O.  H.  and  I.  J.  and  L.  his  wife  as  defendants,  for 
an  account  of  the  rents  and  profits  of  the  real  estate  of  the  said  C.  D.: 
ioihe  said  bill  mentioned,  to  one  part  whereof  she  was  entitled,  and 
also  for  an  account  of  his  personal  estatOi  as  he  the  said  C.  D  died 
intestate  and  jour  oratrix  and  the  said  S.  F.  were  two  of  his  chil* 
dren.  and  jour  oratrix  aod  the  said  fi.  F.  her  sister,  having  such  title 
thereto  respectivelj,  as  in  the  said  bill  is  alleged  ;  and  that  jour 
oratrix  mif^ht  be  let  into  a  redemption  of  her  father's  real  estate,  upon 
pajing  what,  (if  anj  thing)  should  appear  justlj  due,  and  for  relief. 
And  afterwards  the  said  original  bill  was  amended,  and  the  said  £.  F* 
who  had  intermarried  with  6.  H.  and  the  said  G.  H«  were  made  de^* 
fendaots  thereto,  and  the  said  £'s  name  was  struck  out  from  being  a 
part  J  to  the  said  original  bill,  and  the  said  defendants  being  served 
with  proofs  of  »^bp€tm»f  tEej  did  accordinglj  appear  to  and  answer 
the  said  amended  bill,  and  the  said  answers  were  replied  unto,  and 
issUe  being  joined,  several  witnesses  were  examined  ;  but  before  pufa^ 
lication  was  passed  in  the  said  cause  jour  orator  hath  discovered,  and 
jour  orator  bj  waj  of  supplement  doth  new  bumblj  charge  that  the 
said  now  or  late  had  in  his  custod  j  or  power,  or  at  some 

time  or  times,  had  seen  or  read  some  deed  of  settlement  or  writing 
and  particular! J  a  deed  bearing  date  in  or  about  the  jear 
of  and  concerning  the  real  estate  of  the  said  C.  D.  the  father ;  which 
said  deed  of  settlement  or  writing  to  sucb  purport  or  effect,  was  made 
on  the  marriage  of  the  said  C.  0.  the  father,  with  his  6nt 

wife,  long  since  deceased,  who  was  the  father  of  the  said 
and  tberebj,  or  bj  some  other  deed  or  writing,  the  said  real  estate  of 
the  said  0.  D.  or  great  or  some  part  thereof,  was  so  settled  and  limited 
as  that  after  the  death  of  the  said  €•  D.  the  (ather,  without  issue  bj 
the  said  ,  the  same  was  to  be  to  the  use  of  the  issue  or 

heirs  of  the  bod  j  or  the  said  O.  D*  *tbe  father ;  and  he  the  said  C.  D« 
the  father  has  issue  onlj  one  child  bj  the  said  his  wife, 

(to  wit,)  ,  who  died  long  since  without  issue  and  un- 

married, but  be  the  said  C.  D.  the  father,  bj  ,  bis  second 

wife,  left  issue  three  daughteta,  (to  wit,)  jour  oratrix  and  the  said  de- 
fendants and  ,  and  jour  oratrix,  and  the 
said  aod  ,  are  now  the  heirs  of  the  bodj  of 
the  said  C.  D^  the  father,  and  entitled  to  the  same  bj  and  under  the 
said  deed  of  settlement,  or  other  deed  ox  writing  aa.  aforesaid ;  an« 
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there  happe&iog  some  difierences  between  tbe  said  C.  D.  tbe  father  in 
his  life  time,  and  the  said  *         ,  and  there  being  a  bill  ex- 

hibited in  this   honorable  court  in  relation  thereunto,  he,  tbe  said 

,  as  your  oratrix  hath  lately,  and  since  issue  was  joined 
as  aforesaid,  discovered  that  be  the  said  did,  in  bis  an- 

swer to  the  said  bill  of  the  said  C.  D.  the  father,  admit  that  he  bad  in 
bis  custody  several  deeds  and  writings  relating  to  or  concerning  the 
said  real  estate,  and  particularly  the  said  deed  of  settlement,  made  on 
the  marriage  of  your  oratrix's  said  father  with  tbe  said  ,  in 

which  he  the  said  was  a  trustee ;  and  he  the  said 

did,  in  sind  by  tbe  same  answer  to  tbe  said  bill  of  the  said 
C.  D.  the  father  declare  and  say.  that  in  case  the  said  ,  the 

son,  should  die  without  issue  and  under  age,  the  lands  settled  on  the 
issue  of  the  said  >  the  father's  first  marriage,  would  come 

the  said  's  first  children,  as  heirs  of  the  body  of  the  said 

O.  D.  the  father  as  in  and  by  tbe  said  bill  oi  the  said  C.  D.  the  father, 
and  the  said  to  answer  thereunto,  remaining  as  of  record 

in  this  honorable  court,  doth  and  will  more  fully  appear.  But  tbe 
said  deed  of  settlement,  and  tbe  said  other  deeds  and  writings,  have 
been  all  along  concealed  from  your  oratrix,  and  he  the  said  , 

as  he  was  a  trustee  named  in  the  said  settlement,  ought  to  have  drs* 
covered  and  delivered  up  tbe  same  unto  your  oratrix,  and  thereby  it 
doth  and  will  appear,  that  your  oratrix  and  her  said  sisters 
and  i  are  tenants  in  common  of  tbe  said  premises,  and 

that  the  same  ought  to  be  divided  between  them;  and  if  the  said 
deed  of  settlement  is  not  now  to  be  produced,  the  same  bath  been 
fVaudulently  torn,  burnt  or  destroyed,  but  how,  or  when,  or  by  whom, 
he  the  doth  refuse  to  discover. 

Te  th€  end  therefore^  that  they  the  said  and 

and  his  wife,  and  and  his  wife,  may 

answer  all  and  every  tbe  matters  and  things  herein  before  charged  by 
way  of  supplement ;  and  that  be  the  said  may  discover 

atid  set  forth,  whether,  as  be  knows  or  believes,  be  at  any  time,  and 
when  and  how  long,  had  the  said  deed  of  settlement  in  his  custody  or 
power,  or  any  other,  and  what  deed,  paper  or  writings  to  tbe  effect  or 
purport  herein  before  mentioned,  and  What  is  become  of  such  deed  of 
settlement,  and  all  other  the  deeds,  papers  and  writings  before  meo'* 
tinned,  or  any,  or  either,  and  which  of  them,  as  he  the  said 
knows  or  believes,  and  when  he  last  saw  the  said  deed  of  settlement, 
or  tbe  said  other  deeds,  papers  and  writings,  or  any,  or  either,  and 
which  of  them  ;  and  that  tbe  said  deed  of  settlement^  and  tbe  said 
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other  deeds,  papers,  iiikI  writings,  nay  be  delivered  up  safe,  and  un- 
cancelled, and  (bat  your  oratrix  may  be  relieved  in  tbe  premises,  as 
the  nature  and  circumstances  of  her  case  shall  require.  May  it 
please  your  honor,  &c.  kc. 


A  hill  of  revivor  J  and  iupplemenial  hilL 

To  tbe  Honorable  James  Kent,  Chancellor  of  the  state  of  New-Tork. 
Humbly  complaining,  show  unto  your  honor,  your  orators  A.  B.  of 
the  city  and  county  of  New-York,  and  €.  D.  of  in  the  said 

city  and  county,  gentleman  ;  who  are  the  surviving  and  only  acting 
executors  and  trustees,  named  in  the  last  will  and  testament  of  H.  P. 
late    of  in  the  esquire,  deceased,  that  your 

orators  did,  on  or  about  the  day  of  exhibit  their 

bill  of  complaint  in  this  honorable  court  against  J.  O.  and  T.  F. 
gentleman,  and  C.  his  wife,  late  wife  of  the  said  H.  P.  deceased, 
and  L.  M.  esquire,  defendants,  (amongst  other  things,)  for  a  discove- 
ry of  the  real  and  personal  estate  of  the  said  H.  P.  and  in  particular, 

what  real  estate  he  purchased  after  the  date  of  his  said  will,  and 
for  the  direction  of  tbe  court,  touching  the  trusts  created  by  the  said 

fi.  P/s  said  last  will  and  codicil ;  and  the  said  defendants  being'du* 
)y  served  with  process  for  that  purpose,  did  appear  to  your  orator's 
said  bill,  and  tbe  said  defendants  T.  F.  and  C.  his  wife,  and  L.M. 
put  in  their  answers  thereto,  to  which  said  answers  of  the  said  de- 
fendants T.  F.  and  C.  his  wife,  and  L.  M.  your  orators  replied,  and 
issue  was  thereon  joined,  and  divers  witnesses  were  examined  in  the 
aaid  cause,  and  their  depositions  duly  taken  and  returned,  as  by  th^ 
said  bill,  answers,  replication  and  depositions  of  witnesses,  all  of 
them  remaining  duly  filed  and  of  record  in  this  honorable  court,  rela- 
tion being  thereunto  had,  may  more  fully  and  at  large  appear.  And 
your  orators  further  show  unto  your  honor,  that  before  the  said  de* 
Pendants  had  put  in  any  answer  to  the  said  bill,  or  the  said  cause 
•received  a  hearing,  the  said  L.  M,  died  intestate  on  or  about  the 
day  of  and  the  said  I.  O.  also  died  on  or  about  the 

day  of  in  tbe  year  whereby  the  same 

fiuit  as  to  them  became  and  is  abated  ;  and  your  orators  further  show 
that  N.  P.  of  gentleman,  hath  taken  out  letters  of  admin- 

istration to  the  said  L.  M«  out  of  the  office  of  the  surrogate  in  the  city 
'  and  county  of  New- York  aforesaid,  and  your  orators  are  thereby  be* 
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come  entitled  to.  have  the  said  suit  and  proc'cediogs  reTived  against 
the  said  N.  P.  and  to  have  tke  same  benefit  thereof,  and  relief  agaiDSt 
biro  as  tbey  should  or  might  have  bad  against  the  said  L^  M.  (unless  the 
said  N.  P.  can  show  good  cause  to  tbe  contrary  ;)  and  the  said  N.  P. 
ought  to  admit  assets  of  his  said  intestate  come  to  his  hands,  to  answer 
anj  demands  jour  orators  have  against  the  estate  of  tbe  said  L.  M.  or 
else  to  set  forth  a  particular  and  true  account  of  his  said  intestate^s 
estate,  and  how  tbe  same  bath  been  applied  and  disposed  of.  And 
jeur  orators  further  show  (by  way  of  supplement,)  that  the  said 
JI.  P.  haying  contracted  for  or  purchased  the  estate  of 
apd  other  lands  and  tenements  thereunto  belonging,  which  was  and 
were  formerly  the  estate  of  esquire,  it  is  pretended  the. 

same  was  so  dune  after  the  date  of  the  will  and  codicil,  or  some  of, 
them  i  and  the  said  flaying  some  claim  thereto,  it  is  alsc 

pretended  that  tbe  said  and  conveyed  their 

right  and  interest  therein,  and  thereto  to  tbe  said  who  Is, 

as  is  pretended,  in  bis  life-time,  duly  made  and  published  his  last 
will  and  testament  in  writing,  and  therein  and  thereby  devised  part 
of  tbe  said  estate  late  of  tbe  said  to  in  the 

county  of  gentleman,  and  his  heirs,  or  to  wife  of 

the  said  and  who  was  the  said  sister, 

and  her  heirs,  or  to  tbe  said  for  her  life,  remainder  to 

her  son  by  tbe  said  and  bis  heirs  (  and  other 

part  of  the  said  's  estate,  called  to 

another  sister  of  the  said  and  her  heirs ;  and  the  other  part 

of  the  said  estate,  to  wit,  lands,  to  and 

his  sisterS)  and  whom,  as  it  is  pretended,  he  made  executrixes  of  bis 
said  wrll,  either  to  them  and  their  heirs,  or  in  trust  to  pay  his  debts^ 
-  the  residue  thereof,  after  payment  of  bis  debts,  to  tbe  said 
his  brother,  and  his  heirs  ;  and  tbe  said  and  bis- 

wife,  and  their  son  and  pretend  some 

right  or  title  in  or  to  tbe  said  lands  and  premises,  late  Mr.  's, 

yet  they  refuse  to  discover  what  tbeir  said  claims  were,  or  by  what 
deed  or  title.tbey  claim,  or  who  is  in  possession  thereto,  and  of  every 
part  therepf ;  and  though  yoyr  orators  are  advised,  to  the  end  it  may 
be^etermined  by  this  court,  whether  all  or  any  part  of  tbe  said  late 
Mr.  's  said  lands  and  estt^te,.  is  part  of  the  trust  estate  in^ 

tended  to  be  settled  by  tbe  said  \  will  or  codicils  ;.  and  fior 

that  purpose,  tbe  said  ought   to  set  forth  what  right  or 

title  he  claims  therein  or  thereto,  or  to  any  part  thereof,  if  any ;  and 
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ibr'wbai purpose  be  ought  to  answer  this  bill,  as  well  as  your  orator^s 
original  bill ;  ahd  the  said  ought  so  to  do,  he  claimiDg  in 

reversion  under  the  said  '4'  will,  as  well  as  under  the  said 

'a  will ;  and  the  said  and  his  wife, 

«nd  their  SOD,  and  and 

the  executors  of  the  said  ought  also  so  to  do,  if  they,  or 

«ilher  of  them,  claim  any  right  or  title  thereto,  or  interest  therein,  ot 
to  any  part  thereof.     To  tht  end  thtrefore,  that  the  said  and 

hifl  wife,  and  their  son  may  so  do,  and  that  the 

said  suit  and  proceedings  may  stand  revived,  and  be  in  the  same 
plight  and  condition  as  they  were  in  at  the  time  of  the  death  of  th^ 
said  or  that  the  said  may  show  cause  to  the 

contrary,  and  may  admit  assets  of  his  said  intestate  sufficient  to  come 
to  bis  hands  to  answer  your  orator's  demands,  or  may  set  forth  a  par- 
ticular, full,  and  true  account  of  his  said  intestate's  estate  and  effects, 
and  how  the  same  hath  been  paid,  applied,  and  disposedof ;  May  it 
please  your  honor,  &c.  &c. 
Plaintiffs  pray  process  to  revive  and  answer. 


iNswcns. 

Jin  answer  to  a  bill  to  prove  a  will  against  an  heir  at  law.    See  hili^ 

AppefidiXfpage  6\* 

The  answer  of  A.  B.  an  infant,  under  the  age  of  twenty-one 
years,  by  his  guardian,  defendant,  to  the  bill  of  complaint 

of  A.  B.  an  infant,  by  his  next  friend  G.  D.  widow,  complainant. 

The  said  defendant,  saving  and  reserving  to  himself,  now  and  at 
all  times  hereafter,  all  and  all  manner  of  benefit  and  advantage  of 
exceptions  to  the  manifold  uncertainties  and  imperfections  in  the 
complainant's  said  bill  of  complaint  contained,  for  answer  thereunto, 
or  unto  so  much  thereof  as  materially  concerns  this  defendant  to 
make  answer  unto,  he  answereth  and  saith,  that  he  believetb  it  to  be 
true,  that  in  the  bill  named,  father  of  him  this  defendant 

and  the  complainant,  was  In  his  life-time,  and  at  the  time  of  decease, 
seised  of  the  premises  in  the  bill  mentioned,  to  be  devised  to  the 
complainant ;  and  doth  also  believe,  that  the  s^id  bainj; 


24  APPENDIX. 

io  tJiereof  seised,  did  about  the  time  for  that  purpose  in  the  bill  metf- 
tioned^  make  and  dulj  publish  his  last  will  and  testament  in  writiof, 
whereby  be  devised  the  said  premises,  as  in  and  by  the  said  bill  of 
complaint  is  set  forth  and  alleged,  sind  that  be  bad  pover  to  dispose 
of  the  same,  and  was  of  sound  mind,  memory  and  understanding,  »l- 
tbe  time  of  bis  making  thereof;  but  this  defendant  doth  ndt  know  the- 
same  of  his  own  knowledge,  and  therefore  bopetfa  that  the  conplaioo 
ant  shall  be  compelled  to  make  due  proof  thereof,  before  he  shall  be 
let  into  any  benefit  by  the  said  will ;  and  the  rather  for  that,  in  case 
this  defendant's  said  father  had  not  made  such  will,  and  thereby  such 
disposition  of  the  premises,  as  in  the  bill  is  set  forth,   he  the  said 
A*  B.  is   entitled  to  the  same  as  heir  at  law  to   his  said  father. 
And   this  defendant   saith,   that  he,  being  but   an  infant,  and   not 
capable  of  judging  of  the  mtaters  in  the  complainaht^s  said  bill 
contained,   humbly  hopes  this  court  will  take  care  of  him  and  bis 
interest  in   the    said   premises,     in   case  it    shall   appear   be   has 
any  therein  :  and  this   defendant,   further  answering,   denies   that 
he  ever  gave  out  in  speeches,  that  his  said  father  had  no  right  or 
power  of  disposing  of  the  said  premises,  or  that  be  made  no  such 
will  as  in   the   bill,  or  that   in  case  he  made  any  such  will,   yet 
that  he  was  not  of  sound  and  disposing  mind,  memory,  and  under- 
standing, when  he  made  the  same,  as  in  the  bill  is  untruly  suggested  : 
and  this  defendant  denies  all,  and  all  manner  of  combination  and 
confederacy,  wherewith  he  stands  charged  in  and  by  the  said  bill  of 
complainant,  without  that  that  there  is  any  other  matter  or  thing  ma- 
terial or  necessary  for  this  defendant  to  answer  unto,  and  not  herein 
and  hereby  well  and  sufficiently  answered  unto,  confessed  or  avoided, 
traversed  or  denied,  is  true,  all  which  matters  and  things  this  de- 
fendant is  ready  to  aver  and  prove,  as  this  honorable  court  shall  di* 
rect  and  award,  and  humbly  prays  to  be  hence  dismissed,  with  his 
reasonable  cQsts  and  charges  in  this  behalf  most  wrongfully  sus- 
tained. 


An  akrwer  to  a  bill  of  foreclosure. 

The  answer  of,  &c. 

The  defendant  saving,  &c.  answereth  and  aaitb,  that  he  admits  thai 
be  being  seised  of,  and  interested  in,  or  otherwise  entitled  to  the 
fee  simple  and  inheritance  of,  and  in  the  several  messuages  aod  lands 
in  the  complainant's  bill  mentioned,  and  having  occasion  for  the  sum 
of  this  defendant,  in  the  year  applied  Ut  the 
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pkinant  to  land  him  the  same ;  and  for  securing  the  repayment  of 
the  said  fimi  of  and  interest,   this  defendant  proposed  to 

GODvej  and  assure  the  said  several  messuages  and  lands  to  the  com- 
plainant, and  accordingly  this  defendant  admits,  that  by  such  inden* 
ture  of  mortgage,  as  by  the  complainant*s  bill  is  mentioned  to  bear 
date  the  day  of  ^  and  made  between  this  defendant 

by  the  name  of  of  in  the  county  of 

of  the  one  part,  and  the  complainant,  by  the  name  of  of 

&c.  of  the  other  part.     This  defendant,  in  consideration 
of  the  sum  of  paid  by  the  said  complainant  to  this  defend- 

ant, did  grant,  bargain,  sell,  alien,  release,  and  confirm  unto  the  said 
complainant  and  his  heirs,  the  said  several  messuages,  lands,  tene- 
ments, and  premises  in  the  said  complainant's  bill,  for  that  purpose 
more  particularly  mentioned  and  set  forth,  and  the  reversion  and  re- 
versions, remainder  and  remainders,  rents,  issues  and  profits  thereof, 
and  all  his  estate  therein,  together  with  all  deeds,  evidences,  and  wri- 
tings, touching  or  concerning  the  premises,  to  hold  unto  the  said  com- 
plainant, his  heirs  and  assigns  for  ever ;  and  this  defendant  does  ad- 
mit, that  in  such  indenture  of  mortgage,  there  is  a  proviso  to  the  effect 
in  the  complainant's  bill  mentioned  ;  arid  likewise  that  there  is  such 
a  memorandum  or  indorsement  on  the  back  of  the  said  indenture  of 
mortgage,  to  the  effect  in  the  complainant's  bill  also  mentioned  ;  and 
likewise,  that  for  the  further  and  better  securing  the  payment  of  the 
said  sum  of  with  interest,  to  the  complainant,  this  defendr 

ant  did  enter  into  such  obligation  to  the  complainant,  as  in  the  com- 
plainant's bill  in  that  behalf  is  mentioned,  and  with  such  condition  as 
in  the  complainant's  bill  is  set  forth ;  but  for  greater  certainty  as  to 
the  said  indenture  of  mortgage,  endorsement  and  bond,  this  defendant 
refers  himself  to  the  same  respectively,  when  they  shall  be  respec- 
tively produced ;  and  this  defendant  does  admit,  that  the  said  sum  of 

or  any  part  thereof,  or  any  interest  for  the  same,  was  not 
paid  to  the  complainant,  pursuant  to  the  proviso  in  the  said  inden- 
ture of  mortgage  contained,  and  that  therebjr  the  complainant's  estate 
and  interest  in  the  mortgaged  premises,  may  become  absolute  in  law ; 
and  this  defendant  does  admit,  that  the  complainant,  either  by  him- 
self)  or  others  on  his  behalf,  may  have  applied  to  him  for  the  pay- 
ment of  the  interest  of  the  said  and  on  the  defendant's  not 
paying  of  the  same,  that  the  defendant  should  pay  the  whole  princi- 
pal and  interest,  but  does  not  remember  or  believe  that  the  complain- 
ant, er  anjr  person  on  his  behalf,  ever  applied  to  him  to  release  his 
eiiuity  of  redemption  in  the  said  mortgaged  premises,  nbich  said 
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premises  ihis  deft'iiilaiil  saith  that  be  had  power  to  aMtgn  to  tliecom- 
}>la]DaDt,  as  bereiD  before  mentioned,  and  not  assigned  over  to  any 
other  person  or  persons,  or  incumbered  or  charged  in  any  oilier  maa* 
ner  than  as  is  herein  before  mentioned  :  and  this  defendant  doea  ad* 
mit,  that  he  has  not  paid  to  the  complainant  any  interest  for  the  said 
,  or  any  part  of  the  said  principal  sum  of  ;  but 

this  defendant  saith,  that  on  the  daj  of  now  last 

past,  there  was  no  more  due  to  the  complainant  from  this  defendant, 
for  the  interest  of  the  said  than  the  sum  of 

which  said  premises,  notwithstanding  such  arrears  of  intevest,  this 
defendant  humbly  apprehends  to  be  an  ample  security  for  the  said 
principal  sum  of  and  interest,  the  said  premises  being  of 

considerable  value,  and  at  the  improved  rent  of  and  up- 

wards, and  therefore  humbly  hopes,  that  this  court  will  allow  him  a 
reasonable  time  to  redeem  and  pay  off  the  said  mortgage,  as  be  is  wil- 
ling and  desirous  so  to  do  :  and  tliis  defendant  denies  all,  and  all 
manner  of  unlawful  combination  and  confederacy  in  the  complain- 
ant's bill  charged  against  htm ;  without  that,  that  any  other 
matter  or  thing  in  the  complainant's  said  bill  of  complaint  contained, 
material  or  effectual  for  lhi.<9  defendant  to  make  answer  unto,  and  not 
herein  and  hereby  sufficiently  answered  unto,  confessed  or  avoided, 
traversed  or  denied,  is  true  to  the  knowledge  and  belief  of  tbia 
defendant. 

All  which  matters  and  things  this  defendant  is  ready  to  aver,  main- 
tain, and  prove,  as  this  honorable  court  shall  award,  and  humbly 
prays  to  be  hence  dismissed,  with  his  reasonable  frosts  aqd  pittrgesi 
on  this  behalf  wrongfully  sustained. 


^n  answer  of  Infants  by  ikeir  guardian* 

The  jomi  and  several  aiiswfirs  of  A.  B,  and  C.  D,  tii/iuUs,  under  ikt 
age  of  21  yearSf  bxf  fl,  F.  their  mother  and  guardian^  two  of  tk€ 
4rfendanis  to  the  bill  of  complaint  ofG.  H,  Tpidam^  compUwwni* 

The  said  defendants  saving  to  themselves,  and  each  of  them,  all 
and  all  manner  of  advantage  of  exception  to  the  many  untmlbs, 
errors,  uncertainties,  and  other  imperfections  in  the  said  bill  of 
plaint  contained  ;  for  answer  thereunto,  or  to  so  much  thereof  as 
defendants  are  advised  is  material  for  them,  or  either  of  tbena,  to 
make  answer  to,  they  answering  by  their  said  gnardiani  $$v^al|]t 
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say,  that  they  are  strangers  to  all  and  singular  the  matters  and  things 
in  the  said  bill  of  complaint  contained,  otherwise  than  that  these  de- 
fendants have  beard  that  1.  J.  their  grandfather,  in  the  bill  named, 
was  seised  of  of  entitled  to  several  lands  and  tenements,  and  also  pos- 
sessed of  a  considerable  personal  estate ;  and  also  have  heard  that 
these  defendants'  father,  K.  L.  in  the  bill  mentioned,  died  intestate; 
and  also  that  their  said  grandfather  and  father  made  some  provision 
for  these  defendants  by  bond,  settlement,  or  oUierwise.  And  these 
defendants  being  infants  of  tender  years,  submit  themselves  to  the 
judgment  of  this  honorable  court,  and  humbly  hope  that  what  right 
or  title  they,  or  either  of  them  have,  to  the  real  or  personal  estates  of 
their  grandfather,  or  father,  shall  be  protected  and  saved  to  theni 
respectively  :  Without  that,  &c. 


An  ans'ster  and  disclaimer. 

The  several  ansnser  and  disclaimer  of  A.  B,  one  of  the  defendants  to 

the  bill  of  complaint  of  the  complaitutnfs. 

This  defendant,  saving  and  reserving  to  himself  now,  and  at  at! 
times  hereafter,  all  manner  of  advantage  and  benefit  of  exception, 
that  may  be  had  and  taken  to  the  many  untruths,  uncertainties,  insuf- 
ficiencies and  imperfections  in  the  said  complainant's  said  bill  of 
complaint  contained,  for  a  fuH  and  perfect  answer  thereunto,  or  to 
such  part  thereof  as  it  materially  concerns  this  defendant  to  make 
answer  unto,  he  answereth,  and  saith,  that  he  believes  that 
did  die  seised  of  lueh  estates  in  ,  and  ,  as  in 

the  said  complainant's  bill  are  mentioned ;  and  this  defendant  does 
believe  that  the  said  did  make  such  last  will  and  testa- 

ment  in  writing,  and  did  thereby  execute  such  trusts  out  of  the  said 

estate,  and  appointed  this  defendant  trustee  thereof, 
in  such  manner  and  to  such  purpose  and  efiect  as  in  the  said  com- 
plainant's said  bill  for  that  purpose  set  forth  ;  and  this  defendant  does 
believe  that  the  said  testator  made  ,  gentleman,  ex- 

ecu^or  of  bis  said  will,  and  this  defendant  does  believe  that  the  said 

soon  after  making  his  said  will  departed  this  life, 
that  is  to  say,  on  or  about  the  day  6(  ,-  in  the 

year  ,  without  revoking  or  altering  his  said  will,  seised  of 

such  estates  in  ,  and  ,  as  in  the  said  com- 

plainant's said  bill  are  set  forth ;  and  this  defendant  further  saith, 
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that  he  was  advised  that  the  said  trust  would  be  attended  with  some 
difficulty,  besides  expense  and  loss  of  time  to  this  defendant,  there* 
fore  tbia  defendant  absolutely  refuped  to  intermeddle  therewith,  or 
kny  way  concern  himself  therein.  And  this  defendant  denies  that 
he  or  any  for  him  ever  entered  on  the  said  trust  estate,  or  ever  re- 
ceived any  of  the  rents  and  profits  thereof,  but  this  defendant  hath 
been  informed  and  believes  the  sante  were  received  by  , 

of  the  city  of  ,  in  the  said  county  of  ,  gen- 

tleman, who  was  employed  by  the  said  testator  ,  in  his 

life  time  to  receive  the  rents  and  profits  of  the  said  's  estate 

for  the  said  ,  and  this  defendant  doth  believe  that  the 

said  hath  received  the  said  rents  and  profits  of  the  said 

trust  estate  ever  since  the  death  of  the  said  testator,  and  still  doth 
continue  to  receive  the  same ;  and  this  defendant  positively  denies 
that  the  said  had  any  power,  authority  or  direction,  from. 

this  defendant  to  receive  all  or  any  part  of  the  rents  and  profits  of  the 
said  trust  estate,  or  that  he  ever  accounted  with  this  defendant  for  the 
same  ;  and  this  defendant  is  very  desirous  and  ready  to  be  discharged 
from  his  said  trust,  and  to  do  ai)y  act  for  that  purpose  as  this  honor- 
able court  shall  direct,  this  defendant  being  indemnified  in  so  doing, 
and  having  his  costs.  And  this  defendant  further  saitb  that  as  fo  so 
much  of  the  said  bill  as  seeks  a  discovery  of  this  defendant's  title  to 
the  lands  in  ,  this  defendant  saith,  that  he  doth  not 

know  that  he,  this  defendant,  to  his  knowledge  or  belief  ever  had^ 
nor  did  he  claim,  or  pretend  to  have,  nor  doth  he  now  claim  or  pre- 
tend to  have  any  right,  title  or  interest  of,  io  or  to  the  said  estate  in 

y  in  the  said  ccmplainant's  bill  set  forth,  or  any 
part  thereof;  and  this  defendant  doth  disclaim  all  right,  title  and  in- 
terest to  the  estate  in  ,  in  the  complainant's  said  bill 
mentioned,  and  every  part  thereof.  And  this  defendant  doth  deof' 
all  manner  of  unlawful  combination  and  confederacy  unjustly  charged 
against  him,  in  and  by  the  said  complainants'  said  bill  of  complaint; 
without,  that  any  other  matter  or  thing  in  the  said  complainants'  said 
bill  of  complaint  contained,  material  or  necessary  for  this  defendant 
to  make  answer  unto,  and  not  herein  or  hereby  well  and  sufficiently 
answered  unto,  confessed  or  avoided,  traversed  or  denied,  is  tnie;  all 
which  matters  and  things  this  defendant  is  ready  to  aver,  maintain 
and  prove,  as  this  honorable  court  shall  award;  and  humbly  prays  to 
be  hence  dismissed  with  his  reasonable  costs  and  ebsrges  in  this  be- 
half most  wrongfully  sustained. 
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fLEAS. 

PUa  of  another  bill  pefiding. 

JPUa  of  C.  D.  gentleman^  one  of  the  defendants  to  the  hill  of  complaint 

of  A.  B,  comfilainanf. 

The  said  defeiklaDt,  bj  protestation,  not  confessing  or  acknow- 
ledging a]]  or  anj  of  the  matters  and  things  in  the  complainant's  said 
bill  of  complaint  contained,  to  be  true,  in  such  manner  and  form  aa 
the  same  are  therein  declared  and  set  forth,  for  plea  tbexButito  saith, 
that  heretofore,  and  before  the  said  complainant  exhibited  his  bill  in 
this  honorable  court,  to  wit,  on  the  day  of  which 

was  in  the  year  of  our  Lord  the  said  now  complainant^ 

tc^ether  with  and  in  the  said  bill  named,  did 

exhibit  their  bill  of  complaint  unto  this  honorable  court  against  this 
defendant,  and  also  against  for  the  same  matters,  and  to 

the  same  effect,  and  ibr  the  like  relief  and  purpose  as  against  thm 
defendant,  as  the  now  complainant  doth  by  his  present  bill  set  forth ; 
to  which  said  first  bill  this  defendant  did  put  in  his  answer,  and  Xht 
then  complainant  thereunto  replied,  and  the  said  former  bill  is  still 
depending  in  this  honorable  court,  and  the  said  cause  is  yet  unde- 
termined ;  and  therefore  this  defendant  doth  pl«ad  the  said  former 
bill,  answer  and  proceedings,  in  bar  to  the  said  now  complainant's 
said  present  bill ;  and  humbly  prays  the  judgment  of  this  court,  whe- 
ther he  shall  be  compelled  to  make  any  further  or  other  answer 
thereunto ;  and  prays  to  be  hence  dismissed  with  bis  costs  and  charges 
in  this  behalf  sustained. 


•A  plea  of  the  etaiute  of  limitatians  in  bar  of  an  account* 

The  plea  of  C.  D.  d^endanty  to  the  bill  of  complaini  of  A.  B.  cojn^ 

plainant. 

The  defendant,  by  protestation,  not  confessing  or  acknowledging 
all  or  any  of  the  matters  and  things  In  the  complainant's  said  bill  of 
complaint  contained,  to  be  true,  in  such  manner  and  form  as  the  same 
are  therein  and  thereby  charged  and  alleged,  for  plea  unto  the  laid 
bill  saith,  That  if  the  complainant,  either  in  his  own  right  or  as  ex* 
ecutor  of  in  the  bill  named,  'ever  had  any  cause  of  suit 

against  him  this  defendant,  for  or  concerning  any  the  matters,  traift- 
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actions  or  dealings  in  Ibe  said  bill  of  complaint  mentioned ,  (wliidi 
this  defendant  dotb  in  no  aort  admit,)  the  same  did  accrue  or  arise 
above  six  jears  before  the  filing  the  complainanf  s  said  bill,  and 
above  six  years  before  serving  this  defendant  with  a  writ  or  other 
.  process  to  appear  to  and  answer  the  same  :  And  this  defendant  fur- 
ther for  plea  saith,  and  dotb  aver,  that  he  did  not  at  any  time  within 
six  years  before  filing  tlie  complainant's  said  bill  of  complaint,  nor 
within  six  years  before  this  defendant  was  served  with  process  to  ap- 
pear and  answer  thereto,  ever  promise  or  agree  to  come  to  any  ac- 
count for,  or  to  pay,  or  any  ways  satisfy  the  said  complainant,  any 
jnoney,  for  or  concerning  any  the  matters,  transactions,  or  dealings 
in  the  complainant^s  said  bill  of  complaint  charged  or  alleged;  and 
therefore  this  defendant  doth  plead  the  statute  of  limitations,  passed 
on  the  day  of  in  the  year  and  prays 

the  benefit  of  said  statute  for  limitation  of  actions :  AH  which  mat* 
ten  this  defendant  doth  aver  and  plead  in  bar  of  the  complainant^s 
said  bill,  and  of  the  complainant's  pretended  demands,  for  which  he 
•eeka  to  be  relieved  by  his  said  bill ;  and  this  defendant  prays  to  be 
bence  dismissed,  with  his  reasonable  coats  in  this  behalf  wrongfully 
sustained* 
fiworn,  &G* 


A  plea  exkUnled  by  a  Feme  Covirt,  in  her  oram  name. 

The  plea  ef  C  />•  defendottt^  to  ike  bill  of  complaint  of  A*  B, 

plainant* 

The  said  defendant,  not  confessing  all  or  any  of  the  matten  and 
things  m  the  complainant's  said  bill  of  complaint  contained  to  be 
true,  in  anch  manner  and  form  as  they  are  therein  and  thereby  set 
forth|  for  plea  thereunto  this  defendant  saith,  that  the  plaintiff  at  and 
before  the  exhibiting  her  said  bill  of  complaint,  was  married  to  one 

who  is  yet  living,  which  this  defendant  doth  aver  and 
will  prove,  if  there  be  occasion ;  and  therefore  this  defendant  dotb 
plead  Uie  same  in  abatement  of  the  complainant's  said  bill  of  cooa- 
plaiot,  and  humbly  prays  the  judgment  of  this  honorable  court,  whe- 
ther he  shall  make  any  answer  thereto ;  and  humbly  prays  to  be 
hence  disaissed,  with  bis  costs  and  charges  in  this  behalf  sustained. 
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A  plea  of  the  statute  of  limitations  in  bar  of  an  account* 

This  defendant,  by  protestation,  not  confessing  or  acknowledging 
ally  or  anjy  of  the  matters  and  things  in  the  complainant^s  said  bill  of 
complaint  contained,  to  be  true,  in  such  manner  and  form  as  the 
Game  are  therein  alleged  and  set  forth,  as  to  so  much  of  the  said  bill 
as  seeks  an  account  and  discovery  of  the  estate  or  effects  of  , 

deceased,  this  defendant's  testator,  or  that  seeks  satisfaction  for  or 
on  account  of  the  complainant ;  or  that  seeks  a  discovery  how  many 
pipes  of  wine,  or  any  other  commodities,  intended  to  be  conveyed 
tci  the  said  ,or  that  seeks  a  satisfaction  for  the  same,  or 

that  seeks  a  discovery  or  satisfaction  for  any  of  the  moneys,  goods  or 
effects  of  the  said  ,  come  to  the  hands  of  this  defendant 

since  the  decease  of  the  said  ,  this  defendant  pleads 

thereto,  and  for  plea  saith,  that  ,  in  the  bill  named, 

under  whom  the  complainant  pretends  to  claim,  departed  this  life  in 
or  about  the  year  ,  and  that  ,  this  defendant's 

testator,  departed  this  life  in  or  about  the  month  of  ,  and 

that  the  moneys,  pretended   to  be  received  by  the  said  , 

or  by  this  defendant,  and  the  goods  and  commodities  pretended  to  be 
conveyed,  if  any  sums  of  money,  goods  or  effects,  were  received  by 
the  said  ,  or  by  this  defendant,  (which  this  defendant 

doth  not  in  any  part  admit)  that  all  and  every  such  sums  of  money, 
goods  and  effects  were  received  by  the  said  9  or  by  this 

defendant,  above  six  years  before  this  defendant  was  served  with  any 
pxocess  of  this  couK  to  answer  the  said  bill,  or  any  process  was  served 
out  against  this  defendant  to  call  this  defendant  to  an  account  for  the 
flame ;  and  that  if  the  complainant  had  had  any  cause  of  action  or  suit 
against  this  defendant,  or  against  the  said  ,  for  or  con- 

ceroing  any  of  the  said  matters,  (which  this  defendant  doth  not  ad* 
fliit,)  that  such  cause  of  action  or  suit  did  accrue  or  arise  above  tiz 
years.before  filing  of  the  said  bill,  or  serving  this  defendant  with  pro- 
cess  to  appear  to  and  answer  the  said  bill ;  nor  did  this  defendhint,  or 
bis  said  testator,  at  any  time  within  six  years  before  exhii»iting  the 
•aid  bill,  or  suing  out  process  against  this  defendant,  pfomite  or  agree 
to  come  to  any  account,  or  to  make  satisfaction,  or  to  pay  any  sum  or 
sums  of  money  for  or  by  reason  of  any  of  the  said,  matters;  and 
therefore  this  defendant  doth  plead  the  statute  passed  the 
day  of  9  in  the  year  ,  for  the  limitation  o^ 
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actioDt,  and  avoiding  of  suits  at  law ;  and  prays  the  benefit  of  the 
itaid  act,  and  pleads  the  same  in  bar  of  so  much  of  the  complainant's 
said  demands  in  his  said  bill  set  forth  and  mentionod ;  and  prays  the 
judgment  of  this  honorable  court  thereon.  And  this  defendant  not 
waiving  his  said  plea,  but  wholly  relying  and  initsting  thereon,  for  an- 
swer to  the  residue  of  the  said  complainant's  said  bill,  or  to  so  much 
thereof  as  he  this  defendant  is  advised  is  material  or  necessary  Sar 
him  to  make  answer  unto,  he  this  defendant  answeretb  and  saith,  &c. 


A  plea  of  outlawry. 
The  plea  of  A,  B.  defendant,  to  the  bill  of  complaint  of  C.  D.  com- 

The  «aid  defendant  by  protestation,  not  confessing  or  acknowledge 
ing  all  or  any  of  the  matters  or  things  in  the  complainant's  said  bill 
of  complaint  contained,  to  be  true,  in  such  manner  and  form  as  the 
same  are  therein  and  thereby  set  forth,  alleged  and  declared,  for  plea 
thereunto  saith,  that  the  said  complainant  now  is,  and  standeth  a 
person  outlawed,  and  is  thereby  disabled  by  the  laws  of  this  state, 
to  sue  or  commence  any  action  or  actions,  suit  or  suits,  in  this  bcn&oT- 
able  court  or  in  any  other  court,  until  the  said  outlawry  be  reversed  by 
due  course  of  law ;  for  this  defendant  saith,  that  on  the  day  of 

,  in  the  year  ,  the  said  complainant,  by  th« 

same  C.  D.  was  outlawed  in  an  action  of  trespass  at  the  suit  of 

,  as  by  the  said  outlawry,  tub  pede  sigilli  hereunto  an- 
nexed,  may  appear ;  which  said  outlawry  doth  yet  stand  and  remais 
in  full  force  and  unreversed ;  and  this  defendant  doth  aver,  that  the 
said  C.  D.  the  complainant  named  in  the  said  bill  of  complaint, 
and  the  said  C.  D.  named  in  the  said  writ  of  capiae  utlagatum  hereun* 
to  annexed,  is  one  and  the  same  person,  and  not  divers  and  several; 
and  therefore  this  defendant  doth  humbly  demand  the  judgment  of 
this  honorable  court,  whether  or  no  he  shall  be  compelled  to  make  any- 
other  or  further  answer  to  the  complainant's  said  bill  of  complaint, 
until  the  said  complainant  shall  have  reversed  the  said  outlawry,  and 
thereby  become  a  person  of  ability,  and  capable  to  exhibit  a  bill  of 
complaint  against  this  defendant;  and  in  the  mean  time  prays  to  be 
dismbsed  with  his  reasonable  costs  in  this  behalf  wrongfully  sustained. 
Sworn,  &t. 
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DBMVRRKRS. 

Demurrer  for  voant  of  Equity, 

Tke  demurrer  of  C.  D.  one  of  the  defendants  to  the  bUl  of  eon^ 

plaint  of  A.  B,  complainaat. 

This  defendant,  by  protestation,  not  confessing  or  acknowledging 
all  or  anj  of  the  matters  or  things  in  and  by  the  said  bill  set  forth 
and  complained  of  to  be  true,  in  manner  and  form  as  the  same  aro 
herein  and  hereby  set  forth  and  alleged,  saitb,  she  is  advised  by  her 
counsel,  and  there  is  no  matter  or  thing  in  the  said  bill  contained, 
good  and  sufficient  in  law,  to  call  this  defendant  in  question  in  this 
honorable  court  for  the  same,  but  thare  is  good  cause  of  demurrer 
thereunto,  and  therefore  this  defendant  doth  demur  thereunto,  and 
for  cause  of  demurrer  this  defendant  saith,  that  the  complainant's 
said  bin  (in  case  the  allegations  therein  contained  were  true,  which 
this  defendant  doth  in  no  suit  admit)  contains  not  any  matter  of 
equity  whereon  be  can  ground  any  decree,  or  give  the  complainant 
any  relief  or  assistance,  as  against  her  this  defendant;  therefore,  and 
for  divers  other  errors  and  imperfections  in  the  said  bill  appearing, 
this  defendant  doth  demur  in  law  thereunto,  and  humbly  demands  the 
judgment  of  this  honorable  court,  whether  she  shall  be  compelled  to 
put  in  any  further  or  other  answer  to  the  said  bill ;  and  humbly 
prays  to  be  hence  dismissed,  with  her  reasonable  costs  in  this  behalf 
most  wrongfully  sustained. 


A  demurrer  for  want  of  parties. 

The  demurrer  of  C.  D.  defendant^  to  the  bill  of  con^laint  of  A.  B» 

complainant. 

.  As  to  so  much  of  die  complainant's  bill,  whereby  the  complainant 
doth  entitle  himself  to,  and  demands  from  this  defendant  as  executrix 
of  in  the  bill  named,  the  sum  of  and  interest, 

under  a  letter  of  appointment,  pretended  to  be  directed  to 
in  the  bill  named  by  also  in  the  said  bill  named,  and  an* 

other  defendant  thereto ;  whereby  the  said  other  defendant 
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did  direct  the  said  to  pay  in  tbe  manner  ia  tlie 

bill  mentioned,  and  for  tbat,  the  aaid  as  is  pretended  had 

notice  of  an  assignment  in  tbe  bill  mentioned  of  the  said 
to  tbe  complainant,  and  promised  to  paj  tbe  same  :  This  defendant, 
by  protestation,  not  confessing  or  acknowledging  tbe  complainant's 
bill  to  be  true,  in  such  sort,  manner  and  form,  as  tbe  ^ame  matters 
are  therein  set  forth,  this  defendant  doth  demur  thereto,  and  for  caase 
of  demurrer  sbevretb,  that  by  the  complainant*8  own  showing  id  bis 
bill  the  said  is  dead,  and  neither  bis  executoc  or  adminis- 

trator is  made  a  party  to  tbe  said  bill ;  and  therefore,  and  for  other 
good  cause  or  causes  of  demurrer,  in  the  bill  contained  as  tb  so  much 
of  tbe  comiplainant^s  said  bill  as  is  demurred  unto  as  aforesaid»  this 
defendant  doth  demand  the  judgment  of  this  honorable  court,  woe- 
ther  this  defendant  shall  be  compelled  to  make  any  anairer  thereun- 
tO|  otherwise  than  as^  aforesaid ;  and  this  defendant  hnmbly  prays  to  be 
hence  dismissed,  with  ber  costs,  in  this  behalf  irrongfully  sustained. 

A  demurrer  for  want  of  parties,  and  for  want  of  an  affidami  to  a  MS 

brought  for  a  discovery  of  a  deedm 

The  demurrer  of  A,  B.  and  C.  hit  wife^  defendafUe^  to  (ke  hUl  (f  com- 

plaint  ofD,  E.  complainant. 

The  said  defendants,  by  protestation,  not  confessing  or  acknow- 
ledging all  or  any  matters  and  things  in  the  complainant's  bill  of  com- 
plaint alleged  and  set  forth  to  be  true,  in  such  manner  and  form  as 
the  same  is  and  are  hereby  set  forth,  say,  that  they  are  admed,  that 
the  substance  of  tbe  said  bill  is  to  discover  a  deed  suggested  to  be 
made  by  in  tbe  said  bill  named,  whereby  per  st*- 

num,  or  some  such  proTision  was  made  for  the  benefit  and  adYaotageof 
his  younger  sons,  and^  payable  out  of  lands,  and  that  tbe  plaintiff  is 
tbe  survivor,  and  entitled  to  the  said  provision,  and  that  tbe  said  lands 
upon  the  death  of  the  said  ,  descended,  or  came  to  Itis  el- 

dest son  and  heir  deceased,  of  whom  the  plaintiff,  as  ia  sug- 

gested, demanded  the  benefit  of  the  said  deed  ;  but  before  any  benefit 
obtained,  he  the  said  died,  leaving  two  daughters  his  heiis, 

and  that  the  plaintiff,  after  tbe  death  of  the  said  made  Us 

application  to  the  defendant  .    the  relict  of  tbe  said 

and  sent  the  deed  to  ber,  and  that  the  said  deed  Is  now  ill  the  handa 
of  the  said  defendants,  who,  l^  combination  with  the  said  daughters 
and  heirs,  do  refuse  top  ay.  the  pUintiff  the  said  provision  made  by  lua 
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father,  aDd  the  arrears  thereof,  or  permit  him  to  enjoy  the  lands  out  of 
which  the  same  is  issuiog,  and  therefore  prajs  a  discovery  of  the  said 
dead,  and  to  have  the  arrears  of  the  said  provision  and  further  relief: 
To  which  bill  these  deiendants,  as  advised,  do  demur,  and  for  cause 
of 'demurrer  say,  that  the  plaintiff  ought,  according  to  the  rules  of  this 
court,  to  have  made  affidavit,  that  he  bad  not  in  his  custody  or  power, 
the  deed  of  which  he  seeks  a  discovery,  and  for  want  whereof  he 
prays  relief  in  this  court ;  and  also  for  that  the  said  complainant  seeks 
relief  for  arrears  of  a  provision  of  per  annum^  or  some 

other  provision  made  by  the  supposed  deed,  and  to  have  relief  in  this 
.court,  to  make  good  the  same  for  the  future,  and  yet  hath  not  made 
the  executors  or  administrators,  nor  the  heirs  of  the  said 
parties  to  his  bill,  who  are  (as  these  defendants  are  advi&ed,)  the 
proper  persons  entitled  and  interested,  to  contest  the  said  arrears  or 
future  payment  thereof,  and  the  relief  prayed  in  and  by  the  complain^ 
ant's  said  bill*  And,  although  be  hath  taken  notice  in  his  bill  of  the 
said  daughters  and  heirs,  yet  halh  he  not  made  them  defendants,  nor 
prayed  any  process  against  them :  wherefore,  and  for  many  other  er- 
rors and  defects  in  the  said  bill,  the  said  defendants  do  demur  in 
law,  and  do  humbly  pray  the  judgment  of  this  honorable  court,  whe- 
ther they  shall  be  compelled  to  make  any  other  or  further  answer 
tberetOf  and  do  also  humbly  pray  to  be  hence  dismissed,  &c. 


A  dtmurr$r  for  that  the  plaifUi^$  have  not  entitled  themselves  to 

proiectUe, 

The  said  dafendants,  by  protestation,  not  confessing  or  acknow- 
ledging all  or  any  of  the  matters  or  things  in  the  complainant's  bill 
of  complaint  contained  to  be  true,  in  such  manner,  sort  and  form,  as 
tbe  same  are  therein  and  thereby  set  forth  and  alleged,  do  demur  there- 
unto, and  for  cause  of  demurrer  show,  that  the  scope  and  end  of  the 
complainant's  bill  is  to  be  relieved,  touching  several  sums  of  money 
by  the  said  bill,  supposed  to  be  due  from  these  defendant's  to  one 

deceased,  in  the  said  bill  named,  which  tbe  complainants 
would,  or  seek  by  their  said  bill  to  claim  as  executors  to  the  said 

and  yet  have  not  alleged  in  or  by  their  said  bill,  that  they 
bave  proved  tbe  will  of  the  said  (if  any  such  was  made,) 

or  otherwise  taken  upon  them  the  burthen  or  execution  thereof,  or 
any  ways  intitied  themselves  unto  her  personal  estate,  and  to  sue  foi* 
the  same :  Wherefore,  and  forasmuch  as  the  said  complainants  have 
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not  well  and  sufficiently  entitled  themselves  in  and  by  their  said  biir 
to  the  said  money,  (if  any  had  been  due  from  these  defendants,  or 
either  of  them  to  the  said  ,)  as  is  thereby  supposed,  and 

for  that,  should  these  defendants  pay  the  money  demanded  by  tbe 
said  hill,  to  the  connplainants  before  they  hare  either  proved  the  will 
or  sued  out  administration,  they  cannot  sufficiently,  as  these  defend* 
ants  are  advised  and  insist,  discharge  these  defendants,  nor  give  these 
defendants  any  proper  receipt,  or  receipts  for  the  same,  but  that  thejr 
shall  or  may  be  liable  to  be  questioned  apin  by  such  person  as  may- 
sue  out  administration  to  the  said  with  the  said  will  annex- 

ed, or  otherwise,  for  which  and  divers  other  causes,  these  defendants 
do  demur  in  law  unto  the  complainant's  said  bill  of  complaint,  and 
the  matters  and  things  therein  contained ;  and  humbly  demand  the 
judgment  of  this  honorable  court,  whether  they,  or  either  of  them, 
shall  be  compelled  to  make  any  other  or  further  answer  thereto,  and 
pray  to  be  hence  dismissed  with  their  costs,  4-c. 


Denfurrtr  to  a  bill  to  have  a  will  estahUthedf  and  to  perpetuate  the  tea^ 

timony  of  witnesses^  and  praying  reHef. 

The  demurrer  of  A.  B.  and  C.  D.  defendants^  to  one  part^  and  their 
amwerto  the  other  part,  of  the  bill  of  complaint  ofE,  F.  complainant. 

The  sahi  defendants,  by  protestation,  not  confessing  or  acknow- 
ledging all  or  any  of  the  matters  and  things  in  the  complainant's  bill 
mentioned  to  be  true,  in  such  manner  and  form  as  the  same  are  there- 
in set  forth,  as  to  so  much  of  the  said  bill  as  seeks  to  have  tbe  will  of 
deceased,  in  the  said  bill  named,  established  against  these 
defendants  by  the  decree  of  this  honorable  court,  these  defendants 
do  demur,  and  for  cause  of  demurrer  do  show,  that  it  appears  by  the 
said  complainant's  own  showing,  in  and  by  the  said  bill,  that  the  said 
complainant  bath  not  any  equity,  or  title  whereon  such  deciee  can  be 
grounded  or  made  against  these  defendants,  or  either  of  them,  and  tbe 
validity  of  the  said  will  is  a  matter  properly  triable  at  law  ;  where* 
fere,  and  for  divers  other  errors  and  imperfections  appearing  in  the 
said  will,  these  defendants  do  demur  to  so  much  and  such  part  of  tbe 
said  bill  as  aforesaid,  and  humbly  pray^the  judgment  of  this  honora* 
ble  court,  whether  they  shall  be  compelled  to  make  any  answer  fo 
such  part  of  the  bill  as  is  demurred  unto. 


/ 
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And  to  Ihe  residue  of  tbe^said  billj'these  defendants,  respectively  sav^ 
ing  and  reserving  to  themselves  all  benefit  and  advantage  of  exception 
to  the  imperfections  and  insufficiencies  thereof,  do  severally  answer  and 
say,  &c.  They  deny  that  the  testator  made  a  will,  and  believe  be 
was  imposed  upon  in  making  the  same,  and  insist  that  they  the  defend* 
ants,  as  heirs  at  law  to  the  said  testator,  are  entitled  to  his  freehold 
estates  in  the  complainant^s  bill  mentioned,  &c. 


A  Demurrer  put  in  by  three  defendants  to  a  bill  exhibited  against 
them  and  others,  for  several  and  distinct  matters  that  have  no  relation 
to  each  other ^  and  wherein  they  are  not  interested. 

The  Demurrer  of  A.  B,  and  C.  D,  and  E,  F.  three  of  the  defendants^ 
to  ihe  bill  of  complaint  of  G,  H,  complainant. 

These  defendants,  by  protestation,  not  confessing  or  acknowledge 
ing  all  or  any  of  the  matters  or  things  in  the  said  compIainant^s  bill, 
set  forth  to  be  true,  in  such  shape,  manner  and  form,  as  the  same  are 
therein  and  thereby  set  forth  and  alleged,  for  demurrer  thereunto, 
these  defendants  severally  say,  that  it  appears  by  the  said  bill,  that 

m 

the  same  is  exhibited  against  these  defendants,   and  and 

for  several  and  distinct  matters  and  causes,  which  have  no 
relation  to  or  dependance  upon  each  other,  and  wherein,  as  it  appears 
by  the  bill,  neither  of  these  defendants  are  in  any  manner  interested 
or  concerned,  by  reason  of  which  matters  the  complainant's  bill  is  spun 
out  to  a  great  length,  and  these  defendants  forced  to  make  a  copy  of 
the  whole,  and  by  mingling  defendants  and  causes  together  in  one 
bill,  in  the  progress  of  the  suit,  the  pleadings,  orders. and  proceedings 
will  be  intricate  and  prolix,  and  these  defendants  put  to  unreasonable 
and  unnecessary  charges  in  taking  copies  thereof;  for  which  reasons^ 
and  for  divers  other  errors  and  imperfections  in  the  said  bill  appearing, 
these  defendants  do  demur  to  the  said  bill  of  complaint,  and  humbly 
demand  the  judgment  of  this  honorable  court,  whether  they  shall  be 
compelled  tumake  any  further  or  other  answer  thereunto,  and  humbly 
pray  to  be  hence  dismissed  with  their  costs. 


M  ArP£NDlX. 

Demurrer  lo  a  bill  for  an  injuncUon-^for  want  of  equity — wcnU  of 
proper  p€trtieSi  and  because  the  bill  seeks  a  discovery,  which  may  create 
a  forfeiture. 

The  Demurrer  ofE,  F.  and  G.  H.  defendants^  to  the  hill  »f  complaint 

of  Ji»  B,  and  C.  D.  complainants. 

These  defendants  bj  protestation,  not  confessing  all  or  any  of  the 
matters  in  the  said  bill  lo  be  true^  in  manner  and  form  as  the  same  ape 
therein  contained  and  set  forth,  for  answer  to  the  complainant's  said 
bill,  these  defendants  do  demurr  in  law,  and  for  causes  of  demurrer 
these  defendants  say,  and  to  the  court  shew,  that  in  ca»e  the  allega- 
lions  in  the  said  bill  contained,  were  true,  as  therein  set  forth,  which 
thej  do  not  admit,  the  same  bill   contains  not  any  matter  of  equitj 
whereon  to  sustain  such  writ  of  injunction  as  is  sought  and  prayed 
ibr  in  and  by  the  said  bill,  nor  any  matter  of  equity  whereon  this 
court  can  giye  to  the  complainant  any  relief  as  against  these  defend- 
ants.    And  for  further  cause  of  demurrer,  these  defendants  likewise 
say,  and  to  the  court  here  shew,  that  according  to  the  complainants' 
own  shewing  in  and  by  their  said  bill  of  complaint,  these  defendants 
are  lessees  in  possession  of  the  premises  in  the  said  bill  mentioned, 
and  respecting  which  premises  and  the  possession  thereof,  the  bill 
seeks  relief  in  this  court  and  under  one  M.  D.  widow,  for  a  term  de- 
rived from  her  and  which  is  not  yet  expired.     lievertbeless  the  said 
H.  D.  widow,  the  lessor  of  these  defendants,  is  not  made  party  either 
complainant  or  defendant  to  the  said  bill,  nor  any  reason  assigned  why 
she  is  not 

And  as  to  so  much  of  the  complainants^  said  bill  of  complaint  as 
charges  these  defendants  with,  or  seeks  discovery  frpm  these  defend- 
ants of  their  having  committed  waste  of  or  upon  the  premises  in  the 
said  bill  of  complaint  mentioned  and  described,  to  the  disherison  of 
the  complainants^  or  any  of  the  matters  relating  thereto  in  the  bill 
stated,  these  defendants  further  by  protestation  not  confessing  or  ac- 
knowledging any  of  the  matters  and  things  in  the  said  bill  contained, 
relating  thereto  to  be  true,  as  therein  stated,  do  demur  in  law,  and 
ibr  cause  of  demurrer  in  this  behalf  say,  and  to  the  court  here  shew, 
that  they  ought  nQt  to  be  compelled  to  discover  or  set  forth  any  mat- 
ter or  thing,  which  would  subject  them  to  a  forfeiture,  or  penalty, 
or  any  loss  in  the  nature  of  a  forfeiture  or  penalty,  and  particularly  lo 
a  loss  of  their  said  estate  and  term  for  years,  in  the  premises  in  the 
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bill  mentioned,  unless  the  compiainants  being  competent  so  to  do» 
shall  dispense  with  such  forfeiture  and  penalty  and  waive  the  same 
in  and  by  their  said  bill,  which  the  cemplainants  in  their  said  bill 
have  not  done,  nor  offered  to  do.  And  therefore,  and  for  divers  other 
causes  of  demurrer  in  the  said  bill  appearing,  of  the  complamants  own 
shewing,  these  defendants  do  demur  to  the  said  bill,  and  demand  the 
judgment  of  this  honorable  court,  whether  thej  ought  to  be  compelled 
to  make  any  other  or  further  answer  thereto,  and  humbly  pray  to  be 
hence  dismissed,  with  their  costs  and  charges  in  the  law  most  wrong* 
fuily  sustained. 

G.  H.  of  Solicitor. 

L.  Af.  ofCeunsef^ 


INTERROGATORIES. 


interrogatories  far  examining  of  witneises  for  proving  of  a  deed  and 
bond,  and  other  mattert,  relating  to  an  eitaie  m  posseseion  of  the  de- 
fendant, 

InUrrogaioriee  to  he  exhibited  to  witnesies,  to  he  produced,  twom 
and  examined  in  a  certain  cauie  depending  and  at  i$me  in  the  court  of 
chancery^  wherein  A*  B.  is  complainanty  and  C  D.  defendant,  an  the 
part  and  in  behalf  of  the  said  complainant,  asfhllows : 

1.  Whether  do  you  know  the  parties,  complainant  and  defendant, 
in  the  title  of  these  interrogations  above  named,  or  either  and  which 
of  them  ?  and  whether  did  you  know  £.  F.  late  of  in  the 

county  of  gentleman,  deceased  ?  And  if  yea,  for  how  long 

did  you'know  him,  and  when ;  and  how  long  since  did  the  said  E.  F. 
depart  this  life  ?  set  forth,  and  according  to  the  best  of  your  know* 
ledge,  remembrance  and  belief  herein,  fully  and  at  large  declare. 

3.  Did  you  see  the  parchment,  deed  or  writing,  now  produced,  and 
shewn  to  you  at  the  time  of  your  eiamination,  marked  letter  O.  signed, 
sealed,  and  delivered,  and  by  whom  ?  And  whether  is  your  name 
and  the  name  or  names  of  the  other  person  or  persons,  set  as  sub* 
scribing  witnesses  thereto,  of  your  and  their  respective  hand- writings, 
^d  whether  was  the  consideration  money  mentioned  in  the  said 
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produced  deed  or  writing,  paid  or  satisfied,  and  when,  and  by  whom, 
and  to  whom  ?  set  forth  and  according  to  the  best  of  your  knowledge, 
remembrance  and  belief  herein,  with  (lie  reasons  and  circumstances 
thereof,  fully  and  at  large  declare. 

3.  Do  yoM  know  the  lands  and  premises  in  the  parchment  deed  or 
writing  now  produced  and  shewn  to  you,  or  any  and  vrhat  part  there-, 
of?  If  yea,  whether  is  the  defendant  C.  D.  in  the  receipt  of  the 
rents  and  profits  thereof,  or  of  any,  and  what  part  thereof,  or  who 
is  in  possession  thereof,  or  in  the  receipt  of  the  rents  and  profits  ? 
Hath  the  said  defendant  been  in  tbe  possession  thereof  since  the  said 
£.  F»'s  death  ?  If  yea,  when  did  he  take  possession  thereof,  and  when 
did  he  quit  the  same,  and  whether  does  the  same  defendant  claim  or 
pretend  any,  and  what  right  and  title  thereto,  or  to  any,  and  what 
part  thereof,  and  by  and  under  whom,  and  in  what  manner,  and  by 
what  means,  and  how  ?  set  forth  according  to  tbe  best  of  your  know- 
ledge and  belief  herein,  and  the  particular  reasons  and  circumstances 
thereof  fully  and  at  large  declare. 

4.  Did  you  see  the  bond  or  the  paper  writings  now  produced  and 
shewn  unto  you,  at  this  time  of  your  examination,    marked  letter  G. 
fiignedy  sealed,  and  delivered,  and   by  whom  ;  and  whether  is  your 
name,  and  the  name  or  names  of  tbe  other  person  or  persons,  set  as 
subscribing  witnesses   thereto,  of  your  and   their  respective  band- 
writings  ?  and  whether  was  the  money,  mentioned   to  be  s>ecured  by 
tbe  said  produced  bond  or  paper  writing,  paid  and  satisfied,  and  by 
whom,  and  to  whom,  and  when,  and  how,  and  in  what  manner?  Did 
the  defendant  by  himself  or  any  other  person  make  application  to  the 
complainant  to  advance  and  lend  G.  deceased,  the  obligor  on  the  said 
bond,  any  sum  or  sums  of  money  ?  If  yea,  when,  and  by  whom,  and 
to  whom,  was  such  application  made,  and  by  wbosd  order?  set  forth, 
according  to  the  best  of  your  knowledge  and  belief  herein,   and  tbe 
particular   reasons  and   circumstances    thereof,  fully  and  at  large 
declare. 

5.  Was  it  at  any  time,  and  when,  agreed  by  0.  deceased, the  obli- 
gor in  the  bopd  in  the  preceding  interrogatory  mentioned,  and  how 
and  in  what  manner,  that  the  said  bond  or  money  thereby  intended 
to  be  secured,  should  be  a  charge  or  chargeable  upon  or  secured  by 
any  and  what  lands  or  estate  ?  set  forth  what  you  know  or  believe 
herein,  and  the  particular  reasons  and  circumstances  thereof  and  re- 
lating thereto,  fully  and  at  large  declare. 

6.  Ib  there  any  other  matter  or  thing  which  you  know  or  believe 
to  be  necessary  or  material  for  the  complainant  to  prove  in  this  cause  ? 
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If  yea,  set  forth  the  samOi  and  the  parlicuhr  reasons  and  circum- 
stances  of  such  your  knowledge  and  belief  thereof  fully,  and  at  large 
declare* 


Interrogatories  for  the  examiTiation  of  tcitneiteUj  on  behalf  of  a  de^ 
fendanty  for  proving  the  execution  of  bonds ^  and  money  lent  upont 
securities^  4'C. 

Interrogatories  to  be  administered  witnesses  to  be  produced^  sworn  and 
e^atnined  on  the  part  and  behalf  of  C.  D,  one  of  the  defendants ,  to 
the  original  bill  of  A.  D,  complainants 

1.  Do  you  know  the  parties,  complainant  and  defendant,  or  any 
and  which  of  them,  and  how  long  have  you  known  thera,  or  any  and 
which  of  them  ?  Declare  the  truth  and  your  knowledge  therein. 

2.  Did  you  know  late  of  in  the  county  of 

deceased,  and  how  long  did  you  know  him  before  bis 
decease,  and  when,  or  about  what  time,  did  the  said  die? 

Declare  the  same  as  you  know,  or  have  been  credibly  informed  and 
believe. 

3.  Were  the  bonds  or  writingB  now  showed  unto  you,  and  maiked 
with  the  letters,  A.  B.  C.'D.'E.  F.  or  any,  and  which  of  them,  signed, 
sealed  and  delivered  in  your  presence,  and  by  whom  2  Were  you  a 
witness  to  the  signing,  sealing  and  delivery  of  such  bond  or  bonds^ 

'  or  not  ?  Is  your  name  subscribed  as  a  witness  to  the  same,  of  your 
own  proper  hand-writing,  or  not  ?  Are  you  acquainted  with  the  cha- 
racter or  hand-writing  of  the  other  subscribing  witness  or  witnesses 
to  the  said  bond  or  bonds,  or  any  and  which  of  them  ?  Do  you  know 
their  names  subscribed  thereto  to  be  of  their  own  hand- writing  or  not  ? 
Declare  all  that  you  know,  or  verily  believe  concerning  the  same. 

4.  Do  you  know  of  any,  and  what  sum  or  sums  of  money,  that  was 
or  were  lent  and  paid  by  the  defendant  or  by  any  person 
or  persons  by  his  order,  or  on  his  account,  to  the  said  in 
his  life-time,  or  to  any  other  person  or  persons  to  or  for  his  use,  as  a 
consideration  for  entering  into,  and  executing  any  and  what  bond  or 
bonds,  or  judgment,  or  other  and  what  security  or  securities,  to  the 
said  and  when  was  the  same  lent,  or  advanced  and  paid  ? 
or  have  you  beard  the  said  acknowledge  or  declare  any 
thing,  and  what  concerning  the  money  due  from  the  said 

to  you,  or  to  any  and  what  other  person  or  persons,  on  any  and  what 
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bond  or  bonds,  bills,  notes,  or  any  and  wbal  other  security  or  securi* 
ties,  or  account  ?  If  yea,  set  forth  the  particular  time  or  times  when 
the  same  was  or  were  paid  ?  Declare  all  that  you  know  and  have 
been  credibly  informed,  and  believe,  concerning  the  same,  with  the 
reasons  and  circumstances  which  come  under  your  belief. 

6.  Do  you  know  of  any,  and  what  promise  or  offer,  that  was  at 
any  time  or  times,  and  when  and  how  often,  made  by  the  defendant 

or  by  any  person  or  persons,  and  whom  by  name,  by  his 
order  or  direction,  or  for   or  on   his  behalf,   to  the   compIaiDant 

to  pay  off,  satisfy  and  discharge,  any  and  what  mortgage 
that  was  made  by  the  said  in  his  life-time,  to  the  said 

complainant  of  any  and  what  estate,  in  or  near  the  town 

of  in  the  said  county  of  formerly  the  estate  of 

deceased  ?  If  yea,  did  the  said  complainant  accept  of, or 
refuse,  or  repel  such  offer  or  promise ;  or  what  did  he  say,  or  pre- 
tend to  insist  upon,  at  the  time  or  times  of  such  offer  or  promise  ? 
Declare  all  that  you  know,  or  have  been  credibly  informed  and  be* 
Heve,  concerning  the  matters  inquired  after  in  -  this  interrogatory, 
with  the  reasons  and  circumstances  which  come  under  your  belief. 

7.  Do  you  know  of  any,  and  what  bond,  that  was  entered  into  stnd 
executed  by  the  said  in  his  life-time,  for  the  payment  of 
the  sum  of  money  to  the  complainant  ?  If  yea,  were  you  not  present 
when  the  said  bond  was  executed,  and  did  you  see  any  and  what  sum 
of  money  advanced,  and  paid  to  the  said  or  any  person, 
and  whom,  by  his  order  or  for  his  use,  either  before,  or  at,  or  after 
the  execution  thereof,  as,  or  for  the  consideration  of  the  said  boadl 
Declare  all  that  you  know  concerning  the  same. 

8.  Do  you  know  of  any  other  matter  or  thing,  or  have  you  heard, 
or  can  you  set  forth,  any  thing  touching  the  matters  in  question  in  this 
cause,  that  may  tend  to  the  benefit  and  advantage  of  the  defendant 

besides  what  you  have  been  before  interrogated  unto? 
If  yea,  declare  the  same  fully  and  at  large,  as  if  you  bad  been  there* 
unto  particularly  interrogated. 
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To  examine  Creditors. 

Between  A.  B,  an  infant^  by  his  ne^Pt  friend  and  oAers^  complainants, 
and  C.  D,  an  infant ^  by  his  guardian  and  others,  defendants* 

Interrogatories  exhibited  before  Esq',  one  of  the  mas- 

ters of  this  honorable  court,  to  be  administered  to  the  several  credi- 
tors of  £.  F.  deceased,  late  father  of  the  complainant  A.  B.  and  of  the 
defendant  C.  D.  in  pursuance  of  the  order  made  on  the  hearing  of 
the  said  cause. 

1.  Did  you,  or  any  and  what  person  or  persons  under  whom  70a 
claim,  at  any  time,  and  when,  pay,  lend  and  advance  any  and  what 
sum  or  sums  of  money,  or  sell  or  deliver  any  and  what  goods  or  things 
to^  or  for  the  use  of  the  said  E.  F.  in  his  life-time,  or  do  any  and  what 
business  or  work  for  the  said  E.  F.  or  how,  or  in  what  manner,  and 
upon  what  occasion,  and  for  what  came  he  the  said  E.  F.  to  be  in- 
debted unto  you,  or  unto  such  person  or  persons  under  whom  yoa 
claim  ?  Declare  as  you  know  and  believe. 

2.  Did  he,  the  said  £.  F.  give,  acknowledge  or  make  unto  any 
person,  and  whom,  any  and  what  security  or  securities,  for  all,  or  any 
and  what  part  of  such  moneys  so  lent  and  advanced,  goods  or  things 
sold  and  delivered,  or  business  or  work  done,  or  any  of  them  as  afore- 
said]  or  otherwise,  and  how  ?  was,  or  were  the  security  or  securities, 
if  any,  so  given  or  executed  at  the  time  they  respectively  bear  date, 
or  at  any  other,  and  v^hat  time  in  particular  ?  Declare,  &c. 

3.  Was  all,  and  every,  or  any  and  what  pajtof  the  money  in  the 
said  security  or  securities  mentioned,  or  intended  to  be  secured 
thereby,  or  which  you  now  claim  or  pretend  to  be  due  to  you,  really 
and  truly  lent,  advanced  and  paid  to  the  said  E.  F.  or  any  other 
person,  and  whom,  for  his  use,  and  where,  and  when,  and  at  what 
time  respectively,  and  by  whom,  and  in  whose  presence  ?  Did  you, 
or  did  you  not,  for  any  time,  and  how  long,  keep  back  or  return  all,  or 
any,  and  what  part  thereof  in  your  hands,  or  in  the  hands  of  any  other 
person,  and  who  by  name,  by  or  with  your  privity,  and  why  and 
upon  what  occasion  ?  Declare  according  to  the  best  of  your  knowledge 
and  belief  herein. 

4.  Was  and  were  the  goods  and  things,  or  the  business  or  work  for 
which  the  said  security  or  securities  (if  any)  were  given,  or  for  which 
you  09W  cl  lim  payment  or  satisfaction,  really  and  truly  sold  to,  or 
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done  or  performed  for  the  said  E.  F.  and  by  bis  order,  and  by  whom 
and  for  whom,  and  when,  and  where  respectiveiy,  and  in  whose  pre- 
sence, or  otherwise  and  bow  ?  Poclare,  &c. 

6.  Have  you,  or  any  other,  and  who  by  name,  with  your  privity 
and  consent,  or  direction,  or  for  your  use,  or  in  trust  for  you,  at  aiijr 
time  or  times,  and  when,  and  in  any  and  what  manner,  and  where, 
and  in  whose  presence,  or  otherwise  had  or  receired,  or  been  allowed. 
Of  have  set  off,  or  ought  as  you  know  or  believe,  or  can  recollect,   to 
allow,  deduct  or  set  off  any  and  what  sum  or  sums  of  money,  or  any 
other  and  what  payment,  satisfaction,  deduction  or  allowance,  and 
how  and  what  manner,  and  by  what  means,  if,  or  for,  or  towards  any 
and  what  part  of  the  money  in  the   said  security  or  securities  men- 
tioned, or  intended  to  be  hereby  to  be  secured,  or  otherwise  claimed  or 
pretended  to  be  due  to  you,  or  by  or  from  the  said  £.  F.  or  his  estate  ? 
How  much,  after  all  just  allowances  and  deductions,  is  really  and 
truly  now  owing  and  remaining  due  to  you  by  the  said  £.  F.  or  from 
or  out  of  his  estate,  upon  the  said  security  or  securities  as  aforesaid, 
or  any  and  which  of  them,  or  otherwise,  and  how,  and  why  ?  Declare 
according  to  the  best  of  your  knowledge  and  belief. 
.    6.  Was,  or  were,  any  aud  what  judgment  or  judgments,  entered  up 
against  the  said  £.  F.  in  his  life-time,  in  any  and  what  court  or  courts, 
at  the  suit  of  any  persons,  and  whom,  or  any  and  what  debt  or  debts, 
sum  or  sums  of  money,  due  or  owing  by  or  from  the  said  £.  F.  in  bis 
life.time  or  times,  and  when  in  particular,  assigned   to  you  or  any 
persons,  and  whom,  in  trust  for  you  ?  Did  you,  at  the  time  of  assigning 
any  such  judgment,  debt  or  sum,  or  at  any  other  and  what  time,  pay 
ibe  person  assigmng  the  said  judgment  or  judgments,  debt  or  debts, 
sum  or  sums  of  money,  or  any  other  person,  and  whom  for  his  or  their 
use,  any  and  what  sura  or  sums  of  money  for,  or  in  consideration  of 
such  assignments  respectively?  Was,  or  were  the  sum  or  sums  of 
money  mentioned  in  the  respective  assignments  of  such  judgments, 
debts  and  moneys,  to  have  been  paid  as  the  consideration  of  sucb 
respective  assignments,  and  every  part  thereof,  or  any  other  and  trbat 
sum  really  and  truly  paid  and  advanced  by  you,  or  upon  account  of 
such  assignments  respectively  ;  or  did  you  return,  or  pay  back  any,  - 
and  what  part  of  such  sum  or  sums  of  money,  to  the  person  or  persons 
who  so  assigned  the  said  judgment  or  judgments,  debt  or  debts,  sura 
or  slims  of  money,  or  not  ?     Declare,  &c. 
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An  interrogatory  for  the  complainanVt  examination^  pitrfucait  to  the 

decree  made  in  the  eauee* 

Between  A.  B.  complainant^  and  C*  D.  and  othen  difendatUe* 

» 

Have  jou,  or  any  other,  and  what  person  or  persons,  and  who  by 
name,  at  any  time  or  times,  and  when,  had  or  made,  or  caused  to  be 
had  or  made,  and  bj  whom,  or  been  at  anj  time  or  times,  and  when 
and  where  present,  at  the  making  of  any  and  what  inventory  or  ap- 
praisement, inventories  or  appraisements,  of  all  and  every,  or  any  and 
what  part  of  the  goods  and  chattels,  credits  and  personal  estate  of 
E.  F.  deceased ;  and  what  is  become  thereof,  and  of  tyery  part 
thereof ;  and  where,  and  in  whose  hands  or  power  is  or  are  now,  or 
late  was,  or  were  the  same  as  you  know  or  believe  ?  whether  was 
any  or  what  part  of  the  goods,  chattels,  credits,  things,  and  personal 
estate  of  the  said  £.  F.  and  of  what  kinds  and  qualities  respectively, 
omitted  out  of,  or  neglected  or  refused  to  be  Inserted  in  such  inven- 
tories and  appraisements ;  or  either  and  which  of  them,  as  you  know 
or  believe ;  and  if  by  your  privity  or  not,  or  by  or  with  the  order, 
privity  or  direction  of  any  other,  and  what  person  or  persons,  as  you 
know  or  believe  ?  whether  was  any,  and  what  part  or  parts  of  the 
goods  and  particulars  mentioned  in  such  inventories  or  appraisements, 
or  either  and  which  of  them,  anywise,  and  how  much  in  each  particu* 
lar  under-valued,  and  appraised  below  the  real  values  thereof,  as  you 
know  or  believe ;  and  was  the  same  done  by  the  direction  or  appro- 
bation, or  with  the  privity  of  you,  or  any  other  person  or  persons, 
and  whom,  as  you  know  or  believe  ?  what  was,  or  were  the  full,  ut- 
most and  real  value  and  values  of  all  and  every  such  particular  and 
particulars,  as  was  or  were  so  under- valued  or  omitted,  as  you  know 
or  believe  ? 


A  seaman  died  intestate ;  a  bUl  brought  hy  an  only  tisier  against  kis 
widow  and  the  agents  for  her  distributive  share.  Interrogatory  in 
that  case. 

Did  you  know  A.  B.  late  on  board  the  ship  of  waf  called  the  Essex, 
commanded  by  Esq.  now  deceased,  and  in  the  plead- 

ings in  this  cause  named,  in  his  life-time,  or  not  ?  if  yea,  how  long 
did  you  so  know  him  before  his  decease,  and  when  and  where  did  he 
die  ?  and  were  you  for  any  time,  and  what  time,  on  board  any,  and 

o 
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what  ship,  with  him,  and  in  what  capacity ;  and  intimatelyy  orothec-* 
4rise>  and  bow  acquainted  with  him  and  his  CmdiIjf,  or  with  any,  aad 
which  of  them,  or  not  ?  Set  forth  according  to  the  best  of  your  know- 
ledge, remembrance,  and  belief  herein,  and  with  the  reasons  and  cir- 
cumstances tbeMof,  fully  and  at  large. 

Did  yta  know  the  said  A.  B*   in  the  preceding  interrogatories 
named,  and  his  father  and  mother,  brother  and  sister,  brothers  and 
sisters,  and  his  farftily,  kindred  and  relations,  or  any,  and  which  of 
them,  or  not  ?  if  yea,  how  long  did  you  know,  and  how  and  what 
ineans  in  particular  came  you  to  know  them,  or  any,  and  which  of 
.them,  and  where  did  they  severally  life  and  reside  ?  in  what  capa- 
city, and  how  did  he  the  said  A.  B.  support  himself  during  your 
knowledge  of  him  ?  and  have  you  or  have  you  not,  beard  the  said 
A.  B.  in  his  life-time,  say  or  declare  any  thing,  and  what,  touching 
the  relations  he  had  ;  what  person  or  persons  was  or  were  his  near- 
est relation,  or  of  kin  to  him  ?  If  yea,  set  forth  what  the  said  A.  B* 
so  said  or  declared,  and  person  or  persons  was  or  were  his  next  rela- 
tion, or  of  kin  to  him.     Declare  all  you  know,  have  heard,  and  do 
believe,  touching  the  several  matters  inquired  of  you  by  this  Inter- 
rogatory. 


To  priyoe  the  marriage  of  tht  complainant  from  the  regiitr^n 

Look  upon  the  paper-writing,  now  produced  and  shown  to  you  at 
this  time  of  your  examination,  and  marked  with  the  letter  A.  Did 
you  compare  and  examine  the  same  with  the  register  of  any,  and  what 
county  or  place,  book  or  books,  entry  or  entries,  or  not  ?  If  yea- 
Does  the  same  contain  a  true  copy  of  such  register,  book  or  books, 
entry  or  entries  with  which  you  so  examined  or  compared  the  same, 
er  not  ?  Declare,  &Cr  ^ 


Far  a  contempt  in  not  answering  the  plaint^U  bilL 

Did  you,  and  when,  appear  to  the  plaintiff's  bill  exhibited  in  thi» 
couirt  against  you  ?  did  you  appear  in  pursuance  of  a  i^pcena  for- 
merly served  on  you  for  that  purpose ;  and  whether  have  you  seen, 
perused,  or  had  a  copy  of  the  said  bill  ?  do  you  know  the  contents 
th^r^of  ?  how  came  you  to  know  or  understand  the  contents  thereof! 


APPENDIX.  tot 

9 

imd  wben*  did  you  appear  and  take  a  copy  of  said  bill,  of  had  (lie 
sight  of  such  copy,  or  understood  the  contents  thereof?  Declare,  &c. 
9.  Whether  Sid  you  put  in  your  answer  to  the  said  bill  within  the 
time  limited  for  doing  thereof,  or  have  you  yet  put  iii  your  answer 
thereunto  f  Declare,  &c. 


To  procure  copi€8  of  records  or  decrees* . 

Is,  or  are  any,  and  which,  of  the  parchment  or  paper-writing  orwri- 
lings,  now  produced  and  shown  unto  you  at  this  the  time  of  your 
examination,  marked  respectively  with  the  letters,  A.  B.  C,.D.  iic.  a 
true  copy  or  copies,  of  any  and  what  record  or  records,  decree  or  de- 
crees, or  any  other  and  what  proceedings,  in  any  and  what  court  or 
courts  ?  and  did  you,  or  did  you  not,  examine  the  said  copy  or  co- 
pies, or  any  and  which  of  them,  with  the  original  record,  decree  or 
decrees,  or  how  and  what  original  paper  parchment,  book  or  books, 
entry  or  entries ;  and  with  whom,  and  when  did  you  examine  the 
same,  and  where  it  or  are  such  original  record  or  records,  decree  or 
decrees,  or  other  proceedings  now  remaining  as  you  know  or  be- 
«  lieve  ?  Declare,  &c. 

Look  upon  the  several  parchments  and  paper  deeds,  writings  or 
agreements  now  produced  and  shown  to  you,  at  the  time  of  your 
examination,  and  marked  with  th«  respective  lelten*  A.  B.  C.  D.  &c. 
Give  an  account  where  and  when  you  found 4he  same,  or  any  and 
which  of  them,  and  in  whose  custody  or  power ;  and  whether  the  same 
was  found  and  discovered -by  you  among  amy  deeds  aild  evidences, 
and  of  any  and  what  person  or  persons?  and  dt^  such- deeds  and 
evidences,  and  the  said  parchment  and  paper  deeds^  writings  or  agree* 
ments,  or  any  aad  which  of  them,  npon  your  6nding  the  same,  ap- 
pear to  be  carefully  preserved  in  any  closet,  bureau,  box  or  boxes, 
with  or  without  locks  and  keys  to  the  tame  t  Set  forth  a  fulT  and  par- 
ticular account  of  the  finding  of  the  seid  produced  parchment  and 
paper  deeds,  writings,  or  agreements,  and-<-Declare  what  you  know, 
touching  the  n^alten  in  tli^b  int^ffogatory  inquired  of,     • 


%€s  to  Ae  circtoftftcifif ei  of  the  deceand* 

Did  you  know  A.  B.  late  of  the  county  of  and  since  de- 

ceased ;  ai^d  bow  long  did  you  know  him  before  his  decease ;  and 
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wb«n»  aty  or  alKHit  what  tiaic»  or  bow  long  ago  did  be  die,  as  jou 
knoWy  or  for  ao/  and  what  reaaoD  did  believe  ?  aod  what  circuvi* 
stances  or  conditiop  of  life  was  he^  or  did  appear  to  be  io,  for  any 
timoi  and  bow  Ipng  q^zt  before  bis  decease  ?  and  was  be,  or  did  bm 
appear  for  any  time^  and  bow  before  bis  death,  able  or  unable  to  pajr 
his  just  debts',  as  70U  know,  or  any  and  what  reason  believe  7  and 
whether  or  not  did  he  for  anjr  time,  and  how  long  time  before  bis 
decease,  use,  ez^rcisp  or  foUow»  any  and  what  trade,  business  or  ena* 
plojment,  or  how  or  in  what  manner  did  he  .get  bis  maintenance  or 
livelihood  as  you  know,  or  for  any  and  what  jreaspn  believe?  and 
where  did  he  usi^ally  live  ai)d  reside  for  any  time,  and  how  long  be*- 
fore  his  death,  as  ypu  Ji^oow,  or  for  any  and  what  reason  believe  t 
Declare  the  whole  truth  herein,  with  aU  the  circumstances  thereof, 
and  the  whole  of  your  knowledgfs  and  belief  relating  thereto,  toge- 
ther with  the  grounds  an$]  re^ons  qf  ?ucb  your  knowledge  ao4 
belief. 


|UBLEA8E< 

iteiea$^  from  a  jiK^iiMnl  trediior  to  a  mortgagee  of  all  hie  claim  to 

ii«  mortgaged  jmemiees. 

To  all  whomv these  presents  may  come  A.  B.  sends  greeting: 
yrhereas,  .C^  J),  of  the  eity  of  NewYork,  being  indebted  unto  £.  F. 
of  the  same  place^  gentlemaa,  by  a  certain  bond,  bearing  date  the 
^ay  of  '  in  the   year  of  our  Lord  one  thousand 

eight  bundrec)  and  in  the  penal  sum  of  five  thousand  dollars, 

conditioned  fqr  the  payment  of  the  sum  of  two  thousand  five  hundred 
dollars,  lawful  mpaey  of  the  United  States  of  America,  together  with 
lawful  interest  iov  the  same,  payable  on  or  before  the  twenty-second 
day  of  July,  one  thov^and  eight  hundred  and  sizteen,  the  said  C.  D. 
did,  on  fbp  aaid  twenty^sepond  day  of  July,  one  thousand  eight  hun- 
dred and  sixteen,  for  the  purpose  of  securing  the  payment  thereof 
mortgage  to  the  said  K  F.  all  those  certain  lots  of  ground,  (here 
describe  the  property,)  and  all  the  estate,  right,  title  and  interest  of 
biflA  tb«  paid  C.  P.  of,  in  and  to  the  said  land  above  described,  as  by 
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the  said  map  or  chart  maj  fully  appear;  together  with  all  and  singu- 
lar, the  rights,  members,  privileges,  hereditaments  and  appurtenances 
thereunto  belonging,  <Mr  in  any  wise  appertaining,  as  in  and  by  the 
indenture  of  mortgage,  and  by  the  record  thereof  in  the  office  of  the 
register  of  the  city  and  county  of  New.York,  in  Liber  of  register 
of  mortgages^  page  will  more  fully  and  at  large  appear.  And 
wher0as  the  said  C.  D.  in  order  to  provide  additional  security  for  the 
payment  of  the  sum  of  tiro  thousand  five  hundred  dollars,  and  interest 
thereof,  did  on  the  day  of  November,  eighteen  hundred  and 

sixteen,  mortgage  uatq  the  said  £.  F.  all  those  four  lots,  pieces  or 
parcels  of  ground,  situate,  lying  and  being  in  the  eighth  ward  of  the 
city  of  New- York,  as  by.  theeaid  additional  mortgage  last  mentioned^ 
and  by  the  record  thereof  in  the  said  ofiice  of  register  in  Liber  No* 
of  the  register  of  mortgages,  page         will  more  fully  and  at 
large  appear.    And  whereas,  A.  B.  lately  in  the  Supreme  Court  of 
the  State  of  New- York,  in  the  term  of  May,  in  the  year  one  thou* 
sand  eight  hundred  and  seventeen,  did  recover  against  the  said  C.  D. 
two  thousand  dollars  of  debt,  and  also  twenty-four  dollars  and  eighty 
cents,  as  well  for  his  damages  which  he  had  sustained  on  occasion  of 
detaining  the  same  debt,  as  for  his  costs  and  charges  by  him  about  his 
suit  expended,  which  judgment  is  docketted  in  the  office  of  the  clerk* 
oi  the  said  Supreme  Court,  at  the  City-Hall  of  the  city  of  New-York, 
as  of  the  9  th  day  of  May,  one  thousand  eight  hundred  and  seventeen. 
Now  these  presents  witness,  that  the  said  A*  B.  for  and  in  considera- 
tion of  the  premises,  and  of  the  sum  of  one  dolt^  to  him  paid  by  the 
said  £•  F.  the  receipt  whereof  is  hereby  acknowledged,  hath  remiaed, 
and  for  ever  released^  and  by  these  presents  doth  for  himself,  bis 
heirs,  executors  and  administrators,  remise  and  for  ever  release  unto 
the  said  £.  F.  his  heirs,  executors,  administrators  and  assignSi  all  andf 
every  demand,  claim,  charge  and  incumbrance,  which  he  the  said 
A*  B.  now  has,  or  may  hereafter  have,  either  in  law  or  equity,  upon- 
the  said  lots  of  ground  and  premises  herein  before  described,  and  the 
appurtenances,  or  upon  the  equity  of  redemption  thereof,  or  upon  any 
parcel  of  the  same,  upon  or  by  reason  of  the  said  judgment  so  reco- 
vered by  the  said  A.  B.  and  docketted  as  herein  befove  mentioned. 

In  witness  whereof,  the  said  A.  B.  hath  hereunto  set  hia  hand  and 
seal  this  day  of  September,  one  thousand  eight  imndred  and 

seventeen. 

Sealed  and  delivered  > 
in  the  jfiresenee  of  ^ 
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Jf »  Aety  to  amend  the  Jict^  entitled  An  Act,  regtdaiing  the  Feet  of  the 
srt>tral  Officert  and  Minittert  of  Justice  within  thi$  ttaie.  Pasted 
ZlstApri!,l8}B. 

L  BE  it  enaeUd,  by  the  Peo^  of  the  State  of  J^ewYork,  rtpre- 
srnUed  in-  Senate  and  AssemAkfy  That  from  and  after  the  passing  of 
this  aet,  no  counsellor  or  solicitor  of  the  court  of  cbanceiy  shall  ex- 
3cl»  demand  or  ask,  or  he  alToWed  any  greater  or  other  fee  or  reward 
for  or  in  i%spect  of  any  serrice  hereafter  to  be  done  or  perfonned 
by  sudi  couDseltor  or  solieitor,  than  after  the  rate  hereinaflter  speci- 
fied, that  is  to  say  : 

Comitsilars' /rst.  A  retaining  fee  iii  each  cause  fire  dollars,  but 
no  retaining  fee  to^be  allowed  for  more  thafi  oaef  counsel. 

Pefusiag,««)eadtog  and  signing  etery  bill,  answer,  plea,  demurrer, 
inteXTOgatories  and  oxceptbns,  if  not  done  by  the  person  acting  as 
solicitor  in  the  same  cause,  two  dollars  and  fiAy  cents. 

Perusisg  and  settling  every  final  decree  that  is  specia/  in  its  pro- 
visions, two  dollars  and  fifty  cents. 

Every  special  motion  actually  made  before  the  chancellor,  or  every 
actwil  attendance  to  oppose  a  special  motion,  if  the  same  be  not 
argued,  one  doHar  and  fifty  centa ;  but  if  the  same  be  argued,  two 
dollars  and  fifty  cents* 

Arguing  every  plea,  dr  demurrer,  or  exceplrons,  five  dollars. 

Arguing  before  a  master  upon  exceptions,  or  other  matter  referred, 
two  dollars  and  fifty  cents ;  but  no  allowance  to  be  made  for  more 
ttian  one  counsel. 

Arguing  upon  every  bearing  of  a  ciuse  set  down  for  hearing  upon 
Ae  Merits,  ergbt  dollars ;  but  no  taxation  for  more  than  two  counsel : 
and  this  allowance  rtot  to  apply  to  cases  of  bills  taken  pro  confeno,  { 
though  set  down  for  hearing,  as  on  bilTs  to  foreclose  mortgages,  and 
Ml  cases  of  adultery ;  In  which  cases  of  hearing  ex  parte,  an  allowance 
only  of  two  dollars  and  ^(Xj  cents,  and  only  to  one  counsel. 

SoKeiteti*  feet.  For  a  retaining  fee  in  every  case  three  dolJan  - 
but  when  the  same  person  acts  as  solicitor  and  counsel,  no  retaining 
fee  to  be  allowed  as  solicitor. 

Drawing  every  bill,  answer,  plea,  demurrer,  replication,  interrog- 
atories,  exceptions,  afiSdavits  and  other  proceeediogs,  for  each  sheet 
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containing  ninety  wordfl,  twentj-five  cents;  but  bo  recordy  deed» 
writinff,  report,  order  or  proceeding)  or  part  thereof,  to  be  inserted 
verbatinii  or  in  hoc  verba^  ihaU  be  coDpoted  as  anj  part  of  such 
draft. 

Everj  engrossment,  or  copy  thereof  to  file,  for  eTerj  ninety,  words, 
twelve  and  a  half  cents ;  and  hi  every  other  necessary  copy,  for 
^ftry  ninety  words,  sii  cents. 

Attending  the  chancellor,  out  of  term,  upon  petition,  or  npon  any 
other  necessary  special  motion,  one  dollar. 

Attending  the  coort  of  chancery,  in  term  time,  upon  every  special 
motion^  founded  on  previous  notice,  one  dollar;  and  if  argoed  or 
Opposed,  one  dollar  and  fifty  cents. 

-  ActudHy  attending  the  court  of  chanceiy,  in  term,  upon  the  hearing 
of  a  cause  in  which  he  is  the  solicitori  nad  which  is  set  down  for 
hearing,  and  Argued,  five  dollars. 

Serving  every  rule,  or  order,  or  copy  of  intenogatories  oa*  the 
person  to  be  served  therewith,  twenty-^five  cents* 

Serving. a  subpcsna  to  appear  and  answer,  or  an  injunctioa,  seventy 
five  cents. 

Every  necessary  notice,  or  summons,  in  a  cause  actually  given, 
and  including  copy  and  service,  thirty-seven  and  a  half  cents. 

Drawing  instructions,  for  examination  of  each  witness,  twenty-fivo 
cents. 

Abbreriating  every  bill,  answer,  depositionS|  and  exhibits  for  the 
use  of  comsel,  and  actually  made  for  that  purpose,  and  when  the 
counsel  is  not  the  same  person  as  the  solicitor,  for .  every  ninety 
words  contained  In  the  writing  abbreviated,  three  cents* 

Drawing  brief  for  counsel,  on  every  special  motioa  or  petition 
founded  on  notice  to  advene  party,  one  dollar. 

Drawing  brief  for  counsel,  upon  the  hearing  of  a  cause  set  down  for 
bearing  at  term,  or  for  a  hearing  before  a  master,  on  a  reference  to 
take  and  state  an  account,  two  dollars ;  but  this  allowance  is  not  to 
extend  to  a  hearing  required  by  the  rules  of  the  court  when  the  bill 
has  been  taken  pro  canfesto. 

Drawing  charges  or  discharges  before  a  master,  for  each  sheet  con- 
taining ninety  words,  twenty  cents. 

Attending  the  master,  upon  any  matter  referred  to  him,  and  not 
being  a  matter  of  account,  when  argued  between  the  parties,  one 
dollar,  and  when  not  argued,  fifty  cents. 
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Arguing  befofe  the  master,  on  a  reference  to  take  and  state  an 
aooouBt,  tffo  dollars  and  6Ay  cents. 

AtteodiDg  a  master,  upon  a  summons  to  attend  him,  or  npon  a  taza* 
tion  of  costs,  fiftj  cents. 

.  Attending  the  register  with  the  draft  of  eveiy  decree,  decretal  or 
ether  order,  to  have  the  same  settled  and  entered,  fifty  cents. 

Cop7  of  a  bill  of  costs  to  be  delivered  to  the  opposite  party 
before  taxation,  or  to  file  after  taiaiion,  if  before  a  decree,  fifty  cents, 
and  if  after  a  decree,  one  dollar. 

And  the  solicitor  is  to  be  allowed  in  the  taxation  of  costs  for  all 
disbursements  actually  and  necessarily  paid  or  incurred  in  the  pro* 
gress  of  the  cause,  and  not  herein  already  provided  for. 

Feet  of  the  eergnmi  of  the  court.  Each  sergeant  fer  attending 
court,  for  every  final  deereie  entered  at  the  place  of  his  attendance, 
and  whether  entered  in  term  or  vacation,  fifty  cents,  to  be  paid  to 
the  register,  or  assistant  register,  where  the  decree  is  entered  ;  and 
for  such  other  services  as  he  shall  perform  by  order  of  the  court,  such 
eompensation  as  the  chancellor  shall  from  time  to  time  allow,  to  be 
paid  by  the  party  or  in  the  manner  the  court  shall  direct.  • 

If.  And  be  it  further  enacted^  That  no  register,  assistant  regisier, 
examiner,  clerk  or  master  in  the  court  of  chancery,  shall  hereafter 
exact  or  receive  any  fee  or  costs  for  any  services  not  actually  ren- 
dered or  performed  by  such  register,  assistant  register,  examiner, 
cletk  or  master :  And  that  in  all  cases  in  which  decrees  and  other 
proceedings  in  any  cause  in  the  said  court  shall  actually  be  drawn  bj 
the  solicitor  in  said  cause,  the  fees  for  drawing  the  same  dial!  be 
charged  by  such  solicitor. 

UL  Jnd  be  ii  further  enacted^  That  so  much  of  the  act,  entitled, 
**  An  act  regulating  the  fees  of  the  several  officers  and  ministen  of 
justice  within  this  state,"  passed  April  9,  1813,  as  relates  to  the 
counsellors*  fees,  the  solicitors'  fees,  and  sergeants'  fees  of  the  court 
of  chancery,  be,  and  the  same  is  hereby  repealed. 
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Explanation  ia  the  Fee  BUL 

As  an  explanation  of  (fae  preceding^ fee  bill,  the  compiler  has 
(bought  it  irould  be  acceptable  to  present  the  report  made  by  hit 
Honor  the  Chancellor  to  the  Legislature,  accompanjiiig  the  bill  pre- 
pared  bj  hiro;  which  maj  serve  as  a  commentary  upon  it»  and 
explain  doubts  which  may  arise  respecting  the  items. 

AUnmyt  Feb.  2Blh,  1818. 
The  Chancellor,  in  ccnnpliance  with  the  resolution  of  the  honorable 
the  House  of  Assembly,  of  the  20th  instant,  requesting  him  *^  to  pre- 
pare and  transmit  to  the  bouse,  a  new  tariff  or  bill  of  fees,  proper  to 
be  allowed  in  the  court  of  chancery,  and  without  regard  to  any  laws 
or  usages  of  that  court  now  in  force,^  has  prepared,  and  has  now  the 
honor  to  submit,  the  bill  of  fees  contained  in  the  annexed  schedules. 
He  has  accompanied  each  charge  with  explanatory  remarks,  showing 
the  reason  of  the  allowance,  and  how  far,  or  why  he  has  followed  or 
varied  from  the  existing  law. 

He  has  left  untouched,  the  fees  of  the  several  officers  of  the  court, 
such  as  the  register,  clerks,  examiners  and  masters;  because,  upon 
inquiry  and  examination,  he  satisfied  himself,  that  the  present  bill  of 
fees  in  respect  to  these  offieers  is  well  defined,  and  is  no  more  than  a 
just  and  adequate  compensation  ibr  their  services.  If  the  charges 
might  be  properly  raried  in  a  few  instances,  it  would  only  be  in  very 
immaterial  points,  not  worth  the  expense  and  trouble  of  a  revision. 
No  complaint  or  abuse  as  to  the  charges  of  these  officers  has  ever  come 
to  his  knowledge  since  he  presided  in  the  court*  He  presumes,  that 
the  fees  and  charges  of  counsellors  and  solicitors,  and  especially  those 
of  the  latter,  gave  occasion  to  the  present  inquiry,  and  be  has  accord- 
ingly examined  that  branch  of  the  fee  bill  with  the  utmost  care.  It 
is  impossible  to  state  with  any  precision,  the  difference  between  the 
bill  he  has  drawn,  and  the  existing  bill  of  fees.  It  will,  no  doubt,  in 
its  general  operation,  essentially  reduce  the  gross  amount  of  the 
taxable  costs,  and  yet  the  real  and  valuable  services  of  the  solicitor 
will  be  better  rewarded. 

Chancery  suits  will  frequently  be  very  expensive,  from  the  im** 
portaoce  and  amount  of  the  matter  in  controversy,  and  the  long  and 
intricate  inquiries  that  they  inevitably  lead  to.  This  cannot  be 
aypided,  and  it  arises  from  the  appropriate  subjects  of  equity  juris* 
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dictioDy  such  aa  miaUkes,  Crauda,  tniata,  accounta,  partnerships,  and 
the  apecific  performance  of  contracts.     In  casea  of  serious  litigation, 
no  fee  bill  ever  did  or  ever  can  remunerate  the  solicitor  and  counsel 
for  one  half  of  tbeir  aeryices.    A  great  part  of  that  burden  always 
falls  upon  their  own  clients.    The  real  mischief  complained  of  arises 
in  plain  and  ordinary  cases,  and  from  a  series  of  petty  charges  for 
IMNBin^  services,   or  for  services  of  no  other  use  than  to  create 
expense.     Such,  charges,  when  industriously  multiplied,  and  saga- 
piously  interwoven  in  a  long  bill»  increase  the  costs  insensibly  but 
surprisingly.     One  great  object  with   the  Chancellor  has  been  to 
rediess.tiiat  grievai^ce.     He  wisk^es  to  prevent  imposition  and  extoi^ 
tioB  under  the  oc^or  of  law,  by  removing  the  inducement  to  multiply 
needless  pages,  needless  copies,  and  needless  abridgments  of  papers, 
and  alas  by  mmoving  the  expense  of  fictitious  motions^  fictitious  briefs, 
and  ficUtioun  attewUpcee.— 8uph  chai|;es  have  often  elicited  as  much 
disgust  in  his  nindi  as  they  have  dissatis&ction  and  ^larm  in  that  of 
Ibe  suitor.     On  the  other  hand,  the  Chancellor  hab  presumed,  that  be 
•hoi^id  equally  me^t  the  wishes  of  the  honorable  and  enlightened 
liouse  which  called  for  this  request,  by  allowing  a  reasonable  reward 
for  their  services  to  the  practise rs  of  a  liberal  and  useful  profession. 
II  is  for  the  benefit  of  suitors^  and  necessary  for  the  oppressed  and  the 
helpless  of  all  classes,  that  skilful,  attentive  and  upright  penoos 
fhouM  be  encouraged fn  the  due  and  faithful  discharge  of  their  trust  as 
folicitors,  by.  a  suitable  recompense.    The  Chancellor  is  not  insensi* 
ble  toihe  truth»  that  we  live  under  a  goverqment  of  laws,  which  are 
the  guardians  of  our  civil  rights,  and  which  require  wise  and  good 
men  to  stMdy  and  expound  them,  and  that  without  the  aid  and  light  of 
^e  prqfession,  our  courts  would  utterly  despair  of  success  in  their 
efforts  to  preserve  the  ordeily,  cultivated  and  intelligent  administration 
of  justice. 

It  bas  accordingly  been  his  aim  to  render  to  the  solicitor  bis  reason- 
able fees,  and  at  the  same  time*  tq  prevent  all  excess  and  to  remove 
every  abuse.  If  be  has  failed  in  the  object,  )ie  has  at  least  endeavored 
to  attain  it  to  the  best  of  bis  judgment. 

All  which  is  humbly  submitted. 

JAMES  KENT, 
Chancellor  of  the  State  of  J^Ttw^YcTk. 
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The  CaunHV$  Fee». 

i.  A  retaining  fee  in  each  tame,  $5;  but  no  retaining  ttt  to  be  iU 
lowed  for  more  than  one  counae]. 

Ritnarks.-^The  acts  of  1789,  and  of  1801,  tnd  of  18  IS,  all  Mtw-%, 
retaining  fee  of  j3  76,  which  is  only  one  shilJiag  more  tban  it  tllow- 
ed  for  an  attorney's  retaining  fee  in  the  supreme  court.  Thera  is  no 
kind  of  comparison  between  the  two  cases.  A  counsellor  must  be 
employ^ed  on  the  commencement  of  etery  suit  in  chancery,  and  preba* 
l)1y  the  allowance  of  5  dollars  is  not  more  than  one  fifUi  of  tbe  Mm 
tisually  demanded.  The  commencement  of  a  suit  lAebancery  is  not 
a  plain  business,  like  issuing  a  writ  at  law  on  a  bond  or  nole,  for  it 
generally  requires  great  deliberation  and  reflection,  and  a  patient  at* 
tention  to  a  conplicated  history  of  facts. 

9,  Perusing,  amending  and  signihg  every  biH,  answer,  plea,  dentil 
nTy  interrogatories  and  exceptions,  if  not  done  by  (be  ]lersok) 
acting  as  solicitor  In  the  same  cause,  ^3  50. 

Remarks. -^ThiB  is  precisely  the  allowance  fn  all  the  former  atat* 
ntes,  but  the  latter  clause  of  the  paragraph  Was  omitted  hi  tile  not  ef 
1813,  and  T  think  it  ought  to  be  restored ;  for  if  the  same  person  aets 
in  both  capacities,  he  ought  not  to  be  allowed  for  his  own  labor,  and 
also  for  revising  and  amending  it. 

3.  Perusing  and  settling  ^jery  final  decree  lilaf  is  jipeeitl  in  ittp^Tfti- 

ionsy  $2  50. 

Remarks, — This  allowance  is  n6t  in  the  acts  of  If  89  and  1801,  but. 
is  in  the  act  of  1813.  It  is  there  but  ^1  50,  but  then  it  Is  coupled 
with  a  like  allowance  for  perusing  and  settling  every  petftfoo  or  spe* 
cial  application  to  the  court,  and  every  special  Order,  and  all  of  which 
allowances  I  have  omitted.  If  those  allowances  were  all  retained,  it 
is  probable  the  charge  would  be  ten  times  repeated  and  recovered  in 
the  course  of  a  contested  cause ;  for  special  applications  and  decretal 
orders  arise  at  every  step  of  the  cause,  and  if  a  solicitor  cannot  draw 
a  peiition  or  a  common  decretal  order  without  the  aid  of  Counseli  he  it 
not  competent  to  his  business.    But  decrees  are  often  exceedingly 
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difficult  to  dratr  witb  precision,  and  so  as  to  define  aAd  settle  fritli 
^^ertainty^  the  different  parts  of  the  remedy.  Bj  confining  the  allow- 
ance to  the  decree,  much  costs  of  suit  will  be  abridged,  and  by  eor 
krging  the  allowance  in  that  case  to  the  same  sum  allowed  in  the 
preceding  paragraph,  no  more  than  justice  will  be  done. 

4-.  Every  special  motion  actuaUj  made  before  the  Chancellor,  or  eve- 
ry actual  attendance  to  oppose  a  special  motion,  if  the  same  be 
not  argued  ^1  60,  but  if  the  same  be  argued,  }2  60. 

Remarks. — This  proTision  is  intended  to  embrace  all  that  is  coo- 
iMned  in  the  former  statutes  about  the  allowance  for  motions.  The 
acts  of  1789  and- 1801,  allowed  for  every  motion  of  course  50  cents^ 
and  for  every  special  motion  ^l  25;  but  they  took  care  to  exclude 
.from  the  allowance  a  number  of  common  motions  particularly  speci- 
fied, and  which  are  entered  of  course  by  the  clerks.  The  act  of 
1813,  gave  50  cents  to  counsel  for  every  rule  or  order  entered  of 
course,  and  eicloded  no  common  motion.  It  also  alUwed  ^1  C5  for 
eveij  special  motion,  and  j^7  50  for  arguing  every  special  motion.— 
It  18  inconceivable  how  these  common  fictitious  motions  sireJJ  a  bi'Ji 
of  costs.  They  lead  to  very  great  abuse.  I  have  in  this  case  avoided 
the  evil  by  confining  the  allowance  to  special  motions  actually  made 
before  the  chancellor.  There  can  be  no  imposition  in  that  case,  and 
when  such  motions  are  actually  and  necessarily  made,  the  allowance 
is  not  unreasonable^  for  sueh  motions  often  lead  to^very  great  discus- 
sion. 

6,  Arguing  every  plea  or  demurrer  or  exceptions,  {5. 

jRtmarks. — The  allowance  in  the  acts  of  1789  and  1801,  was  f$ 
7B,  for  argning  the  plea  o^  demurrer,  and  |3  50  for  arguing  excep- 
tions. The  allowance  by  the  act  of  1313,  for  the  plea  of  demuner, 
was  f  5,  and  nothing  was  said  about  exceptions,,  though  the  afgnmeot 
on  them  was  probably  intended  to  be  embraced  by  the  allowance  of 
^8  for  arguing  on  hearing.  The  allowance  ef  ^5  is  quite  reasonable 
tor  argument  in  either  of  those  three  cases.  I  have  known  argumenta 
before  me  on  exceptions  to  a  master's  report,  when  the  report  was  on 
matters  of  account,  to  consume  several  days,  and  at  a  steady  aftting  of 
from  5  to  7  hours  a  day.  The  counsel  on  such  arguments  generally 
earn  from  ten  to  twenty  times  such  an  allowance. 
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0«  Aiguiog  before  a  master  upon  exceptions,  or  ethev  matten  refer- 
red, $2  50 ;  but  no  allovrance  to  be  made  for  more  than  one 
counsel. 

Remarks,^ThiB  alloirance  is  the  same  in  the  acts  of  1789,  and 
1801;  and  1813.  ' 

7.  Arguing  upon  eyrBty  hearing  of  a  cause  set  down  for  hearing  upon 

the  merits  fS ;  but  no  taxation  for  more  than  two  counsel,  and 
this  allowance  not  to  apply  to  cases  of  bills  taken  pro  con* 
/eaio,  though  set  down  for  hearing,  as  on  bills  to  foreclose 
mortgages*  and  in  cases  of  adulteij,  in  which  cases  of  hearing 
ex  parte  an  allowance  onlj  of  $2  60,  and  onlj  to  one  counseL 

Remarksr^lhe  acts  of  1780  and  1801,  allowed  $5  for  argument 
on  the  hearing,  and  to  one  counsel  onlj.  The  act  of  1813,  made  the 
allowance  I  hare  adopted,  and  I  think  it  is  no  more  than  a  reasona- 
ble  compensation;  and  I  have  taken  care  to  limit  it  to. cases. where 
the  merits  are  contested.  Every  final  hearing  on  the  merits,  if  the 
cause  be  important  and  litigated,  as  most  chancery  casee  are,  is  lab<^ 
rious,  and  requires  preparation  and  labor ;  and  two  counsel  at  least 
speak  in  the  case.  Almost  every  case  seriously  argued  at  the  heat* 
ing,  consumes  two  or  three  days,  and  frequently  they  consume  six 
or  eight  days.  The  allowance  is  very  moderate  for  the  ordinary 
portion  of  cases. 

Solicitor*»  Feet. 

1.  For  a  retaining  fee  in  tyerj  case,  {3 ;  but  when  the  same  person 
acts  as  solicitor  and  counsel,  no  retaining  fee  to  be  allowed  as 
solicitor. 

Remarke. — ^This  charge  is  in  the  bill  of  1813,  and  it  is  too  reason- 
able to  require  explanation.  The  restriction  in  the  case  of  the  same 
person  acting  in  both  capacities  was  omitted  in  the  act  of  1813,  but 
was  in  the  acts  of  1789  and  1801,  and  I  think  it  ought  to  be  restored. 

8.  Drawfng  eveiy  bill,  answer,  plea,  demurrer,  replication,  interro- 

gatories, exceptions,  affidavits  and  other  proceedings,  for  each 
sheet  containing  ninety  words,  25  cents ;  but  no  record,  deed, 
writing,  report,  order  er  proceeding,  or  part  thereof  to  he  in- 
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BerteS  verbatim  or  tn  htBc  verta^  fthaH  be  <somputod  as  anj  pati 
of  6udi  draft. 

Remarfct. — This  proTiBiori  is  in  the  acts  of  17S9,  1801,  and  1813; 
iMit  tkft  tattdr  partof  th«  paragraph  is  omitted  in  the  act  of  1813,  and 
as  I  do  not  perceive  the  reason  of  the  omission,  I  have  restored  it  at 
it  stood  in  the  former  statutes.  I  have  enlarged  the  compenaation  for 
Hm  draft'from  20  to  S5  cents  «  folio ;  and  m^  reaaott  for  it  i«,  that  itf 
Hffaftiag  a  biU  or  answer  or  other  proceeding,  in  cbancerj*  all  the 
judgiMOt  and  skiU  of  the  aolicitor  are  drawn  into  eiercise.  It  is  in 
Chas  part  of  his  detj  that  the  interest  of  bis  client  is- most  deeplj  con- 
cerned ;  and  4be  solicitor,  if  he  ttddemtaods  bis  business,  most  always 
faithful!/  attd  fairly  earn  this  part  of  his  labor.  He  is  under  great 
responsibilities  in  the  performance  of  this  trust,  and  he  ought  to  be 
encouraged  to  do  it  welt.  It  will  be  obserfed  also,  that  1  haTe  omit- 
ted the  allowances  amounting  to  {3  75,  in  the  act  of  181S,  for  draw, 
lag  a  state  of  the  case  for  the  coansel,  preparaorj  to  a  bill,  and  at- 
tendiag  counsel  therewith.  That  charge  was  not  in  the  former  acts, 
and  I  am  induced  to  think  such  a  case  is  rarel/  drawn,  and  that  in 
most  ioatajsces  the  charge  is  for  a  mere  fictitious  serrice. 

Q.  Ejwy  ^npMBWteni  or  copy  thereof  to  file,  for  every  ninety  words 
12  1-ft  oenrts,  and  for  every  other  neceasary  copy,  for  every 
ninety  words,  six  cents. 

Remarks. — This  allowance  is  in  conformity  to  the  acts  of  1789  and 
I8OI9  and  it  only  varies  from  that  of  1818,  in  reducing  all  copies  ex- 
cept the  one  to  file,  from  9  to  6  cents,  as  it  stood  before.  The  copy 
to  ilc^ongbt  to  be  accurately  and  legibly  engrossed  ;  but  there  oi^ht 
•ot  to  be  any  inducement  to  multiply  other  copies  of  Toluminoos 
pleadings  needlessly,  and  merely  for  the  sake  of  the  charge* 

k.  Atteading  the  Chancellor  out  of  term  upon  petition,  or  iqpon  ajiy 
olber  neeessary  special  motion,  one  dollar. 

Memarke* — This  allowance  is  intended  as  a  consolidation  of  a  nnm- 
ber  of  allowances  in  the  act  of  1813,  such  as  ^*  attending  the  Chaa- 
cellar  with  a  petit  ion  when  argued  {]  25,  and  when  not  argued  lb 
cents :  Attendiog  upon  eveiy  commoAjpotioo  or  upon  entering  eve- 
ry  rule  or  order  of  course^  60  cents ;  attending  upon  every  apecial 
notion,  or  upon  entering  any  nle  or  order  upon  cause  shown,  f  1, 
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jind  attending  upon  the  aq;unieDt  of  everj  special  motion  ^1  25.*'-^ 
The  former  acts  of  1789  and  1801,  had  also  a  number  of  allowances 
under  this  head,  such  9S  "  attending  the  Chancellor  upon  petition,  50 
cents ;  attending  the  Chancellor  upon  every  common  motion,  50 
cents;  attending  upon  every  special  motion  when  argued,  75  cents." 
These  numerous  and  complicated  allowances,  and  particular!/  as  to 
rules  and  orders  of  course,  were  calculated  to  swell  the  costs  very 
greatly,  and  without  any  sufficient  cause.  It  was  quite  perplexing  in 
many  cases  to  discover  what  charges  were  truly  within  the  act.  Bjj^ 
reducing  them  all  to  one  simple  and  reasonable  charge  for  every  spe- 
pial  motion  actually  and  Necessarily  made  before  the  Chancellor,  I 
apprehend  the  bill  of  costs  in  most  cases  will  be  much  reduced,  an4 
yet  perfect  justice  will  be  done  to  the  fair  practitioner. 

5.  Attending  the  court  of  chancery  in  term  time,  upoo  every  special 
motion,  founded  on  previous  notice,  1  dollar,  and  if  argued  or 
opposed,  ^1  60. 

Remarks. — This  allowance  ii  only  an  extension  of  the  other  to  cases 
arising  in  term  time. 

6«  Actually  attending  the  court  of  chancery  in  term  upon  the  hearing 
of  a  cause  in  which  he  is  the  solicitor,  and  which  is  set  down 
for  hearing  and  argued,  5  dollars. 

iZemarJb.— This  allowance  is  intended  as  a  substitute  for  the  charge 
in  the  act  of  1813,  which  gives  the  solicitor  for  every  day's  attend* 
ance  while  the  cause  is  in  hearing,  or  for  the  purpose  of  bearing, 
}  1  50.  It  has  happened,  that  an  argument  upon  the  hearing,  owing 
to  the  importance  of  the  cause,  the  different  interests  concerned,  and 
the  mass  of  testimony,  has  consumed  8  or  10  days.  An  important 
cause  will  usually  consume  3  or  4  days.  But  under  the  act  of  1813, 
very  extravagant  charges  have  been  made  for  attendance  before  hear* 
ing,  and  which  I  have  witnessed  with  much  regret.  An  attendance 
to  upwards  of  60  days  has  been  charged  and  allowed  by  a  master. 
I  mention  this,  to  show  to  what  extent  charges  will  be  carried,  if  the 
fee  bill  be  left  any  ways  ii^efinite.  I  think  the  solicitor  ought  to  be 
encouraged  to  attend  the  argument  of  counsel  upon  Ihe  merits  of  his 
client's  case.  His  informatifiD  and  diligence  may  be  very  important 
to  his  client's  interests,  and  circumstances  often  occur  in  the  progre^ 
of  an  argument,  in  which  that  information  and  diligence  an;requirf<). 
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This  M  one  oftboie  allowtnces,  which,  under  the  rettiaiot  propoied, 
pannot  be  abiiBed,  and  if  the  serTice  be  faithfully  rendered^  the  com- 
pensation is  amply  and  more  than  amply  earned. 

7.  Serving  eveiy  rule  or  order^  or  copy  of  interrogatories,  on  the 
person  to  be  serred  therewith,  35  cents. 

Remarkf, — ^This  charge  is  taken  from  the  act  of  1813,  but  in  that 
act  the  service  of  a  copy  of  interrogatories  is  50  pents.  I  see  no 
reason  why  that  service  is  worth  more  than  another. 

i.  Serving  a  subpoena  to  appear  and  answer,  or  an  injunction,  75 
cents. 

J{emarjb«.— rTfais  chai]ge  is  taken  from  the  act  of  1813,  and  it  ap* 
pfean  to  be  propet. 

p.  Every  necessary  notice  or  summons  in  a  cause,  actually  given,  and 
including  copy  and  service,  37  1-2  cents. 

.  fi^marh. — This  allowance  Is  intended  to  embrace  nine  diftiKM 
and  separate  allowances  under  the  act  of  1813.  The  allowance  in 
•ome  of  those  cases  is  25  cents ;  in  others  38  cents,  In  others  60  eentS| 
and  in  some  cases  there  is  a  distinct  charge  for  a  copy  of  the  notice.  I 
prefer  the  simplicity  of  the  bills  of  1780  and  1801,  from  which  I  hare 
taken  the  above  charge,  and  I  have  omitted  all  those  varied  and  com- 
plex and  perplexing  provisions  concerning  notice  in  the  act  of  1813.^ 
The  bill  of  costs  will  no  doubt  be  much  diminishedjand  certainly  will  be 
inuch  >easier  understood  by  this  alteration. 

}0.  Drawing  instruction^  for  the  exan^nation  of  each  witness,  26 
cents. 

^marfts.-^The  same  allowance  Is  (o  be  found  in  all  the  foimer 
statutes. 

|L  Abbreviating  every  bill,  answer,  depositions,  and  exhibits  for 
the  use  of  counsel,  and  actually  made  for  that  purpose,  and 
when  the  Counsel  is  not  the  same  person  as  the  solicitor,  ht 
every  ninety  words  contained  in  the  wri  ting  abbreviated,  3 
cents. 
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J>iimii!fa.*->Tiiis  charge  was  mtlie  acts  of  1789  mS  1801,  and  the 
tvyoiraDce  was  but  three  cents  a  folio ;  but  tn  the  aietof  If  13,  U  was 
JDcreased  to  10  cents  a  folio;  1  am  of  opinion,  the  allowance  should 
be  very  moderate,  so  9fi  not  to  create  anj  temptation  to  make  the  -Si,- 
ahbreviatkm  when  not  realljr  required,  and  merely  for  the  expense. 
I  have  seen  a  charge  for  such  abbreviation  amount  to  30  dollars, 
when  I  was  satisfied  the  only  object  was  the  costs«  I  hare  accord*  «  , 
ingly  reduced  the  prio^  down  to  the  old  standard  of  3«ents  per  folio. 

.12.  Drawing  brief  for  counsel  on  erery  special  motion  or  petition 
founded  on  notice  to  the  adverse  party,  1  dollar. 

Hemarki. — ^The  acts  of  1780  and  1801  gave  19  cents  for  a  brief 
by  the  folio»  but  this  is  a  dangerous  mode  of  allowance,  for  a  brief  ia 
quite' undefinablejrlmd  may  be  very  long  or  very  abort,  accord- 
ing to  the  genius  or'j^easure  of  the  solicitor.  I  have  thought  it  bet<» 
ter  to  give  m  specific  allowance,  and  to  confine  it  to  cases  of  special 
application  founded  on  notice.  *  This  wiil  effectually  guiard  against  ';, 
briefe  in  unnecessary  cases.  The  act  of  1813  gave  ^1  60  for  the 
brief  in  such  cases ;  but  I  am  of  opinion,  that  1  dollar  is  a  sufficient 

wance  for  the  ordinary  lun  of  cases  arising  on  special  motioiis. 

-13.  Drawing  brief  for  counsel  upon  the  hearing  of  a  cause  set  diywn       • 

for  hearing  at  term,  or  for  a  hearing  before  a  master  on  a  tu« 

ference  to  take  and  state"  an  account,  2  dollars ;  but  this  allow* 

-ence  is  not  to  extend  to  a  hearing  inquired  by  the  rules  of  4he 

cburt  where  the  bill  has  been  taken  pro  cimfeiso; 

Remarks. — ^The  act  of  1813  allows  for  the  brief  upon  hearing  at 
so  much  the  folio,  and  this,  as  I  have  already  observed,  was  the  mode    •  ^'^ 
of  allowance  under  the  former  statutes.     1  have  given  a  fair  sum  in   *    «    ^ . 
gross  in  lieu  of  the  uncertainty  of  the  charge  by  the  folio,  and  the  9k 
lowance  applies  when  the  solicitor  cannot  but  earn  it.    If  ever  a  brief 
was  requisite  and  ought  to  be  well  paid  for,  it  is  when  it  is  made  for 
tte  heaiiug  of  thjp  ^aute  upon  the  merits.    The  whole  controversy  js 
then  at  stake.    So  on  a  reference  on  taking  an  account,  the  investi* 
gation  is  laborious  and  difficult.     If  the  matter  be  litigated,  the  seli.. 
citor  and  counsel  never  are  or  can  be  paid  by  taxable  costs.    They 
ferm  but  a  rwy  inconsiderable  part  of  the  deserved  comiteiisatioo. 
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14.  Dnt^ing  cbirges  or.disoharget  befure  ^'mutdr, .  for  each  Aeet 
contaioing  oipetx  words,  20  eetits. 

•  • 

Jfimaidbt.— >ThU  charge  was  the  same  io  all  the  former  statutes,* 
tad  is  too  plain  to  need  esplanation* 


.  •*   16.  Attending  the  master  upon  anj  matter  referred  fto  him,  not 

a  matter  of  account,  ivben  argued  between  the  parties,  1  doilar, 
and  when  not  argued,  60. cents.  -  ^         . 

m 

*/?emarib.— The  allowance  by  the  acts  of  1789  and  1801,  "was  but 
'  60  cents  for  attending  a  reference,  whether  argued  or  not;  but  by 
the  act  of  1813,  it  was  $\  ^,  when  (be  matter  was  argued,  and  j 

there  was  likewise  an  allowance  of  |2  50  for  arguing  any  matter  I 

referred  It  appears  to  me,  that  the  allowance  1  have  adopted,  is 
just  and  mpdecatft,  and  ordinarily  there  isnot  much.argunient  he/ore 
the  master,  except  it  be  upon  taking,  and  atatiog  an  aocQunt,  and  /or 
that  case  1  have  made  provision  in  the, next  section. 

16.  Arguing  be&re  the  master  on  a  refen^npe  tp  tak$i  and  sUfe  an 
account,  j^2  50. 


Hetnaribi.— This  allowance  is  what  the  act  of  1818  gives,  for  art 
guing  in  every  case  of  reference,  be  fore  a  masler,  when  perhaps  the 
only  question  may  be  a  calculation  j>f  dntereat.  In  half  the  cases  of 
ie£arence  there  is  no  argument  or.only.4he  semblance  of  one«  Sud) 
an  indiscriminate  charge  enhances. the  costs  v^ry  considerably,  and 
1  think  unneccpfsarily,  for  a  reference  occurs' in  almost  every  poeaflile 
case,  and  frequently  two  or  three  times  in  the  same  cause.  I  h^re 
thought  it  would  be  best  to  confine  the  allowance  to  cases  of  ac(^)(int- 
ine  be  Tore  a  master,  and  the  allowance  is  ivell  earned,  for  sucb  casea 
a&>rd  the  mpt-t  tedious  and  oppreasirje  investigations  t|iat  occur  io  the 
whole  progress  of  a  chancery  suit.  I  have  koowri  a  single  ca«se 
upon  reterence  to  consume  fifty*seveo  different  hearings,  and  ammI 
of  them  were  probably  morn  fatigueing  than  a  trial  at  la^  at  the  cir- 
cuit.    In  those  cases  the  solicitor  wlU  be  y^ry  frpgaJJy  paid  even  by 

this  allowance.    ' 

»  *       . 

17.  Attending  a  master  npon.  a  sumi9on8  to  attend  k}09  Pf  Mpoil^ 
^xation  of  costs,  60  cents. 
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r    J9«»i«Hb.*^Tlfti  ftlbwance  is  taken  ftom  Hie  acta  of  irso  aQ<dU\ 
lEOf.  •  The  act  of  1813  made  a  distiuclion  in  thoae  caies  betweiNi^ 
an  aHendance  when  a  matter  wad  argued,  or  the  costs  objected  to, 
%  and  when  not«»and  increased  the  costs  fo  1  dollar  in  the  former  case. 

1  do  not  perceive  why  any  distinction  should  be*niade  in  these  cases 
for  m^re  albndaiice»  andl  have  accordingly  rejec^ted  it  There  may 
Jbe  more  time  consumedy  tel  it  is  n»l  woi^h  Dotfce. 

!&•  Attending  the  register  with  a  draft  of  every  decree^  decietal  or 
•    other  order,  to  have  the  same  settled  and  entered^  50  cents. 

y  •  .  ^      ■     •  -         ■     ■ 

*       ,  Remarl».-^Tbts  allowance  is  taken  from  the  act  of  1813,  and  it 

P  .\\      appears  to  be  reasonable* 


19/Copy  of  a  Mlhof  costs  to  be  delivered  to  theopposite  party 
before  taxation,  or  to  file  after  taxation,  if  before  a  decree,  W 
cents,  and  if  after  a'  decree,  1  dollar. 

2{emarA:».^-The  allowance  in  this  case  is  much  diminished  from  thai 
in  the  act  of  1813,  by  totally  omitting  the  following  charge,  *'  Draw- 
ing costs  for  taxation,  for  every  ninety  words  20  cents."     It  is  fair     'y^ 
and  reasonable  as  it  now  stands. 

20.  And  the  solicitor  is  to  be  allowed  in  the  taxation  of  costs  for  all  - 
disborsements  actually  and  necessarily  paid  or  incurred  in  the  •  '  • 
progress  of  the  cause,  and  not  herein  already  provided  for. . 


''i 


/?i»m(ir^.*-This  provision  is  in  the  act  of  1813,  and  it  is  just*    ^ 

■ 

* 
This  bill  of  solicitor's  fees  leaves  untouched  a  number  of  charges 
allowed  by  the  act  of  1813,  in  the  table  of  the  solici tot's  fee6,  re* 
lating  to  the  court  of  errors  and  appeals.  Those  charges  were  not 
within  the  scope  of  the  resolution  of  the  honorable  the  Assembly,  and  I 
have  therefore  not  interfered  with  them. 


fttt  of  (he  iergeawt  of  the  court 

If  Each  sergeant  for  attending  court  for  every  final  decree  entered 
at  the  place  of  his  attendance,  and  whether  entered  in  term  or 
vacation,  50  eents,  to  be  paid  to  the^  register  or  assistant  legift^ 
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wiMn  iht  decBtt  la  •utend;  and  for  9«i0b  odhr  serricef  M  be 
shall  peaf<m  by  onier  of  tbe  eourtt  such  compenaatioD  aa  Che 
ChaiQioaUoa  vhaHfrQin  tune  to  tioae  allonr  to  be  paid  bj  tbe  iMrtj« 
or  in  tbe  manner  tbe  coart  maj  direet 


« t 


RaMMffti.-TtTbe  only  Tarialion  between  this  proTiaioii-%nd  tbe  one 
in  tbe  act  of  1813, .is  tbat  tiUsrgifea  ^50  Genti  for  everj  final  deetee^ 
and  that  onlj  for  every  cause  heard.  There  may  not  be  ten  ca^es 
beard  m  a  whole  lenn,  vRbach  uiliatly  lasts  in  tbe  oity  of  NeirYork» 
from  fouf  to  six  weeka,  and  there  may  be  fifty  or  a  biindred  decrees 
entered-  1  hare  known  one  cause  last  a  fortnight,  and  the  faithful 
aergeant  who  attended  five  hours  a  day  steadily  the  whole  time*,  earn- 
ed only  four  shillings.  Such  an  officer  is  indispensable  to  the  com* 
fort  of  the  court  and  bar,  in  order  to  preserve  order,  to  attend  to  the 
door  and  fire,  and  to  do  errands,  and  no  decent  man  can  afford  his 
whole  time  for  weeks,  together  in  tbe  cities,  and  who  has  a  fomily  to 
support,  without  a  reasonable  allowance;  tbe  act  of  18 13,  offered 
faim  no  adequate  allowance. 
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« 

The  fiMcmng  deciiion  wob  ghen  hy  hit  hmuMT  Hu  ChanaUcr  or  At 
54k  rf  JwMy    1818,  whk  a  view  of  eorrecting  a  loo$i  kind  of 
praetiee  whieh  kad  crept  inio  kii  eonrtf  touehit^  the  right$  of  m» 
fanie  on  tkeforecloture  ef  mortgagee. 

k*  ^  €iUJr6B|ii0E's  orarzcNi« 

InCbanceTT. 

r  William  W»  Mills  complainantj 

Between  <  j^^.^^  Demla]  and  10  other  «€• 
)f    '  .V  fendants* 

'  Bill  to  foreclose  a  mortgage  executed  hy  Isaac  Dennis,  deceased. 
The  defendants  (except  one)  are  the  heirs  at  law  of  the  mortgagor, 
and  two  of  them  are  represented  as  infants,  and  the  bill  was  duly 
taken  pro  confesso  against  all  the  defendants  except  the  two  infants, 

I  who  have  appeared  and  answered  by  their  guardian,  the  clerk  of  the 
court,  who  was  appointed  their  guardian  for  this  purpose  by  an  order 
of  the  court.    A  reference  was  made  t9  a  master,  'to  compute  and  re- 

^  port  the  amount  due  on  the  bond  and  mortgage  mentioned  in  the  bill. 
/  The  cause  was  then  regularly  set  down  for  bearing  upon  the  report, 
"and  due  notice  thereof  as  respects  the  infants  served  upon  their 
guardian. 

G.  W,  Strongy  Solicitor  for  the  plaintiff,  moved  for  a  confirmation 
of  the  report,  and  a  decree  for  the  sale  of  the  mortgaged  premises. 

The  Chancelhr,  A  decree  cannot  be  safely  obtained  against  an 
infantSipon  the  mere  fact  of  taking  the  bill  pro  confesio,  or  upon  an 
answer  in  form,  by  the  guardian  ad  litem.  The  answer  in  such  cases 
generally  is,  that  the  infant  knows  nothing  of  the  matter,  and  therefore 
neither  admits  nor  denies  the  charges,  but  leaves  the  complainant  to 
prove  thefn  as  be  shall  be  advised,  and  throws  himself  on  the  protec* 
tion  of  the  court.  A  decree  upon  such  an  answer,  would  not  bind  the 
infant,  and  he  could  open  it.  or  set  jt  aside  when  he  comes  of  ag«; 
No  laches  can  be  imputed  to  an  infant,  nor  can  the  guardian  €Ld  /tfom, 
by  any  consent,  bind  bis  rights.  No  valid  decree  can  be  awarded 
against  him  merely  by  default,  or  upon  such  a  consent.  The  plain- 
tiff,  in  every  such  case,  ought  to  prove  his  demand  either  in  court  or 
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before  a  master,  and  the  infant  is  usually  entitled  to  a  day  to  ahotr 
caus«  when  be  conies  of  age. 

The  SnglUk  practice  on  bilk  of  foreelosure  agai^ist  an  fAfaot,  is 
atated  (2  Maddoek^»  Prac^  352.)  to  be  **  to  decree  a  forecloaare»  with 
a  day  to  show  cause  when  he  becomes  adult  3  but  the  court  m  €a$e 
the  mortgagee  consents  to  a  sale^  will  direct  an  inquiry  whether  it  iriti 
be  for  the  infants'  benefit  ^  and  when  a  day  is  given  to  show  cause, 
the  infant  when  of  age  is  not  allowed  to  unravel  the  account,  ttor  is  he 
entitled  to  redeem  the  mortgage  by  paying  what  is  reported  due,  but 
is  only  entitled  to  show  an  error  in  the  decree. 

In  Goodin  v.  A$ht6n,  (18  Fes,  83.)  on  a  decree  of  foreclosure 
against  an  infant,  a  day  was  given  him^to  show  cause,  a^beiog  the 
usual  course ;  but  i(  was  then  suggested,  that  a  decree  for  a  sale 
would  be  more  advantageous  to  the  infant,  as  the  estate  migtit  be 
mortgaged  for  less  than  its  value,  and  that  this  was  the  practice  in 
Ireland,  and  it  was  the  course  recommended  in  Booth  v.  Ricky 
(I  Fern.  295.)  and  in  Monday  v.  Monday,  (1  Ves.  &  Bea.  223.)  this 
course  was  at  last  adopted  by  Lord  Eldon» 

It  appears  to  me^  therefore,  that  the  safe  and  proper  course  on  bills 
for  the  s^le  of  mortgaged  estates,  according  to  the  usuai  course,  and 
when  the  defendants,  or  some  of  them  are  infants,  is  to  direct  an 
inquiry  whether  a  sale  would  be  for  the  infantas  benefit,  and  also  to- • 
require  the  plaintifi'on  the  reference  to  prove  his  demand,  and  that  the 
master  report  not  only  the  amount  of  the  principal  and  interest  due 
the  complainant,  but  also  the  proof,  together  with  his  opinion  in  res- 
pect to  the  sale,  and  if  the  proot  of  the  debt,  and  oi  the  expediency  of 
the  sale  should  be  made  out  to  the  satisfaction  of  the  Chancellor,  the 
decree  roust  in  such  particular  cases  be  absolute,  as  it  would  destroy 
the  safety  and  effect  of  such  sales  to  make  the  decree  nin  uQtil  the 
infant  come  of  age,  and  it  was  said  by  the  court  in  Booth  r.Rich,  that 
a  sal^  in  such  case  wuuld  bind  the  infants. 

« 

I  shall  accordingly  direct,  that  it  be  referred  to  the  master  to  take 
proof  of  the  case  as  stated  in  the  complainant's  bill,  and  to  inquire 
also,  whether  under  the  circumstances  of  the  case,  in  reference  to  the 
amount  of  thb  debt,  and  the  situation,  nature  and  value  of  the  mort* 
gaged  premises,  a  sale  of  the  wbole  or  a  part  only,  and  what  part ef 
the  mortgaged  premises  would  be  for  the  benefit  of  the  infant* 

Isaac  L.  Kip,  ^AMsisiant  Register, 
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APitENDlK.  127 

« 

June  17,  1818. 
Ofdipidy  That  sq  inu(3i  of  the  rule  of  the  1st  of  November,  18 16^ 
as  auH^izes  the  ^sing  master  to  make  allowances  bey  one!  the  spe- 
cifi^clpri^Jsions  in  Ihe  fee  bill,  to  masters  for  extra  services,  without 
any  pri^yious  directions  in  the  case  by  the  Chancellor,  be  repealed. 

July  2,  1818. 

Ordered^  In  addition  to  the  33d  printed  rule,  it  is  ordered,  that 
where  the  complainant  shall  set  down  the  cause  for  hearing  at  the 
first  or  any  term  after  the  |ame  is  in  readiness  to  be  set  down,  but 
shall  not  bring  the  same  to  a  hearing  at  such  term,  nor  show  any 
good  cause  to  the  court  at  the  time  for  not  doing  so,  it  shall  be  con- 
sidered a  default  in  the  eomplainant,  so  as  to  authorize  the  defendant 
on  making  and  filing  an* affidavit  thereof^  to  enter  an  order  for  leave 
to  set  down  the  cause  in  the  same  manner,  or  to  the  like  effect,  as 
though  the  complainant  had  omitted  to  set  down  the  cause  at  the  first 
term  after  it  was  in  readiness. 

Ordered^  That  whenever  a  party  shall  set  down  a  cause  for  bear- 
ing, and  gfve  notice  thereof,  and  shall  negWct  to  bring  the  same  to  a 
bearing  at  tire  term  in  which  it  shall -be  so  set  down,  or  show  good 
cause  to  the  contrary  to  the  salisfaction  of  the  court,  the  opposite 
party  shall  be  entitled  to  costs  for  attendance  on  the  court  upop  such 
notice  to  be  taxed. 
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Preparing  transcripts  for  the  Court  of  Errors  180 

PiY)ceedings  in  the  Court  of  Errors  183 
Of  setting  down  and  hearing  the  cause  in  the  Court  of  Errors  192 

Order  in  which  the  counsel  arp  heard              •  194 

.    Deciiians  in  relation  to  parties                  •  .                   ib 

In  relation  to  the  change  of  parties                  .  •          I9S 

When  the  merits  are  ezanuned  into                       -  •  196 

Decisions  thereon                              •  .197 

Costs  on  an  ai^al  in  the  Court  of  Errors  .^                  ih 

Remitfing  the  decree  .198 
See  Appeal. 

COVENANTS, 

Breach  thereof  restrained  by  injunction  401 

CREDITOR, 

Motion  to  restrain  him  from  suing  at  Ib^w  459 

CROSSBILL, 

MotioQ  to  stay  proceedings  till  cross  bill  answered  457 

D. 

DAMAGES, 

Order  for  issue  of  ^tion/t^mdlamiij^cadM  377 

DE  BENE  ESSE, 

<lf  the  examination  of  witnesses  De  Bene  Eue        •.  152 

DEBTS, 

Where  debts  by  specialty,  te.  are  discharged  out  of  personal 
assets  by  executors,  &c.  ..  .55 

FINAL  DECREE, 

How  made  up  and  engrossed  .  .  It 

How  granted  ....  205»6 

If  in  special  cases  any  difficulty  or  doubt  arises  in  the  meiHs 

how  obviated  ....  206 

Form  of  an  order  to  make  a  decree  absolttte  76 

Form  of  a  decree  ordering  the  defendant  to  appear  and  answer 
to  the  comphunant^s  bill       ,  .  »  92 


INDEX. 


lib 


Fonn  of  a  decree  to  take  a  Irill  firo  tonjeaao  in  a  {yroceeding 

by  alias  and  pluriea  attachments 
Of  the  decree  of  the  court  on  the  merits  of  the  cause 
Of  enforcmg  obedience  to  a  decree  • 

Of  an  appeal  firom  a  decree 
Decree  on  exceptions  to  a  master's  report 
Final  decree  .... 

Decree  on  exceptions  to  a  master's  report  on  a^  reference  to 

look  into  the  complainant's  bill,  8cc. 
,  Decree  or  order  of  sale  of  mortgaged  premises 
Decree  appointing  a  guardian  (Mf  tffrm  v 

Decree  for  a  divorce  .  «  * 

Final  decree  on  a  feigned  issae 
See  Orders. 
DEDIMUS  POTESTATEM, 

To  take  testimony  of  witnesses 

See  CommUHon. 
To  take  an  answer  abroad  .  , 

See  Commianon^ 
DEEDS, 

Master's  deed  for  mortgaged  premises 
Guardian's  deed  .  .  •  • 

CancdliQg  deeds.    See  Certificate  to  cancel  a  Mortgage* 
DEFAULT, 

Decrecby  -  •  •  , 

DEFENDANT, 

Affidavit  of  the  service  of  sobpoena  on  him        ,  • 

Taken  on  an  attachment  • 

Body  to  be  produced  in  court  .  > 

All  defendants  to  be  muned  m  the  same  attachment 
A  defendant  refusing  to  enter  his  appearance 
Habeas  Corpus  awarded  against  the  defendant  » 

How  defendant's  appearance  is  entered  • 

If  diefendant  demurs  for  want  of  parties 
Proceedings  in  the  case  of  a  defendant  abwnt  from  this  state 
Proceed^iiKS  against  him  by  alias  and  plmies  attachments 
See  Affidamt  and  Attachment. 
DEMURRER, 

Without  oath  and  signed  by  solicitor 

If  defendant  demurs  for  want  of  parties 

After  fiUng  the  demurrer  when  the  cause  ought  to  be  set  down 

for  argument  •  • 

How  the  cause  is  set  down 
J^otice  of  bringyig  the  cause  to  hearing  on  demnrrer 
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to  be  of  d|^  day  8  if  the  advene  solicitor  resides  in  tfke 
county,  if  out  of  it  fourteen  days  .  .  ib 
Complainant  neglecting  to  set  down  the  cause  lb 
Demurrer  to  be  8tg;ned  by  counsel  •  •  109 
If  overruled  .  .  •  .  •  XIO 
If  general  to  the  whole  bill  •  •  •  ib 
Demurrer  admits  all  the  facts  «  •  .  ib 
Willliefor  want  of  jurisdiction  \  •  .  •  ib 
Will  lie  to  the  disability  of  the  person  •  •  ib 
On  account  of  a  defidency  of  the  frame  of  the  lull  ib 
Must  be  founded  on  a  point  of  law  .  '  •  .111 
If  bad  in  partt  &c  .  •  lit 
A  bill  praying  for  the  appointment  of  a  receiver  not  de- 
murrable ,  •  •  lb 
Where  tbe  parties  have  adequate  relief  al  law  •  ib 
Notice  to  set  down  the  cause  for  argument  on  demurrer  ib 
Form  of  demurrer  •  .  .  112, 113*  114 
For  want  of  eqiuty  •  •  Ap.  93 
•  For  want  9f  parties  '  •  ,  ib 
For  want  of  parties  and  an  affidavit  to  a  bill  Ap.  94 
That  the  platntifis  have  not  entitied  themselves  Co  proaecote  Ap.  95 
To«  bill  to  have  a  will  established  .  •  Ap.  96 
Put  ih  by  three  defendants,  &c.  «.•  ,  .  Ap.  97 
To  a  bill  for  injunction                 .               ,               ,  Ap.  98 

DEPOSITS, 

Deposits  and  payments  of  money  to  be  made  with  tiie  repsfesr 

or  asnstant  register                      .              .  ,13 

Deposit  of  SlOO  to  be  made  by  a  par^  appealing       ,  ITS 

DEPOSITIONS, 

To  be  read  by  the  examiner               .              »  .       137 

Form  thereof                 •              •              •              •  144 

Caption  to  depositions  on  cross  interrogatories  •       145 

Form  of  depositions  in  equity,  by  commiation             •  4SS 

Amending  depoations              •           •               «  ,        150 

]>eCHARGfi, 

Defendant's  discharge.    See  Reference  to  a  Muter  2ASt 

DISCLAIMING, 

A  party  disclaiming  relief  most  deny  all  notice  «        ue 

Answer  and  disclaimer                         ,              •  Apw  87 

DISCOVERY, 

A  bill  of  discovery           «              •              •              •  34 

Where  it  lies        .               .               ,               ,  .           lb. 

DISMISSION  OF  BILL» 

Motion  fiv         •           *              •  «^lg 
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MSTRINGAS,  •  •  .       '       •  .97 

AKas  and  pluiies  .     -         •  *  •  ib 

PIVORCES, 

Diflfisrent  kinds        •  •  •  •  *  .        356 

Statute  concerning  them       .        •  •  •  358 

In  cases  oi  adulteiy,  injured  party  majr  apply  to  the  Chan- 
cellor for  a  divorce  •  •  •  ib 
Proceedings  in  relatkm  to  divorces              •  ib 
Answer  without  oath                          .        *      .              .          ib 
If  the  bill  of  divorce  be  admitted  or  taken  >lro  confitw  against 

the  defendant,  the  duty  of  the  Chancellor  359 

If  adultery  be  proved  a  divorce  a  vinculo  mafrimorm  awarded     ib 
The  legitimacy  of  the  childTennot  aiected  by  adultery  ib 

Injured  party  may  marry  again  •       360 

If  the  yn£e  be  complainant  she  is  entitled  to  a  support  for  her- 
self and  children  .  .  •  ib 
What  separate  estate  deemed  wife's  after  such  a  divorce  ib 
.     J£  husband  be  complainant  he  is  to  possess  the  wife's  estate 

as  if  he  were  not  divorced  .  .  .       361 

Adultery  of  the  wife  works  forfeiture  of  dower,  Ace.  •  ib 

What  shall  entitle  the  wife  to  a  residence  in  ttds  state  mider 

the  act  concerning  divorce  .  .  .  ib 

Divorce  a  menaa  tt  thoro^  when  and  how  graoted^on  com- 
plaint of  wife  .  •       •        •  .  362 
Causes  of  complaint              .               .               .               .  ib 
Husband  compelled  to  answer  comf^lnt                    .  ib 
Causes  of  complaint  fbr  ill  treatment,  dec  ib 

*  ■ 

In  such  case  the  Chancellor  to  take  order  fer  support  of  wife 
and  childreo  ....  363 

Security  for  costs  may  be  required  of  the  complainant  .  ib 

Husband  on  complaint  of  his  wife  may  show  her  ill  conduct  in 
his  defence  .  .  .  .  ib 

Costs  may  be  decreed  against  either  party  .  '       ib 

^dTAduUety. 

IX>WEil* 

A  bill  for  dower  or  partition  •  52 

E. 

EKkOLMENT  OF  DECREE  •163^164 

EQITTTY  OF  REDEMPTION         .  .              .               .         B7 

EQUITY  JURISDICTION  ...                  % 

ERRORS,  WRIT  OF            ...  \       174 
EVIDENCE, 

Of  the  examination  of  witnesses  •           •           129 

Before  whom  and  how  taken  •             «           •             131 
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Fonn  of  intenrogatioDS  in  equity             ?           •'  isf 

How  taken  before  an  examiner  134 

Time  of  fnnuahing  copiea  of  the  interrogatories            •  ib 

Rule  for  plaintiff  to  produce  witnesaes                      •  ib 

Precipe  to  the  clerk  in  court  .....  ib 

f_         Notice  to  the  opposite  solicitor  of  a  day  being  given  to  produce 

witnesses                       .....  135 

How  interrogatories  are  to  be  administered  to  witnesses  ft 

'Oath  to  be  administered  to  witnesses  136 

Where  the  witness  dies  before  the  esaminatioD  is  ngned  ib 
Sxaminer  not  strictly  bound  to  the  letter  of  the  interrogatories     ib 

After  the  depositions  are  taken  to  be  read  by  the  eacaminer  137 

Where  a  witness  refuses  to  attend  to  be  examined          •  138 

Subpoena  to  testify  before  the  examiner              •  ib 

Served  on  the  witness           «...  139 

CerUficate  of  the  interrogatories  ^ing  filed                     •  140 

A  witness  once  examined  before  the  eiaminer  141 

No  examination  of  a  witness  after  rule  forpubUcationis  out  ib 

A  witness  misbehaving  Ace.  ....            .  ib 

Court  may  order  a  further  examination  of  witnesses  ib 
Notice  to  the  opposite  solicitor  of  the  names  of  witnesses  and 

the  time  and  place  of  examinalioQ            .           .           .  ib- 

Form  of  the  notice           •           ,           ^          «          ,  14S 

Showing  a  witness  diq>en8ed  with              •              •           .  3> 

Instructians  to  the  examiner                                          •  143 

Form  of  the  depositions                 .           ,           •           .  144 

Caption  of  the  depositiooa  and  cross  interrogatories  145 

.  Of  pasong  publication               •           •           •           .  146 

Publication               .           .           .           .           .           •  ib 

Rule  to  pass  publication             •      *     ,          ^  147 

Order  for  passing  publication                          •           •  143 

Amending  depositions  of  witnesses                      •    '        .  1S6 

Qf  examining  the  credit  or  competency  of  witnesses            ,  ib 

Of  the  examination  of  witnesses  De  Bent  £we              •  }53 
Of  the  examination  Of  witnesses  viva  voce  at  the  beariog  nf 

the  cause  ^            .            .        •       .                              •  154 

Of  expediting  the  proceedings  in  the  court  after  issue  joined  156 

Of  bringing  the  cause  to  a  hearing  and  hearing  the  cause  ib 

Notice  of  bringing  the  cause  to  a  hearing  ISJ 

EXAMINATIONS* 

Of  evidence                   ....  12ft 

The  court  may  order  further  examination  of  a  witness  141 

Of  examining  to  the  credit  and  competency  of  a  witness  16D 

Notice  offiling  the  articles                                            «  151 

Eximinatiion  of  witnesses  De  Bene  Jg»sg  ISt 
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Snnunation  of  witnesses  viva  voae  ^t  die  lieariog  of  the 


.cause 


154 


See  RxfMt:, 

Examinaticois  before  a  master  bow  condncted 

Of  the  defendant  i^Km  the  complainant's  interrogatories  235 

Examinations  and  answers  of  the  de£endant  to  the  complain- 
ant's interrogatories  .  •  •  .       338 
See  Evidence  \^  Examiners f 
BXAACIN£RS» 

Clerks  and  examiners  after  a  final  hearing  of  a  cause  to  de- 
port with  the  register  all  the  original  proceedings 

Their  appointment  . 

Their  duties  in  administering  oa^  and  taking  affidavits 

In  case  of  the  examiner's  death,  removal  from  office  &c.  pa- 
pers to  be  delivered  to  the  repster 

Examiner  to  set  down  in  the  margin  copies  of  pleading^  fur- 
nished bv  him   ^  •  .  .  •  . 

Testimony  taken  before  him  •  .  •  . 

How  depositions  are  taken  before  htm  •  -     r 

Not  strictly  bound  to  the  letter  of  the  interrogatories 

After  depositions  are  taken  to  be  read  by  him 

Where  a  witness  refuses  to  be  examined 

Subpcena  to  testify  before  him  •  •  ; 

A  witoess  once  examined  before  him 

Instruction  to  him  .... 

See  Exambiatitnu  and  Evidence. 
EXCEPTIONS, 

To  master's  report 

The  form  thereof  «  •  ^  . 

Notice  of  it     •  •  .  •  .  . 

Arguing  exceptions  .... 

Order  to  set  down  the  canse  on  exceptions 

Note  of  issue  on  exceptions  , 

Nodce  of  hearing  on  exceptions 

Evidence  thereon  .     '         .' 

Decree  upon  the  exceptions  , 

Further  Erections  thereon     •  . 

Order  to  set  the  cause  down  on  exceptions,  and  for  farther  di- 
rections      .      •        ,  .  .  ,  fr9 

Note  of  issue,  and  notice  to  the  re^ster  •       S80« 

Notice  of  hearing  on  exceptions*  and  further  directions  S81 

Final  decree  on  exceptions  •  ,281, 2,  3, 4 

JBxeefitknu  to  the  defendant's  ansvfcr  p  •    .  885 

WKhwhomtted  ....  J286 
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When  taken  .  .  .  .  SST 

Respecting  the  sufficiency  of  the  answer  .       288 

Of  referring  the  exceptions  to  a  master       •  •  390 

Of  subpoena  for  better  answer  .291 

Of  submitting  to  eiceptions,  further  answer  .  ib 

Of  prooeerling  when  the  further  answer  is  insufficient  ■  293 

Exceptions  to  a  master's  report  on  an  answer  •  294 

Costs  of  exceptions  •  .  .  .295 

Form  of  exceptions  to  the  answer  •  .  296 

Order  of  reference  to  a  roaster  on  exceptions  to  the  answer     297 
Form  of  the  master's  report  on  exceptions  to  an  answer  ib 

Form  of  exceptions  to  a  master's  report  •       299 

Order  of  the  court  on  exceptions  to  a  master's  report  309 

Order  of  i-eference  of  bills  for  scandal  and  impertinence  301 

If  the  defendant  puts  in  an  insufficient  answer,  which  b  ex- 
cepted to»  Ace.  the  complainant  may  amend  his  biA  of  ccnrte, 
without  costs  .  •    .  2ll 

When  the  defendant  shall  answer  the  amended  bID  with  ex* 

ceptioas  to  the  plea  .         ib 

If  the  defendant  discovers  that  he  has  made  a  mistake  orsfip 
in  his  answer,  he  may  amend,  although  there  should  be  no 
exceptions  .....        214 

See  Answer.    Report.    Motion  far  the  amendment  rf. 
Pleadingfi,     Of  plea  and  Answer. 
EXECUTION, 

Writ  of  assistance  •'  .  .  •         Ap.  84 

Writ  of  execution  in  the  nature  of  a  ra.  m.  to  compel  the  pei^ 

formance  of  a  specific  duty  ,  Ap.  26 

Where  a  sum  is  directed  to  be  paid  in  the  nature  of  ajlf./a. 

without  costs  '  .  .  .  •         Ap.  tf 

Fu  fa,  for  costs  on  dismissal  of  bill  •  .       Ap.  28 

Testatum  Ji.  fa,  Ap.2t 

Fi,  fa.  sum  decreed  with  costs  '  .       Ap.  29 

See  Orders  and  Deceeea, 

EXECUTORS, 

Their  allowance  settled  by  the  Chancelbr  in  the  settlement 
of  accounts  ....  Ap.32 

EXmBITS, 

See  the  examination  of  witnesses  -pfoo  voce  at  the  hearing  of  a 

cause  ...  .154 

How  a  party  may  examine  a  witness  to  prove  exhibits  at  the 

hearing  of  a  cause  .  •  .  15S 

When  papers  cannot  lie  proved  as  exhibits  of  the  hearing  ib 

Form  of  the  praecipe  to  subpcena  a  witness  to  testify  viva  voce 
at  the  hearing  of  the  cause  155,  ISS 
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FEE  BILL 

Cbancellar'B  reroart:! 
FEME  COVEKT, 

MotioD  that  she  may  i 
See  Baron  andjeim 
FEIGNED  ISSUE, 

When  ut  Umw  u  dire< 
Mode  of  prafceeding 
Fotm  of  an  ordef  for  a 
Form  of  an  order  for  . 
i;..       Of  declftratioD  and  pi 
Of  nuifiriut  record 
Of  ^a*»a 
Judge's  certificate 
Notice  of  bearing 
Final  decree 

See  MtUlery  and  L 
FORECLOSURE, 

The  object  thereof 
Form  of  the  bill 
Decree  cannot  be  saj 
mere  fact  of  takir 
See  Mgidiy  of  Rede 
^fiflcamnce. 
Jir/cr^cc  «  a 

firemuct. 
SaUi  before  a  t, 
Aud  morlgagcM 
FORMA  PAUPERIS, 

Motion  for  leave  to  dd 
FRAUD. 

See  Genertd  JuriadlcH 
A  sale  before  a  mastci 
A  tnll  is  sometinws  t 
court  on  the  groan 
Where  a  decrae  has  I 
que  Irutt  not  beini 

Or  against  a  perMvi  w] 
brance  not  discovi 

Or  when  a  decree  has 
hrir,  vfhere  the  ai 
jcct  matter  af  the 
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6. 

GUARDIANS, 

1.  Of  their  appomtment  fqr  the  custody  of  the  persons  aiid 

estates  of  infants  .....  32^ 

Mode  of  proceeding  .  .  •       ib 

General  powers  of  the  court  respecting  infants  .  S30 

2.  Of  the  appointment  of  a  ^ardian  ad  litem  •  .  323 
When  guardians  are  appointed  .  332 
Form  of  Petition  ....  335 
Order  appointing  a  guardian  ad  Intern                 .                .334 

3.  Of  the  appointment  of  guardians  to  sell  infant's  proper^  ib 
Statute  authorizini;  such  sales            .            .            .            .         ib 

Rule  directing  the  mode  of  proceeding  .  .  357, 

Petition  ......  338 

Affidavit  thereof  .....  339 

Master's  report  tbereon  .  .         *  .  ,  .       ib 

Order  nf  appoiMtmeiit  .  .       *        .  .    34k 

Reji'.rtnf  the  terms  of  sale  .  .  .  343 

Surety  bnd  .  .  .  .  .344 

Register's  certificate  of  the  bond  being  filed  for  the  perform- 

atice  of  the  trust  '.  '  .  .  343 

Order  confirming  guardian's  sale  .  .        345 

Report  of  the  guardian  ....  345 

Guardian's  report  of  the  investment  of  the  proceeds  .       352 

Guardian's  deed,  .  .  .  .  347 

4.  Of  selling  the  real  estate  of  infants  under  the  act  of  April  9th, 

1«4  .  ....  353 

Chancellor  may  direct  sales  of  real  estate  of  infants  for  their 

maintenance  .  .'  .  '  354 

Partition  when  infants  hold  in  common  .  ,  ib 

Decisions  in  relation  to  the  guardianship  of  a  lunatic.    See 

Idiots  and  Lunatics  .  ...  443 

See  Infant9. 

H. 

HABEAS  CORPUS, 

How  awarded  .  ,  ;  -85 

How  obtained  .  .  .  -  ib 

When  returnable  .  .  .  .        ib 

Form  of  the  writ  .... 

IIEARING, 

Of  bnnjnng  the  cause  to  a  hearing  and  of  hearing  the  cause       151^ 

N<?^ici.'  ^'  ei-e-f  to  the  opposite  solicitor  .  .        157 

Of  setting  down  the  cause  for  hearing  on  mentu  •  15t 
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t^orm  of  the' order  ....         159 

Notice  to  the  assistant  register  to  set  down  the  cause  for 

heating  .  .  •  160 

Note  of  issue  •  .  .  .  .lb 

Abreviated  state  of  the  pleadings  .  .  .161 

No  silibpcena  to  hear  judgment  •  «  .  161 

Of  hearing  tlie  cause  .  .  •  162 

Of  the  decree  of  the  court  .  .  •  163 

The  complainant  neglectiiig  to  bring  the  cause  to  a  hearing 

the  first  &c.  .  .  ...        106 

Of  setting  dowd  the  cause  for  hearing  on  bill  and  answer  121 

See  Cause  and  Decree. 

I. 

IDIOTS  AND  LUNATICS, 

Their  description  and  character  .  .  •      431 

Chancellor's  charge  and  powers  in  relation  to  them  .        432 

Affidavit  proving  their  state  oi  insanity  .  .  433 

Petition  to  the  chancellor  praying  for  a  commission  .        434 

Form  of  the  commission  •  .  .  435 

Prscipe  to  the  Sherriffto  summons  a  jury  to  enquire  into  the 

state  of  a  lunatic  .  .  •  .         43S 

Direction  to  the  commissioners  .  .  .      437 

Oath  to  be  administered  to  the  commissioners  «  ib 

To  witnesses  touching  the  state  of  lunacy  .  .    43S 

Wan-ant  to  produce  the  lunaUc  .  .  439 

Subpoena  for  witnesses  *        .  .  -  •        440 

Inqusition  ...  .  •  •  ib 

Decisions  in  relation  to  the  guardianship  of  the  lunatic  443 

Petition  for  the  custody  of  the  person  and  management  of  a 

lunatic's  estate  ....  446 

Order  for  committin]E  the  person  and  estate  of  the  lunatic         448 

Recognizance  and  certificate  of  the  master  .  449,  50 

Order  of  confirmation  .  .  .  450 

See  Lunatics. 

JMPERTINEN*  E, 

Reference  of  bills  for  scandal  or  impertinence  •  301 

See  Scandal  and  Imfiertmence. 

INFANTS, 

General  powers  of  the  court  in  relation  totbem  .        330 

Paitltion  when  infants  hold  in  common  .  .  354 

A  decree  cannot  be  safely  obtained  against  an  infant  upon  the 
mere  fact  of  taking  a  YniX  firo  cor^essQ  Ap.  135 

See  Guardian^. 
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INFORMATION, 

Set  BUI  of  Infirmatkn  hy  the  Attorney  Chneral  39' 

INJUNCTION, 

Nature  and  dinsioD  thereof                         ...  388 

Maimer  of  obtainini;  it           .              .               .  •        389 

When  and  where  filed                  .              •               •  390 

In  what  cases  obtiuned          .               .               •  •        390 

1.  To  stay  proceedings  in  a  court  of  law                     .  ib 

2.  To  restrahi  the  mfringement  of  patents  396 

3.  To  stay  waste           ....  ib 

4.  To  restrain  the  sale  of  books                          .  .        398 

5.  To  restrain  the  negociation  of  bills  of  exchange      .  ib 

6.  To  prevent  the  commission  of  nuisances  .          ib 

7.  On  a  biU  of  interpleader           ...  399 

8.  To  restrain  the  use  of  partnership  name  •  400 

9.  Where  the  flowing  of  a  stream  is  obstructed           .  ib 

10.  In  cases  of  forcible  entry                 .               .  .          ib 

11 .  To  protect  the  enjoyment  of  chattels  401 

12.  To  restrain  a  breach  of  ^covenant       .           .  .          ib 
13   To  stay  proceedings  on  power  of  sale  in  a  mortgage  ib 

14.  For  the  enjoyment  of  a  privilege                             •  402 

15.  Against  commissioners  charged  with  partially  fl> 
Serving  an  injunction  .  .  .  •  ih 
Proceeding  on  a  breach  of  an  injunction  •  403 
Continuing  injunctions  .  .  .  •  ib 
Dissolving  injunctions  .  •  .  ib 
When  injunctions  are  irregulaily  obtained  406 
Perpetual  injunctions  .  .  ib 
Writ  of  injunction          ....  407 

To  stay  proceedinga  in  a  court  of  law^ 

No  injunction  but  upon  motion  or  petition           .  .        391 

When  certain  masters  may  grant  tHem  392 
After  verdict  the  amount  thereof  and  of  costs  must  be  de* 

posited  .....        392 

To  stay  trial  at  law,  when  to  be  taken  out,  and  what  deporits 

to  be  made               ....  392 
Order  to  be  entered  with  the  register  or  assistant  register  be- 
fore the  injunction  issues                               .  .        393 
Dedsions  on  injunctions  to  stay  proceedings  at  law  393 
INQUIRY, 

Sec  Feigned  lame, 
INTERBJST, 

Calculation  thereof                .              .              .  .263 

When  nmple  and  when  compound  interest  is  allowed  263, 264 

*  Rule  for  cftstiog  interest  where  partial  payments  are  made       265 
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Master's  report -of  amount  of  interest  and  principal  due  on 
moitgaged  premises  .  .  306 

INTERPLEADER, 

A  bill  of  interpleader  .      '        .  /  *       31 

An  injunction  thereon  .  399 

INTERKOGATORICS, 

Form  thereof  .....        ISSt 

How  taken  before  an  examiner  .  134 

Time  of  furnishing  copies  of  them  .  •  •  ib 

How  administered  to  witnesses  .  .  .        135 

Examiner  not  strictly  bound  to  the  letter  c^  ^em        .  156 

Examiner's  certificate  of  interrogatories  being  filed  •        140 

Interrogatories  of  the  complainant  for  the  examination  of  de- 
fendant .  .  .  .  •  230 
Form  thereof  .  .  .  •  232, 233 
For  the  examination  of  witnesses  before  a  master  .  252 
Cross  interrogatories  before  a  master  .  .  254 
Interrogatories  to  accompany  a  commission  to  take  the  testi- 
mony of  witnesses  .  .  •  418 
Copies  of  them  to  be  administered  to  witnesses  .  ib 
Form  of  interrogatories  for  examining  of  witnesses  for  proving 

a  deed  and  bond  •  .  Ap.  99 

Form  of  interrogatories  for  the  examination  ci  witnesses  on 
behalf  of  a  defendant  for  proving  the  execution  of 
bends,  &c.  •  .         -      .  •    Ap.  101 ' 

To  examine  creditors'  .  .  Ap.  103 

For  the  complainant*s  examination  pursuant  to  a  decree    Ap.  105 
In  the  case  of  a  seaman  who  died  intestate,  &c.  .        Ap.  ib 

To  prove  the   marriage  of  the  complainant  from  the  re- 
gistry •  •  Ap.  106 
For  a  contempt  in  not  answering  the  plaintiff's  bill  Ap.  ib 
To  procure  copes  of  records  or  decrees       .  .           .        Ap.  107 
As  to  the  circumstances  of  the.decea8iid               •                Ap.  ib 
See  The  exammatUm  of  £vidence^Takmg  testimony  before 
-the  Examiner — and  Dedmuu  PoteaUUem  to  take  the  tea- 
tbnony  of  mtnesses. 
ISSUE, 

Kote  of  issue  joined  ....        125 

Cause  at  issue  on  filing  a  replication  •  .  127 

Note  of  issue  ..•.««        160 

Kote  of  issue,  and  notice  to  the  register  to  set  down  the  cause 
upon  exceptions,  and  Auther  directions  .        .^     S8D 

Vv  k-        Stt  Feigned  inue. 


100  IND£X. 

J. 

JOINING  IN  COMMISSION, 

See  MHce  ofjommmg  in  the  commisnon  to  take  the  iestim&ny 
of  mtne99e»  .  '  •  41t 

Defendant's  privilege  should  the  complainant  not  proceed  in 

the  commission  ....  4^1 

JUDGMENT,  .  •  .  .163 

JURISDICTION,  Concurrent  4  .  .  1 

This  court  has  concurrent  jurisdiction  with  courts  of  common 
law  in  all  matters  of  account  .  .  .1 

So  it  has  when  the  remedy  at  law  is  doubtful  .  ib 

So  if  the  subject  matter  of  the  blU  be  such  as  the  court  may 
take  cognizance  of  the  contract,  or  if  the  defendant  does  not 
demur  .  ...  .  .  2 

If  Chancery  gains  jurisdiction  of  a  cause  for  one  purpose,  it 
may  retain  it  generally      •  .  .  .  ib 

Jurisdiction.  General  .  •  .  •  2 

This  court  has  general  jurisdiction  over  fraud,  trust,  and  ac- 
count, &c«  .....  ib 

So  in  awarding  partition  ...  ib 

So  where  the  litig  ttion  at  law  as  to  title  is  oppressive  ib 

So  it  may  order  a  bond  or  other  instrument  to  be  delivered  up 
ami  cancelled  ....  ib 

This  court  ordered  a  bond  to  be  delivered  up,  conditianed  to 
pay  a  certain  sum,  and  on  which  a  certain  suit  at  law  was 
pending  .....  3 

Where  the  intention  is  manilest  this  court  will  always  relieve 
against  mistakes  in  agrt  emeuts        .  .  .  ib- 

When  this  court  has  acquired  cognizance  of  a  suit  for  the  pur- 
pose ot  discovery  on  injunction,  it  wiU  in  most  cases  of  ac- 
count. &c.  .  .  .  .  .  ib 

After  judtrment  on  execution^nd  sale  under  a  mortage  bond 
the  court  will  nut  open  the  account  on  the  mortgage,  tbougli 
their  be  some  irregularitjf  in  the  accounts,  if,  £rom  the  whole 
they  appear  to  be  finally  closed  ...  ib 

Where  a  party  in  an  action  at  law,  had  notice  of  a  defence  in 
time  to  avul  himself  of  it,  but  neglected  to  do  so,  he  will 
not  be  allowed  to  litigate  the  matter  in  chancery,  but  b  for 
ever  concluded  by  tiie  judgment  .  .  •  ib 

The  court  of  chanceiy  will  not  relieve  a  party  on  the  ground 

.  of  his  having  proceeded  to  trial  at  law  without  sufficient 
evidence  &c.  •••...       lb 

Where  bdl  having  become  fixed  v  law,  are  under  the  equity 
q£  the  case  entitled  to  be  discharged  ^ 
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This  coart,  will  grant  an  injunction  to  secure  the  enjoyment 
of  statute  privileges  .  ...  .  4 

So  to  restrain  the  owners  of  a  steam  boat  while  in  'opposition       ib 
So  a  bill  may  be  filed  to  prevent  a  multiplicity  of  suits  at  law      ib 
Mere  inadequacy  of  price  not  a  ground  of  relief  ib 

The  acts  of  an  infant  if  done  even  with  the  consent  of  his 

guardian,  will  be  relieved  against  &c.  .  .        ib 

Jn  the  case  of  the  sale  of  lands  held  adversely,  equity  will  not 
interfere  ......  ib 

Where  law  gives  a  priority,  equity  will  not  destroy  it  .        ib 

Where  a  creditor  applies  by  petition  &c.  the  master  to  deter- 
mine the  priority  .....  415 

An  indemnity  against  a  mere  parol  receipt  and  agreement 
will  not  be  decreed,  &c.  . .  .  .  ib 

This  court  will  not  grant  relief  on  a  stale  demand  .  ib 

A  court  will  decree  a  specific  performance  of  a  contract  ib 

The  inability  of  the  vendor  to  make  a  good  title  &c.  does  not 

authorize  a  court  of  equity  to  rescincV  tfke  agreement  &c.         ib 
The  alienage  of  the  vendee  how  far  it  will  be  a  ground  at  re- 
scinding a  contract  for  the  sale  of  lands  .  .  5,6 
Where  the  parties  have  not  an  adjudged  remedy  at  law  6 
Under  what  circumstances  a  specific  performance  will  be  de- 
creed             .....                            ib 

How  far  the  English  Courts  of  equity  entertain  a  bill  for  a 

specific  performance.  •  .  .  .  ib 

How  far  tlus  court  will  interfere  in  case  of  lands  confiscated  to 
a  state  .  .  .  .  •  .  lb 

He  who  asks  for  a  specific  performance  must  be  in  a  condition 
to  perform  &c.  .  .  .  .  6 

Vendee  not  bound  to  take  a  defective  title  .  . '  T 

How  much  time  is  material  in  the  enforcing  a  specific  perfor- 
mance  ....•.*  u> 

In  what  cases  the  court  vnll  grant  an  issue  of  quantum  damm- 
Jicaiua  .  .  .  .  ib 

In  order  to  obtain  a  specific  performance  of  a  contract,  &c.         ib 
Who  seeks  a  specific  performance  must  show  he  has  per- 
formed or  offered  to  perform  .  .  .  ib 
Cases  where  a  court  of  equity  will  not  claim  a  specific  perfor- 
mance             ......               ib 

The  coUrt  will,  if  practicable  execute  an  uncertain  agreement 
by  rendering  it  certain  .  .  8 

JfURISDICTION,  SPECIAL, 

The  chancellor  may  permit  a  corporation  in  certain  cases  to 
sell  real  estate  .....  ib 

To  direct  the  mode  of  trial  in  cases  of  adiUteiy  lb 
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To  receive  and  report  certain  revenne  in  cases  of  reli^ioue 

corporations  acquiring  ad<!dtional  property  .  .        f 

To  direct  sales  to  be  made  of  real  estate  of  infants  for  their 

maintenance  in  certain  cases  ...  ib 

To  direct  the  sale  of  lands  and  appoint  guahlians  for  in&nts       ib 
'To  make  orders  relative  to  the  custody  and  education  of  chil- 
dren on  the  sepanitiob  ot  their  parents  .  3> 
To  cause  the  minutes  of  the  court  tr  be  transcribed           .         ib 
To  cause  an  additional  seal  for  the  middle  district                       ib 
To  designate  tanng  masters              •            •            •            .        ib 
To  prescribe  the  form  ef  tlie  process  to  be  used  in  his  oonit         9 
Where  the  chancellor  IS  a  party               .            .           .             ib 
To  appoint  commissioners  to  take  aflidavits  dx*                         ib 
LEGACIES, 

See  GeneralJuriadictkm  .  .  S 

LUNATICS  AND  IDIOTS, 
See  Idiota  and  Lunatics* 

M. 

MAINTENANCE, 

Allowed  in  certain  eases  of  divorce  560. 2. 6 

Chancellor's  powers  in  relation  to  the  sales  of  real  property 
of  infants  for  their  maintenance  .  .        35S 

■ARSHALLIN6, 

Of  securities  •  54 

Of  assets  .  ib 

Seei^t^. 
UA8TERB  IN  CHANCERY, 

Their  appointment  and  duties        ...  io 

Their  powers  in  cases  of  lunacy  and  in&ncy        •  il 

Taring  masters  appointed  •  .  .  ib 

Master's  deeds  for  mort^ged  premises  •  3tl 

Master's  report  of  th^  sale  of  mortgaged  premises  f  322.  3 

Sales  made  by  a  master,  and  commissions  thereon  Z17 

To  set  down  in  the  margin  copies  of  pleadings  fonddied  by 
him,  0CC.  ...»  Ap.  32 

See  References  to  a  Master. 
When  a  master  shall  sell  mortgaged  premises  in  pursuance  o£ 

the  decree  of  the  court,  and  his  duties,  8tc  Ap.  IT 

MESSENGER, 

See  Serjeant,  .  .  .  •        II 

UNORS, 

See  In/ants. 
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MINUTES  OP  THE  COURT. 

If  in  special  cases  any  difficulty  arises  in  the  minutes*  the 
court  applied  to,  &c.  .  .  .  .206 

MISTAKE. 

Where  the  intention  is  manifest  this  court  will  relieve  against 
mistakes  in  agreements  ...  3 

MONEYS, 

All  deposits  and  payments  of  money  to  be  made  with  the  re- 
gister or  assistant  register  .  .  .13 
Allowance  of  register  and  assistant  register                .  ib 
When  a  deposit  of  glOO  to  be  made  with  the  register  or  as- 
sistant register               ..                .               .               .178 
Register's  lien  on  the  same           .               .     '          .                  ib 
See  Register  and  Aatiatant  Register, 
MORTGAGES. 

The  object  of  a  bill  of  foredosisg  a  mortgage  .  56 

The  form  of  a  bill  of  foreclosure  .  .59 

Proceedings  for  the  foreclosure  of  a  mortgage.    See  in  notis.       80 
Reference  to  reportcn  and  sell  mortgaged  premises        .  303 

Sales  before  a  master  of  mortgaged  premises  •  112 

Statute  respecting  such  sales        .  .  •  .314 

Decisions  in  relation  to  tliem  .  .  •  317 

How  to  proceed  against  mortgagors  when  abieat  or  concealed    93 
Mortgages  filed  with  the  n^gister  .  .  .        321 

Foreclosed  under  the  statute         .  .  462 

An  act  concerning  them  .  .  .  463 

A  description  of  them  .  47(M 

What  may  be  deemed  a  mortgage  .  471 

The  nature  of  a  mortgage  .  472 

The  estate  and  interest  in  a  mortgage  .       473 

,  The  registry  of  mortgages  •  •  474 

The  satisfaction  of  mortgages  •  .        476 

The  power  to  sell  mortgages  .  .  •  479 

Forms  for  acknowled^g  and  cancelling  them  .        489 

See  a  bill  of  farechsure'^^qtdty  of  redemfitkn^^referenet 
to  refiort  on  and  %eU  mortgaged  premuest  saleSf  ifc. 
MOTIONS, 

Of  course  .    .  •  SOS 

Special  •  .  .  .  .  309 

For  the  amendment  of  pleadings         .  ,  •       tiO 

For  the  amendment  of  an  answer  .  •  214 

For  an  amendment  on  a  suggestion  of  one  of  the  complainanta  215 
For  dismissing  a  bill  for  want  of  prosecution        •  •        216 

For  an  order  of  reference  to  a  master  •  •>  220 

To  appoint  a  receiver  «  •  •       451 
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For  the  pajrment  of  money  into  court  •  464 
For  a  defendflmt  aferne  cwcrt^  to  answer  separately  4S5 
For  leave  to  defend  xn  forma  paufieria  "  •  456 
To  stay  proceeding  till  cross  bill  answered  •  457 
For  the  production  of  deeds  •  458 
To  suspend  the  execution  of  a  decree  •  •  ib 
To  restrain  a  creditor  fix)in  suing  at  law  .  459 
To  enlarge  the  time  for  the  payment  uf  mortgage  money  ib 
That  a  trustee  may  lease  inf&nt's  estate  .460 
For  leave  to  prosecute  or  come  under  a  decree  •  ib 
To  confirm  a  report  nisi  ...  ib 
That  a  purchaser  may  complete  his  purchase,  or  by  the  pur- 
chaser that  he  may  pay  in  his  purchase  money  •  461 
That  the  respondent  may  answer  .  •  187 
See  Muteen  and  Amendmenu* 

N. 

jyjB  EXEA  T  REFUB  LICJ, 

Against  whom  and  how  granted  .  •  .  408 
Upon  what  kind  of  demand  .  408 
To  whom  directed  .  .  .  .  ib 
Tbe  nature  of  the  affidavit  .  .  .  410 
By  whom  granted  .  .  •  ib 
When  issued  on  the  certificate  of  the  master  .  ib 
When  to  file  a  master's  report  on  the  exceptions  to  te  de- 
fendant's answer  .  .  •  •  ib 
Decisions  thereon  ....  411 
Form  of  the  bill  .  .  •  ib 
Form  of  tl&e  affidavit  ...  413 
Certificate  of  the  master  .  .  ib 
Form  of  the  writ  ....  414 
See  AffidtrvU9'^Ccrt\ficate9. 
NOTEOF18SUE. 

See  Unte  Jcmed  .115 
Note  of  issue,  and  notice  to  the  register  to  set  down  the  cause 

upon  exceptions                            •  .       S7S 
Note  of  issue,  and  notice  to  the  r^;itter  to  put  down  the  caoae 

fi>r  hearing  on  exceptions                                    .  280 

NOTICE, 

Services  of  notices  m  the  cities  of  New-Toi^  and  Albany,  to 
be  twenty  instead  of  eight  days  .  .  .17 

Notice  to  the  complunant's  solicitor  of  the  defendant's  appear- 
ance .  ,  .  ft 
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Notice  of  the  defendant's  appearance  being  entered  ,         37 

See  appearance, 
Kotice  of  Driiiging  a  cause  to  a  hearing  on  demurrer       .  108 

What  sliLill  l)e  notice  if  the  adverse  solicited  reades  in  the 

c.A«uty,  and  whiit  if  out  of  it  .  •  •        ib 

KotiCo  to  hitx.  dow^n  a  cause  for  argument  on  demurrer  113 

P  .  ly  clai.uiiK  relief  must  deny  all  Qvjtice  •  130 

The  c;Mn{naiii.^.nt  to  have  three  weeks  notice  after  defendant's 

anhwe:  oeii^  filed  .  .  .  133 

Kotioc  of  bni>jdng  the  cause  to  a  hearing  .  .  135 

N<>t'i<.e  of  replication  to  a  plea  ...  136 

Notice  to  the  opposite  soKckor  of  a  day  being  g^yen  to  produce 

wicnesses  .  .  .  .  .  .       135 

Kotice  to  the  opposite  solicitor  of  the  names  of  witnesses  and 

the  time  and  place  of  examination  •  •  •      1^1 

Fcni  of  the  notice  .  .  .  .142 

Notice  of  filuig  articles  of  impeachment  touching  the  crectit  of 

a  witness  .  .■  .  .  •  151 

Notice  cf  bringing  the  cause  to  a  hearing  and  of  hearing  the 

cause  .  .  •  .  156, 157 

Notict  to  the  assistant  register  to  set  down  the  cause  '  160 

Ni)t:ce  to  accompnny  a  copy  of  a  petition  for  a  rehearing         173. 
N<>:ic*e  to  acomipany  a  copy  of  an  appeal  served  on  the  (^po 

site  party  .  .  ,  .  180 

Nottce  of  motion  .  .  •  .  213 

Notice  that  iiiteiTogatories  be  settled  by  the  master  333 

Notice  of  serving  cpies  of  ii^ter rogatories  .  335 

Nciice  on  sei-viiig  a  cripy  < >f  examination  and  answers  239 

Notice  of  the  conipl  jmniii's  charge  •  •  344 

N ( 'lice  of  further  char<;«      '         .  .  .  245 

Notice  to  accompany  interrogatories  for  the  eacaminadon  of 

witnesses  bet  TO  a  master  .  •  •        353 

Notice  of  the  names  of  the  complainant's  witnesses  .        254 

Kotice  accompanying  cross  interrogatories  •  •       255 

Kotice  accompanying  objections  to  a  master's  report  263 

Notice  of  exceptious  to  a  master's  report  .  .  271 

Kotice  of  hearing  on  the  exceptions  and  further  directioos  374, 281 
Kotice  of  hearing  on  a  feiiiied  issue  .  .        386 

Notice  to  proceed  by  attachment  or  take  the  bill  pfo  confetio    73 
Kotice  of  application  for  a  dedimus  fiotestatem  to  take  the  tes- 
timony of  witnesses        .  .  •  .  •  41S 
Kotice  of  jotning  in  a  commission  and  ncMiiinatingCQiiimisioiieri 

to  take  the  testimony  ttfwitnessies  .  416,418 

Kbtice  of  applicatiiQa  fior  a  commisaoii  to  examine  witnesses 

ii^tbis  state  .  .  .  .  417 
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Kodce  of  commissionen  in  proceeding  to  the  execution  of  a 

commission 
Notice  with  the  names  of  the  commissioners  to  take  an  an- 

answer  abroad  •  •  ^*^ 

Notices  of  motion  that  a  bill  may  eitand  dismissed  for  want  of 

prosecution  .....  Ap.  4!t 

To  invest  a  sum  of  money  in  stock,  and  to  appmnt  a  receiver 

to  get  in  the  arrears  of  rent  Ap.  4r 

Notice  of  motion  to  produce  a  deed  at  the  hearing  of  a 

cause  ......  Ap.  48 

Notice  of  motion  to  amend  a  bill  so  as  not  to  dissolve  an  in- 
junction already  issued  ....        Ap.  48 

Notice  to  enlarge  publication  until  defendant  in  a  cross  cause 

shall  have  answei*ed  the  cross  bill  •  Ap.  48 

See  MoHon. 
NUISANCEb, 

When  restrained  by  an  injunction  •  •        398 

O. 

» 

OATHS,  V 

To  be  administered  to  a  witness  by  the  examiner  or  craamis- 

bioners      '  .  .  .        '      '.  .  ^36 

To  be  taken  by  commissioners  on  a  dedhnusfiotetUiicm  to  take 

the  testimony  of  witnesses  .  .430  I 

To  be  taken  bythe  clerk  on  a  dedkmu*^  &c.  491 

Of  the  bearer  of  a  commission  •  .  423 

Oath  to  be  administered  to  commissioners  of  lunacy  437 

Oath  to  be  administered  to  witnesses,  touching  the  state  of  a 
lunatic        .  .  .  .  .  438 

OBJECT  OF  THE  COURT  OF  CHANCERY,  1 

Objections  to  the  draft  of  the  master's  report  •       257 

OFFICERS  OF  THE  COURT, 

Their  appointment,  tenure  of  office  and  duties  •       10  to  11 

ORDERS, 

Aim  to  take  a  bin /tro  coT^MO  .  •  .75 

Tq  make  a  decree  absolute  .  .  .  76 

Of  the  Chancellor  commanding  the  defendant  to  enter  his  ap- 
pearance or  the  bill  be  taken  pro  confeato  .        78 
To  take  a  bill  firo  cwifeaao  in  default  of  the  defendant'sfiUng 

his  answer  .  .  .  78 

For  an  attachment  .  .  .83 

Requiring  the  defendant  to  appear  and  answer  •  90 

Order  founded  on  an  affidavit  of  the  absence  of  the  defendant      9S 
That  the  respondent  answer  the  petition  of  appe^  190 


INDEX.  ]fit 

Special  order  .  .  .  .206 

Ordernui  .  .  .  ib 

Common  orders  ....  207 

Of  the  court  on  notice  of  motion  .  .  .213 

Order  for  the  dismissal  of  the  complainant's  bill  .  219 

Form  of  an  ordier  of  reference  to  a  master  to  take  and  state 

an  account  ....        226 

Order  to  set  down  the  cause  on  exceptions  .  273 

Order  to  set  the  cause  down  upon  exceptions  ai)d  for  further 

directions  ....  979 

Order  upon  bearing  on  the  exceptions  .  .  309 

Order  of  reference  to  a  mastQr  to  compute  the  amount  due  on 

a  mortgage  .  .  •  •        305 

Order  of  sale  of  mortgaged  premises  .  .  310 

Order  for  the  appointment  of  guardians  tid  Hiem  •        334 

Order  appdnting  a  guardian  for  the  sale  of  infant-s  property    341 
Order  confirming  the  guardian's  sale  of  infant's  estate  345 

Order  for  an  issue  in  quantum  damr^ficalua  .  377 

Order  for  feigned  issue  379 

Order  for  committing  the  person  and  estate  of  the  lunatic  448 
Order  for  approving  the  securi^  and  confirming  the  appoint- 
ment of  guardian  ....  450 
Rules  and  orders  of  the  court  .  •  .  Ap.  1 
Order  to  serye  a  subpcena  on  an  attom^  Ap.  59 
Order  to  add  a  defendant  to  a  bUl  .  Ap.  ib 
Order  to  appoint  a  guardian  ad  litem  ^  .  Ap.  ib 
Order  to  set  down  a  demurrer  .  Ap.  54 
Order  to  overrule  a  demurrer  .  Ap.  ib 
Order  to  dissolve  an  injunction  unless  cause  .  Ap.  ib 
Ovditr  ioT  2l  habeas  ccfrfiua                     .                                 Ap.55 

Order  to  refer  a  cause  to  a  new  master,  the  former  being  su- 
perseded .  ...  Ap.  ib 
Order  for  a  rehearing,  and  further  directions  to  the  qiaster  on 

a  reference  .     •  •  .  Ap.  56 

Order  to  retract  and  cancel  an  admission  made  by  the  tom- 

plainant's  spficator  .  Ap.57 

Order  to  refer  a  second  answer  .  Ap.  ib 

Order  for  a  commission  to  examipe  de  ben^  cue  and  refer  ex- 
ceptions ...  •  Ap.58 
Order  to  stay  proceedings  on  exceptions  to  report  Ap.  ib 
Order  to  confirm  a  report  unless  cause                 .                Ap.  69 
Order  to  stay  proceedings  on  a  decree  upon  filing  a  bin  of  re- 
view      .....           Ap.  ib 
Order  to  stand  committed  for  not  performing  a  decree  at  the 
hearing                                                                     Ap.60 


168  INDEX. 

Order  to  examiDe  a  witnes  vfoa  voc<;  Ap.Q> 

Oitlered,  that  to  mudd  of  the  rule  of  the  Ist  ot  November, 
1816,  as  authorizes  the  taxing  roaster  to  make  aUowauce 
beyond  *the  specified  provisions  in  the  fee  bill,  Bcc.  be  re- 
pealed ....  127 
Ordered,  that  where  the  eomplainant  shall  set  down  the  cause 
for  hearing  at  the  first  or  any  term  after  the  same  is  in 
readiness  to  be  set  down,  bat  shall  not  bring  the  same  to 
a  hearing  at  such  term,  it  shall  be  conadered  a  de- 
fault, &c                ....  127 
Ordered  that  when  either  party  shall  set  down  a  cause  for 
hearing  and  give  notice  thereof,  and  ^all  negleci  to  bring 
the  same  to  a  hearinjK  at  the  term  in  which  it  shall  be  set 
down  dec.  the  opposite  party  shall  be  entitled  to  costs            VtT 
See  MoUofu  and  fietUiont. 
Original  writs.    See  Writa. 

P. 

PAROL  EVIDENCE,  See  Evidence  viva  voce.  154 

PARTIES, 

Bill  to  call  all  the  parties  before  the  court  .         20 

If  defendant  demurs  for  want  of  parties,  the  complainant  may 

>  amend         .....  IQT 

Where  the  chancellor  is  a  party,  see  JuriadictUm  .  9 

PARTITION, 

BUI  for  partition  ....  52 

PARTNERS, 

In  settling  accounts  between  partners,  the  period  of  the  disso- 
lution of  the  pai*tner8hip  is  the  proper  time  to  make  a  rest, 
and  adjust  the  balance  of  the  partnership  account  264 

A  partner  who  draws  money  from  the  copartnership  fiinds  b 
chafgeable  but  with  simple  mterest  unless  it  appears  he  has 
traded  with  the  money  •  •  •  S> 

See  interest* 
PARTITION, 

The  court  has  jurisdiction  in  ptttitioa  •  2 

Partition  of  dower  .  •  .  .         62 

When  infants  hold  in  common  .  .  •'  •      554 

Anmjunction  wiUlktorestndntfaeidfHngemtntofpatieiiti     396 
PA^TBNTS, 
PAUPERS, 

Leave  to  defend  inybrma/uitf^ktfyit  «  4fi6 

PEACE, 

See  a  bill  of  peace  «  «  .        9^ 


INJDEX.  )ji9 

TO  PERPETUATE  THE  TESTIMONY  OP  WITNESSES,     33 
PETITIONS, 

To  the  Chancellor  to  compel  the  defendant  to  put  in  his  an- 
swer .  •  .  .  .76, 7T 

For  a  rehearing        .               .               .               .  171 

Form  of  a  petition  to  appoint  ^lardl^as  ad  litem            .  333 

Praying  for  a  commiBsion  of  lonacy          .               .  434 
For  the  custody  of  the  person  and  management  of  a  lunatic's 

^       estate                                              .               .  446 

For  enlarging  time  for  payment  of  money  Ap,  41 

To  withdraw  a  plea            ....  Ap.  42 

For  process  of  contempt           .               .               .  Ap.  ib 

To  amend  a  bill  by  adding  a  defendant             .               .  Ap.  43 

To  amend  a  bill  on  payment  of  costs                       •  Ap.  ib 

Of  a  defendant  to  be  admitted  in  furma  paufieria  Ap.  44 

For  time  to  answer              •               .               .               .  Ap.  ib 

Of  feme  covert  to  answer  without  her  husband        .  Ap.  45 

For  time  to  answer  and  return  a  dedimus        .                .  Ap.  ib 

To  examine  a  witness  de  dene  esse  before  issue  joined  Ap.  46 

Of  appeal                           .                               .               .  188 

A  day  asagned  for  hearing  motions  and  petitions     •  S09 

jSee  Miftions 

A  bill  in  behalf  of  petitioning  creditors                             .  63 

PLEAS  AND  PLEADINGS,     * 

After  Bling  the  plea  when  the  same  is  to  be  set  down  for 

argument  114 

Pleas  to  the  disability  of  the  person  115 

In  bar                .               •               •               •               .  ib 

Form  of  a  plea           ....  ib 

Abbreviated  state  of  the  pleadings                                .  161 

Of  another  bill  pending            .               .               .  Ap.89 

Of  the  statute  of  limitations                            .              •  Ap.  ib 

By  Kfeme  covert        ....  Ap.  90 

Of  the  statute  of  limitations  Ap.  91 

Of  outlawry               ....  Ap.  9ft 

PORTIONS, 

See  OeneralJurisdiation                               .               .  2 

POWERS, 

See  GeneralJima^thn           ...  2 

PRACTICE, 

Practioe  and  proceedings  on  appeals  before  the  Court  of  Errors  177 

PRATER  OF  A  BILL,                    ...  31 
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PROOHEIN  AMY, 

See  Infanta. 
PRECIPE, 

To  the  clerk  in  court  for  a  subpoena  ad  re^ondenduin  To 

Praecipe  to  the  clerk  in  court  sta^ng  that  a  day  is  given  to  the 

complainant  to  produce  witnesses  .  1S4 

To  the  clerk  in  court   that  he  summon  a  jury  to  examine  into 
.  the  state  of  a  hmatic  •  .  .  436 

FRO  CONFESSO  BILLS, 

If  the  service  of  the  subpoena  was  personal  on  the  defendant, 
the  complainant  may  proceed  by  attachment  or  take  the 
bill  firo  confeaao         .  .  .  .  73 

When  the  defendant,  after  being  personally  served  with  a  sub- 
poena neglects  to  appear  and  answer     .  .  ib 
And  after  filing  an  affidavit  of  the  personal  service  of  the  sub- 
poena, &c.  bill  to  \jft  taken /tro  confesao                •                 7 A 
Defendant  refusing  to  cause  his  appearance  to  be  entered  to 
be  Oimmitted,   and   the  complainant's  biU  taken  pro 
confeaao                          .                .                .               .85 
See  biUs/kro  cmfeaao, 
PRODUCTION  OF  DEEDS, 

Motion  for  .....  459 

PROCLAMATION. 

Attachment  with  proclamation  .  .96 

PUBLICATION, 

Of  passing  publication  .  .  .  146 

After   passing   publication  witnesses  cannot  be    examined 

unless  under  special  circumstances  .  .  lb 

Rule  to  pass  publication  .  .  «  14T 

.Consent  rule  for  passing  publication  .  .148 

Order  for  passing  publication  .  .  ib 

How  publication  may  be  stayed  .  .  •  ib 

Where  pubiicatir  n  had  passed  in  a  cause  withoat  any  wit- 
nesses being  examined  •  .  .  149 
Time  of  making  public  the  testimony  taken  before  a  master      250 
PURCHASES, 

See  sales  before  a  master        ....        312 
If  a  purchaser  n?^lect  to  complete  his  purchase         .  319 

Under  what  circumstimces  a  purchaser  may  be  compeUed  to 

complete  his  purchase  .  ;  .  ik 

Where  two  or  more  persons  purchase  one  lot  .  330 

A  purchaser  under  a  decree  •  ,  .Si 

Sale  before  a  master  not  withm  the  statute  of  frauds  ib 

If  the  estate  sold  be  subject  to  incumbrance  •  390^  1 
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PURCHASER, 

Motion  for  to  complete  his  purchase 


461 


Q. 


qUU  TIMET, 

A  hill  of  quia  Umct 
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RECEIVER, 

Motion  to  appoint  a  receiver 

Of  proposing  a  receiver 

Of  guardians,  receivers  and  committees  of  lunatics 
RECOGNIZANCE, 

By  a  committee  of  a  lunatic 
REFERENCES  TO  A  MASTER, 
1.  To  examine  and  state  an  account 

To  the  hooks  of  the  defendant 

Of  the  compl^nant*s  charge 

Of  defendant's  discharge 

Form  of  complainant's  charge 

Notice  of  the  complainant's  charge 

Further  charge 

Notice  of  further  charge 

Form  of  the  defendant'^  discharge 
2'  Reference  to  report  on  exceptions  to  an  answer 

Of  exceptions  and  time  of  filing  them 

To  be  filed  with  the  clerk 

When  exceptions  may  be  taken 

Rules  respecting  the  sufficiency  of  an  answer 

Of  referring'the  exceptions  to  a  master 

Of  subpoena  for  better  answer 

Of  submitting  to  exceptions 

Of  proceeding  when  the  further  answer  is  insufficient 

Exceptions  to  the  master's  report* 

Costs  of  exceptions  .  .  •  • 

Form  of  exceptions  to  an  answer 

Order  of  reference  on  exceptions 

Master's  report  on  exception^ 

Form  of  exceptions  to  master's  report 

Order  upon  hearing  of  the  exceptions 

3.  Reference  of  bills  for  scandal  or  impertinence 

4.  Reference  to  report  on  and  sell  mortgaged  premises 
Of  obtaming  such  rderence 
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453 

Ap.  12 

449 

224 
240 
241 
242 
243 
244 
245 
ib 
349 
285 
ib 
286 
287 
388 
290 
391 
ib 
293 
294 
295 
296 
29r 
ib 
299 
300 
301 
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308 
310 
812 
SI  4 
316 
317 
ib 
321 
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Order  of  reference  .  .  •  •  ^^ 

Master's  i-eport  of  the  amount  due  •  •        306 

Affidavit  of  the  regularity  oi  proceedings 

Order  of  sale  of  premises 

Sales  before  the  master 

Statutes  respectuig  such  ^^s     , 

Advertisement  of  sale  •  •• 

Fees  of  tlie  master 

Decisions  respecting  sales 

Fili:ig  the  mortgage 

Mastcr*s  deed  .  •  •  •  *" 

Certificate  of  acknowledgment  .  .  -     323.4 

Master's  report  of  sale  .  •  •  *>2* 

See  mortgage^  sales,  dreds,  certificate^  re/iori,  ^c 

5.  Reference  to  a  master  concerning  the  custody  of  thildren  on 

the  separation  of  their  parents        .  .  •        S26 

6.  Reference  to  a  master  to  take  proof  of  adultery,  &c.  STl 

Sec  jddultery  and  Divorces. 
REGISTER  \ND  ASSISTANT  REGISTER, 

Their  appointment  and  tenure  of  office  •  .11 

Where  to  hold  their  office  .  •  ^- 

Duties  of  the  assistant  register  .  .  .  ib 

Records  and  papere  to  be  filed  with  the  register  ai>«?  assistant 

register  .  .  -  -  -  ib 

Wliere  their  offices  arc  now  kept  .  ih 

Final  decrees  made  up  by  them  after  tliirty  days  .  ib 

Duties  of  the  register  and  assistant  register  in  relation  to  the 

names  of  a^nts,  soficitoi-^,  &c.  •  .  •    ib 

Attendance  of  the  register  and  assistant  register  .  13 

Attachments,  writs  and  other  process  filed  with  the  register        ib 

Deposits  and  payments  of  inoney  to  be  made  to  the  re^ster  or 

assistant  register  .  .  .  .  ib 

Clerks  i^d  examiners  after  a  final  hearing  of  a  cause  to  depo- 
sit, &c.  with  register  with  whom  the  decree  may  be  en- 
tered all  the  original  pleadings.    Sec  Clerks.  ,  14 
In  case  of  the  death  of  the  examiner,  removal  from  office  pa- 
pers to  be  delivered  to  the  register,  see  Eraminer             .      li» 
nphe  register  or  assistant  register  to  have  the  names  of  the 

re^ective  agents  and  solicitors  writen  in  order  •  16 

Register  and  assistant  register  to  set  down  in  tiie  margin  copies 

cdP  the  pleadings  which  they  may  furnish  .  32 

Deposit  of  Si 00  dollars  to  be  made  to  the  register  by  a  party 
appealing  ......        \7Z 

Re^ster's  lien  thereon  ...  ik 


INDBX.  163 

Notice  to  the  aMistant  register  to  set  down  a  cause  for  hearing  160 
See  jtgenta,  SolicUora\  Exammera,  N'uiiee,  Defioaiti  and 
PaymmU,  l^c. 
REHEARING.  .  ...  .,  .  168 

Form  of  the  petition  .....  171 

Notice  accompanfii^a  copy  oCtlie  petition  to  be  Krved  on  the 
opposite  jolicitor  .....        173 

Party  applying  for  rehearing  to  open  and  close  the  argument       30 
See  fietiliona,  J^otice,  Solicilort,  ilfc. 
REJOINDER, 

See  cause  at  iasue  on  filing  a  replication  ,  12? 

RELEASE, 

See  Fonctoture  m  notu  ....  39 

Form  of  a  release  .....    Ap>  108 

REPLICATION. 

Wlienfiied  .  ...         US 

Notice  thereof  .  ,  .  .  ib 

Form  of  replication  ....  1S7 

Cause  at  issue  on  filing  a  replication  .  .    .  .         ib 

Replication  to  an  answer  on  an  application  for  &  divorce  371 

See  notke. 
REPORT. 

Of  the  master  allowing  interrogatories  234 

Sealing  a  dralt  of  report  .  ,  25S 

Objections  to  a  draft  of  report  .  .  .  asT 

^gnini;  a  report  .  .  ....    «Stt 

Form  of  a  i-eport  ..... 

Form  of  olijections  to  a  report  .  .    381 

Notice  accompanying  copy  of  abjections  to  the  master's  report  363 
When  simple  and  when  compound  interest  allowed  .         ib 

Rules  for  castii^;  up  interest  where  partial  payments  are 
inade  .....  2BJ> 

Filing  report  ...... 

Common  order  for  co^rmatkm  A*uj  master's  report 
Order  for  confirmation  AWuf  master's  report,  irttere  the  cot 

plainant  also  files  exceptions  .  • 

Exceptions  to  report  .... 

Form  of  exceptions  .... 

Final  decree  on  master's  exceptions  .  . 

See  Objecimu,  Inierett,  Mxcefltimt,  andDtertt.     <- 
RESCmOING  Of  CONlKACTS, 

See  ^ecifiefierfmjnmce 
REVIEW. 
Bin  of 
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REVIVOR, 

Bill  of 


4S 


S. 


SALES  BEFORE  A  MASTER, 

Statutes  respecting  such  sales 
Advertisement  of  the  sale  of  mortgaged  premises 
Fees  of  the  master  on  sales  .  .  . 

Decisions  in  relation  to  sales  .  .  , 

Master's  report  of  sales 
See  MvertUementa,  Mortgages t  J^ets,  Refiorl^  tffc, 
SALES  OF  INFANTS'  ESTATE, 

Under  the  act  of  24th  March,  1815 
Statute  authorizing  such  Sale 
Rule  directing  the  mode  of  sale 
Report  of  the  master  touching  the  estate  6cc. 
Guardian's  report  of  the  form  of  sale 
.  O^er  confirming  guardian's  sale 


3te 

314 
316 

3ir 

317.18.19^0 
.     324 


334 

ib 

33r 

339,40 

343,4 

345,6 


Deed  of  guardian's  sale 


347,  8,  9,  50.  1,  2 
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Guardian's  report  of  the  investment  of  the  proceeds  of  sale    152; 
See  Guardians^  Infants,  Rr/iorts,  Is^c. 
SALE  OF  INFANTS  ESTATE, 

Under  the  act  of  April  9th,  1814  .  35S 

For  their  maintenance  .  .  354 

Partition  when  Infants  hold  in  common  355 

See  Maintenance  and  Partition. 

SCANDAL  AND  IMPERTINENCE, 

Reference  of  bills  for  scandal  and  impertinence 

See  Imfiertinence. 

SECURITY, 

See  costs  ..... 

SECURITIES  WHEN  MARSHALLED 

SEqUBBTRATION, 

See  jilias  and  Pluries  Attachments^ 
Form  of  the  writ  .... 

Of  enforcing  obedience  to,  or  the  performance  of  a  decree 
SERGEANT, 

Office  of  sergeant  .... 

SERVICES, 

On  the  agent  in  certain  cases  as  valid  as  on  the  solicitor 
When  the  service  on  the  agent  or  clerk  shall  be  double  the 

time  .  .  .  •  ik 

Services  of  notices  in  the  cities  of  New- York  and  Albany,  on 

agents  or  solicitors  residing  more  than  sixty  miles  17 

Service  of  a  subpoena  commanding  the  defendant  to  appear        74 


301 


203 
54 

97 
103 
167 

15 

16 


INDEX.  ia« 

Siervice  of  a  copy  of  an  order  on  an  advene  solicitor  reqniliBg 
defendant  to  file  his  answer  &c.  *  .  78 

Affidavit  of  service  .  .  •  .79 

Affidavit  of  the  service  of  a  subpoena  on  the  wife  •f  the  defen- 
dant .....  99 

Service  of  a  subpoena  on  a  witness  to  testify  before  the  exami- 
ner' .  .  .  .  •  139 

Certificate  of  an  affidavit  of  personal  service  of  a  subpoena        140 

Service  of  a  copy  of  an  appeal  on  an  adverse  party         .  178 

Sec  Agents^  JVoHces^  Solicitort^  JVitnesaeBy  and  CcrtificatCM, 
SETTING  DOWN  CAUSE,  .  •  .  158 

Notice  to  assistant  re^ster  to  set  down  the  cause  for  hearmg    160 

Of  setting  down  the  cause  and  of  healing  it  in  the  court  of 
errors  .  .  .  192 

Both  parties  may  set  down  the  cause  192 

See  Mitke^  Hearing. 
SETTLEMENT  OP  ACCOUNTS, 

Allowance  by  the  chancellor  to  guardians,  executors  and  ad- 
ministrators in  the  settlement  of  accounts  .*         Ap.  32 
SOLICITORS, 

Terms  of  their  admission  to  practice  15 

See  Agents ^  Services  of  J\oHce§  Istc, 
SPECIAL  CASE, 

For  the  chancellor  ,  .  387 

SPECIFIC  PEW'ORMANCE,  6 

SUBPCENA, 

To  be  patent  and  under  seal                              .  .68 

Number  of  names  in  each            ...  ib 

When  tested  and  made  returnable  .          ib 

When  served  .62 

How  served    .....  ib 

By  copy                •              •  .          ib 

On  a  mother,  6cc.                                                        .  ib 

On  the  clerk          ...              •  •          ib 

How  made  if  defendant  be  in  priioft  ib 

How  to  obtain  a  subpoena  .70 

Praecipe         .....  ib 

Form  of  a  subpoena                                           •  «          ib 

To  testify  before  the  examiner      •              .  13S 

To  testify  before  commissioners           •  422 
To  take  the  testimony  of  witnesses  on  a  dedmua  fiotutatem    4ls 

For  witnesses  to  testify  in  cases  of  lunacy  .       440 
See  FTfir^.—  WUne99€9^ConmMlon,  tfc^ 
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SUPPLEMENTAL  BILL,  ....  29 

aCRETY, 

Where  bail  having  beffome  fixed  at  law,  but  under  the  equity 
of  the  case  entitled  to  be  discharged  .        3, 4 

* 

TACKING  OP  MORTGAGES, 

The  doctrine  of  tacking  of  mortgages  not  applicable  to  regis- 

'  teved  mortgages  464 

TAXATION  OF  COSTS, 

See  'Minxing  Mutert  .11 

TERms  OF  THE  COURT,  ...  18 

TESTE  OF  AN  ORIGINAL  WRIT,  .68 

TESTIMONY, 

A  biU  to  perpetuate,  8cc.  .  .  32 

TITLE,  See  Sales  before  a  Master,  .312 

TRIAL, 

See  Proceedmge  in  the  Court  for  the  trial  ofimfieachmente,  ^c*  183 
TRUSTS, 

See  General  Jurisdiction 
TRUSTEE,  t 

Motiou  that  a  trustee  may  lease  iafant's  ettatfe  460 

UNDERHAND  AGREEMENTS, 

See  General  Juriadiction^  ...                   2 

Sficcific  peiformance       '  ....           5 

Saie^  before  a  master  .                                                  312 

Decisions  thereon      .  .              .              .              3ir 


V. 

VENDOR, 

See  Sflecific  fierformance. 
VIVA  VOCE  EVIDENCE, 

Warrant  to  produce  a  lunalio 

W. 

WASTE 

Injunction  to  stay  waste  ... 

WITNESSES, 

Set^ExoMination  of  evid&nce 
Bin  to  perpetuate  testimony  of  witdesses 
Examination  of  witness  taken  before'  an  ex&mitikt 
Of  the  credit  or  competency  of  witttMies 
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Of  witnesses  de  bene  eaae  .  .  •  .        152 

Of  witnesses  viva  voce  .  .  >  154 

Interrogatories  of  witnesses  before  a  master  .  25S 

Examination  of  witnesses  taken  by  a  dedimua  p^teaWem  415 

Of  witnesses  to  take  an  answer  abroad        .    •  424 

Of  witness  to  testify  of  idiots  and  lunatics  •  •        431 

See  Evidence  and  CommUnon* 
WRITS, 

Writ  of  error.    Sec  practice  and  proceedingB  Off^pfleals^  tfc*    17f 
Of  habeas  corfiUs  .  •* .        65,  S6 

Of  assistance,  ...  •  97 

Of  injunction  •  '  •  .  '  .        407 

Of  ne  e^eat  ;  .  414 

Form  of  writ  of  assistance  .  .    Ap.  24 

Of  execution  in  the  nature  of  a  ca.  w.         .  .  Ap.  26 

Of  execution  of  ^r^.  ....    Ap.  27 

Of  ca.  sa.  for  costs  on  a  dismissal  of  a  biH  •  Ap.  ib 

Qiji,fa.  for  costs  on  dismissal  of  bin  .  •    Ap.28 

Of  testatum Ji,  fa-  .  '  .  .  •  Ap.ib 

Of  Ji.  fa,  sum  decreed  with  costs  after  an  appeal  to  the  court 

of  Errors  .  .  •  Ap.  29 

See  Appeaht  Subflanay  Coets,  Ifc, 
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